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SEXT.E  Comraenlario- 
nm  sive  Relation  urn  mea- 
nim  parti  viz  eztremam 
manum  addiderain  (lector 
candide)  cum,  qase  sing^- 
loi  ezercait  Angliae  Jttdi- 
tn,  oborta  esl '  controYer* 
Ma,  cujus  certesiroilisntiii- 
quam  fait  ante  bone  diem 
in  aula  West,  agitata:  on- 
4e  etiam*  dum  eorum  que 
aodieram  recens  adroodom 
memoria  fuit^  ea  prscipne 
(prout  mos  semperqiie  a- 
pnd  ine  foit)  que  samina- 
rie  ex  omnibus  disputati- 
on ibus  atqoe  argumenttSj 
plorioium  ponderis  ac  mo- 
mentis  aive  authoritates 
tiTe  rationes  ad  solvendam 
qosjitionem  annotas8em;in 
proprinm  sotamen  meuro  et 
tuvamen  (iniida  enim  est  la- 
oilisque  memoria)  privatim 
litcris  mandavi.  Nunqaam 
aotem  isla  quovismodo  in 
publicum  proditura  puta- 
vi,  quia  (quodprimum  ar- 
bitror  et  prgecipuum  quod 
ei  reiationibus  edendii  per- 


1  HAD  no  sooner  (good 
Reader)  made  an  end  of 
the  Sixth  Part  of  my  Com- 
mentaries or  Reports,  but 
the  greatest  case  that  ever 
was  argued  in  the  hall  of 
Westminster  began  to  come 
in  question,  and  afterwards 
was  argued  by  all  the 
Judges  of  England.  This 
eat  case  (for  that  memo* 
ry  is  injida  et  labiUs)  while 
the  matter  was  recent  and 
fresh  in  mind«  and  almost 
yet  sounding  in  the  ear,  I 
set  down  in  writing,  out 
of  my  short  observations 
which  I  had  taken  of  the 
effect  of  every  ai^ument 
(as  my  manner  is,  and 
ever  hath  been,)  a  summary 
memorial  of  the  principal 
authorities  and  reasons  of 
the  resolutions  of  that  case^ 
for  my  own  private  solace 
and  instruction.  I  never 
thought  to  have  published 
the  same,  for  that  it  was 
not  like  to  give  any  direc- 
tion in  like  cases  that 
a2 
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might  happen,  (the  chief- 
€8t  end  of  puhlisbiog  Re- 
ports^) it  is  of  its  own  na- 
ture so  like  the  phoenix^ 
and  80  singular  and  rare  in 
accident^  as  the  union  of 
two   famous    and  ancient 
kingtloms  ill  liiifeance  and 
obedience  under  one  gicat 
and  mi^^hty  monarch.  Now 
when  1  had  ended  it  for 
my  private  use,  I  was  by 
commandment  to  begin  a- 
gain  (a  matter  of  no  small 
labour  and  difficulty)  for 
the  public.    For  certainly, 
that  succinct  method  and 
coUcclion  that  will  serve 
for  the  private  memorial 
or  repertory,  cspecialK  ot 
him  that  knew  and  heard 
all,  will  nothing^  become  a 
public  report  for  the  pre- 
sent and  all  posterity,  or 
be   sufficient    to  instruct 
those    Readers,    who  of 
themselves  know  nothing, 
but  must  be  instructed  by 
the  report  only  in  the  right 
rule  and  reason  of  the  case 
in  question.   And  as  unda 
eignii  undam,  so  common- 
ly  one  laboar  cometh  not 
alone.   This  brought  on 
another  uritb  it :  for  seeing 
this  case  was  of  so  rare  a 
qnalttv*  I  thought  good  as 
well  for  thine  instrnction 
and  use  (good  Reader)  as 
foribe  repose  and  quiet  of 
fiiany  in  resolving  of  ques- 
tions and  doubts  (wherein 
th^re  hath  been  great  di- 
verstty  of  opinions)  con^ 


cipi  potest  emolumentam;) 
non  verisimile  est  hunc  ca- 
sual de  altis  in  judicando 
cognitionem  informaturum: 
nam  duo  nobilissima  slmul 
et  antiquissima  regna  in  u- 
nam  constari  monarchiam, 
uno  in  utrisque  tlorentif^si- 
mn    rege  iavicli<isimoque 
monarcha  dominante,  hoc 
U8U  infreqnens,  imo  sicut 
ipse  phatiix   unicum  et 
individuum  est  in  specie, 
cum   quo  comparari  po- 
test socium  ha  hens  nemi- 
nem.     Turn  dernum  cum 
tantum,  quantum  mei  so- 
lius   causa    apud  memet 
annotare  volui,  perfecis- 
sem,  man  datum  mihi  fuit, 
ut  de   novo   (quod  non 
minimi  sudoris  erat  et  dif- 
ficuliatis)  in  usam  etiam 
publicum      recoil igerem  : 
nam  certe  surcinct;i  ista  et 
ronipeiidiosa  annotaiidi  me- 
tUodus,  qui£  satis   est  in 
memoriam  coUigentis,  qui 
omnia  atque  singula  prout 
gesta  fiierunt  audieriC  et 
cognoverit,  nequaquaro  sa* 
ne  satis  erit  in  eo  scri- 
bendi  genere,  quod  et  in 
pnesens  et  futurum  secu- 
tum  est  duraturutn,  et  quod 
'  lectores  etiam,  qui  per  Be- 
rn e  tip  sos  nihil  hanent  pra- 
ter illud  quod  ex  eo  quod 
conscriptum  est  addiscant, 
est  edocturom.  Et^sicut 
unda  gignit  undanA^.  sic  la- 
bor unus  alium  tanqnaro 
gemeUum  aliquem  videtur 
esse  consectttum:  nam  cum 
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hie  quern  dixi  caRus,  no-    cernin;i;  tlieir  estates  and 
VU8  esset  et  inauditus,  ani-    possessions,  to  publish  some 
raum  idcirco  induxi  non    other  that  are  common  ia 
inutilem  fore,  si  cum  et  te-    accident,  wei^lity  in  co:ise- 
met   (candide   lector)    in    quent,  and  yet  never  re- 
quantiim  possem  erudirem,    solved  or  adjudg'ed  before  : 
aliis  item  in  ambiguarum    so  as  it  is  now  verified  in 
quarundam,   de  terris  et    this,  that  which  hath  been 
tenemeiitis  suis  (in  quibus    said  of  old,  Labor  Labori 
adhuc  graves  admodinn  vx    Laborem  addil. 
inter  se   piiij:nantf9  juris- 
peritorurn  0[)iiuuiie8  exti- 
terunl)  quffistionum  soluLi- 
one  satisfacerem,  ahos  non- 
iHillos  casus  usu  frequen- 
tiorei,  et  dignitaie  inter 
cieteros  nequaquam  mi  no- 
res,  nunquani  antehac  di- 
iBcide  satis  jadieiig  expli- 
tiktot,  in  medloin  profer- 
rem:  ita  at  jam  ratum 
sit  qaod  jaaidudam  apud 
aetiqaoa  in  proverbium  a* 
biit.  Labor  latwri  lalwrem 
addtt. 

Potaviego/  ex  roea  in  With  this  Seventh  Work 
coaciveB  meos  charitate^  or  Part  of  my  Reports 
cDjQscQDqae  demam  con-  (wberennto  Almighty  God 
ditionis  religiontsve  sint,  of  his  goodness  hath  in 
nsTandam  esse  operam.  ui  this  short  tirne^  amongst 
nonsolm  hanc  septimam  many  other  pablic  employ* 
RektioDum  mearnm  par*  meats,  enabled  me)  1  have 
tem  (cui  coihgendm  ac  in*  out  of  my  love  unto  all  my 
lacem  edends  Deas  in  his-  deer  conntrymen,  of  what 
ce  tempo  rum  angustiis^  persuasion  in  religion  so- 
dam  in  gravioribas  reipab-  ever  they  be»  thought  good 
lice  negotiis  versatus  sum«  to  give  them  all  a  caveat 
vires  dedit)  omnibus  ob  a-  or  forewarning  in  a  case  of 
cutos  ponerem,  sed  ut  eos-  great  importance^  that 
dem  etiam  adhortarer  et  deeply  and  dangerously 
pnemonerem  in  quodam  concerns  them  all  in  so  high 
non  aediocris  moment!  CB-  a  point,  that  in  the  first 
sBt -qiii  singuloaita  aeces-  degree  it  is  a  Framumre, 
nrioeoque  modo  iq^tat^  and!  in  the  second  high 
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treason.  And  yet  many 
men^  without  all  fear  (by 
,  reasoii  I  think  th6y  know 
not  the  law)  ron  Into  the 
danger  thereof  almost  eve- 
ry day.  '  I  mast  confess^ 
that  this  is  a'  writing  or 
scribbling  world.  QuoUdie 
plurea,  quoiidie  ptjus  sen- 
bunt.  And  sore  1  am,  that 
no  man  can  either  bring 
over  thos^  books  of  late 
written  (which  I  have  seen)* 
from  Rome  or  Romanists, 
or  read  them,  and  justify 
them^  or  deliver  them  over 
to  any  other  with  a  liking 
and  allowance  of  the  same, 
(as  the  Author's  end  and 
desire  is  they  should,)  but 
they  run  into  desperate 
dangers  and  downfals;  for 
the  first  offence  is  a  Fra- 
munire,  which  is  to  be  ad- 
judged to  be  out  of  the 
King's  protection^  to  lose 
all  their  lands  and  goods, 
and  to  suffer  perpetual  im- 
prisonment,- and  they,  that 
offend  the  second  time 
therein,  ii.cur  the  lieavy 
danc;cr  of  hig^li  treason. 
These  books  have  <2;lorions 
and  goodly titles.which  pro- 
mise directions  for  (he  con- 
science, a!)d  remedies  for 
the  soul,  liuuhere  is  7Jiors 
in  oila  :  they  are  hke  to  a- 
pothecaries'  boxes,  qnorum 
tUuii  pollicentur  remedta, 
sed  j)ixi(lc>;  ipsa  venena 
contincnly  whose  titles  pro- 
mise remedies,  but  the  box- 
es themselves  coulaiu  poi- 


ut,  si  quid  in  eo  pecca-. 
tum  fuerit,  in  primo  gra- 
dn  sit  pcena  de  Prssmn- 
nire,  4n  secundo  Isessema* 
jestatis  culpa,  in  quo  ta- 
men  ihulti  (dom  legem,  ut' 
mihi  videtur,  ignorant)  te- 
mere  et  inconsulto  pene 
quotidie  delinquunt.  Mi- 
hi certe  confitendum  est, 
eo  nsque  nunc  temporis 
redactom  esse  hoc  ^8eca« 
lum,  ut  quisque  pro  se 
sedulo  in  describendts  U- 
beilttlis  fadat,  viz  Qudti-. 
die  plurcs,  quotidie  pejus 
scribunt.  Et  certo  cer- 
tins  est  si  quisquam  homi- 
n  u  m  libros  istos  (quos  ego 
vidi)  nuperrime  conscrip- 
tos  a  Roma  vel  a  Ro- 
manistis  ad  nos  usque  at- 
tulerit,  aut  eos  legendo 
suffragiis  patrocinatus  foe^ 
rit^  aut  eo.s  item  alits  ap- 
prdbando  (quod  maxime 
a  pud  authores  in  votia 
est)  legendos  dederit,  in 
summas,  et  turbulentissi- 
mas  periculorom  tempes- 
tatcs  inriflat  necessum  est: 
nam  primo  cum  in  himc 
moduni  ppccunt  [ktmuts  da- 
bit  per  FraMHuniii  (  ((jiue  sic 
se  habnit,  adjudicari  non 
esse  11^  Regis  protection o  ; 
ecru  in  terras  et  bona  omnia 
in  Regis  potestatem  redigi; 
et  corpora  carceri  perpetuo 
damnari)  :  et  qui  s-cciindo 
deliquerit  lassat*  majesta- 
tis  grave  supplicium  incur- 
ret.  Hi  sunt  illi  libri  qui 
splendidos  et  inipi  imis  le- 
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ItgioMs  pr»  8«  fernnt  tita*  ion.  This  forewarning  I 
Km  ;  hi  illi  sonl  qni  con-  give  ont  of  eonicience  and 
Kientiu  hominttm  infirmi-  care  of  their  safety,  that 
late  laborentibna  opem  fer-  blindfold  might  fell  into  so 
re  ae  prolitentur;  hi  aunt  great  danger  by  their  nieana 
illi  denique  qni  miseraa  et  whom  they  ao  much  reve- 
ntaarandaa  peccatrlces  a-  rence.   1  am  not  afraid  of 
nimaa  in  optatum  tranquil-  gnats  that  can  prick  and 
litatis   et  salutis  portum   cannot  hart»  nor  of  drones- 
addncereinse  soscipiunt;   that  keep  a  bttzzing»  and 
at  mors  in  olla;  queroad-   wonld«  hot  cannot  stingy 
modum  plemmqae  in  phar- 
macopniarom  vascalis  ?i- 
dere  est,  qoorom  tituli  pol- 
licentur  remedia,  sed  pixi- 
des  ipsas  venena  continent. 
Uisce  ego  prsemonitioni- 
hns  nana  anm  e  aolicita 
eorom  cnra,  qui  prassti- 
^ias  et  imposturas  istas 
(quibas  hi,  quos  tanto  pro- 
sequuntar  amore  et^reve- 
rentia,  in  summam  capitis 
periculum  eos  de  improvlso 
ducant)nondamcognorunt.  ■ 
Jam  vero,  neque  culices, 
qui  quasi  titillando  pun- 
giint    paulo,   non  pene- 
trant,   neque   fucos  istos 
(\m  susurris  tantis  bombu- 
iisque  quos  etluiit  maximis^ 
uculeis  aulcin,  qui!)us  ca- 
rent  i^prrius,  nusquam  lo- 
ci l)clligerare  soleiit,  (an- 
(illtim  perlinjesco  ;  imo  in- 
quani«  ut  est  apud  poe- 
tam. 


Non  metuo  pulicis  stimuFos,  focique  susurroA^ 

Nee  piU  qnidem  sestimo  And  little  do  I  esteem  an 
ioTidum  iatom  et  maledi*   unchariuMe  and  malicioiia 
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practice  in  publishing  of  an 
erroneous  and  ill-spclled 
pamphlet^  under  the  name 
Pricket^  and  dedicating  it 
to  my  singular  good  Lord 
and  fnther-in-laWj  the  Earl 
of  Exctcr,    ag   a  charge 
given  at  tlie  assizes  hoiden 
at  the  city  of  Norwicli,  4 
August,  1606,  which  I  pro- 
test was  not  only  published 
'without  my  privity,  but 
(besides  the  omission  of  di- 
vers principal  matters)  that 
there  is  no  one  period  there- 
in expressed  in  thatsortand 
sense  that  I  delivered  it: 
wherein  it  is  worthy  of  ob- 
servation, how  their  expect- 
ation (of  scandahzing^  me) 
was  wholly  deceived ;  for 
behold    the  catastrophe! 
Such  of  the  Readers  as 
were  learned  in  the  laws, 
finding  not  only  gross  er- 
rors and  absurdities  on  law, 
but  palpable  mistakings  in 
the  very  words  of  art,  and 
the  whole  context  of  that 
rude  and  ragged  style, 
wholly  dissonant  (the  sub- 
ject being*  Icg^^l)  from  a 
lawyer's  dialect*  eoncluded 
thattiiimteiM  etitdquu's  ho- 
mo 9upenemmavii  mumia 
m  media  trUiei :  the  other 
discreet   and  indilTerent 
readers,  out  of  sense  and 
reason,  found  oot  the  same 
conclnsion,  both  in  respect 
of  the  vanity  of  the  phrase^ 
and  for  thai  I,  piiblishing 
about  the  same  time  one  of 
my  Commentaries^  would. 


cam,  qui,  quo  fusius  ve- 
nena  sua  evomeret,  libel- 
lum  quendam,  nescio  an 
rudem    an  inconcinnum 
magis,  sub  titiilo  et  no- 
mine Pricket  in  lucem  pro- 
tulit,  dicatum  Optimo  meo 
dommo  et  Socero  Comiti 
Excestr.    et  inscriptum, 
Memoriale  sive  mandatum 
juratorum  in  assisis  apud 
civitatem   Nordovicam,  4 
die  Augusti,  1606,  que  in 
sane  contestor  non  solum 
me  oninino  insciente  fuisse 
divulgatum,   srd  (omissis 
etiam  ipsis  potissimis)  ne 
unumquidem  sententiolam 
eo  sensu  et  signiticatione, 
pront   dicta    erat,  fuisse 
enariatam.    Jam  vero  si 
catastrophe n  expectes,  ecce 
(dum  per[)(  tuum  in  mede- 
decus  et  iiifamiam  inurere 
conatus  est)  quain  falsum 
ejus  eum  habuit  expecla* 
tio  ?    Primo  enim  lectores 
illi,  juris  peritos  dico,  qui  * 
inter  legendum,  non  solum 
graves  et  turpes  errores 
et  devias  opinioaum  absur* 
ditates,  sed  ipsas  etiam  vo- 
ces artts  turpiter  in  aiiennm 
sensu  m  nsurpates,  ei  totum 
denique  conleitum  longis- 
sime  a  juris  consDhorom 
(de  legibus  enim  agebatur) 
usn  et  consuetadine  remo- 
tissimum  esse,  animadver- 
leruttt,  continuo  hoc  in  ore 
habuerant,  Iniroicus  et  int* 
quns  homo  snperseininavit 
zizania  in  medio  tritici. 
Deinde  alii  quoque  cofdati 
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if  I  bad  intended  the  publi- 
cation of  any  such  matter, 
have  done  it  myself^  and 

not  to  have  suflfered  any  of 
my  works  pass  under  the 
name  of  Pricket;  and  sound 
voce  conclamaverunt  oin- 
nes,  that  it  was  a  sliamcful 
and  shameless  practice,  and 
the  autlior  thereof,  to  be  a 
wicked  aud  malicioua  fai- 
lary. 


etcqni  lectores^  dum  ge- 
neris dtcendi  et  phrasis 
levitatem  serio  perpende- 
runt,  suapte  sponte  in  e- 
andem  inciderunt  opinio- 
nem:  nam,  cum  eodem  fore 
tempore  Commentarlurn 
(juentlam  ip.se  divulgarcm, 
pro  certo  stalucrunt,  si  ea 
inimus  fuisset  divulgandi, 
memetipsura  voluisse,  meo 
pfoprio  nomino  nequaquam 
nomine  Pricket,  mea  pro- 
pria opera  omnibus  inspi- 
cienda  prsebuiHse :  idcirco 
quasi  una  voce  conclama- 
vt^runt  omnes,  illud  ipsum 
opus  turn  natura  sua  max- 
ime  nequam  esse  et  pu- 
dendum, cum  ah  opifice 
scelerato  et  niendaci  pro- 
ficiscalur: 


Circumvertit  enim  vis  et  injuria  qucmque, 
Atque  undeexuiLu  ehl  lu  eumplerunque  reverlit 


In  hiscc,  sicut  in  aliis 
Bieis  Relationibus,  hoc  mi- 
tii  pra^.cipue  curae  fuit,  ut 
{quantum  me  penes  erat) 
obscuritatem,  ambiguita- 
tem,  periclitationem,  novi- 
tatem  et  prolixitatem  a- 
venarer.  1.  Obscuritatem, 
qm  MDe  baud  absimilia 
lenebranam  est,  in  quibus 
misere  aolii  rediia  vidiios 
ncoesse  ett  hue  illuc,  ultro 
citroqiic>  usquequaqne. de- 
viate. Ambiguitatenij 
in  qm  aon  nt  supra  lucis 
inopia  bibmmiit,aed  wiia 
BeatDnm  anfnctibus^  et  ir* 
mneabilibufl  dnbitationuin 


In  these  and  the  rest  of 
my  Reports,  1  have  (as 
much  as  1  could)  avoided 
ohsciulty,  ambiguity,  jeo- 
pardy, novelty,  and  prolix- 
ity. 1.  Obscurity,  for  that 
is  like  unto  darkness, 
wherein  a  man  for  want  of 
light  can  hardly  with  alibis 
industry  discern  any  way. 
d.  Ambiguity,  where  there 
is  light  enough,  but  there 
be  80  many  winding  and 
intricate  ways,  as  a  roan  for 
want  of  direction  shall  be 
much  perplexed  and  entan- 
gled to  find  out  the  right 
way.  3.  Jeopardy^  either 
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in  publishing  of  any  thin^« 
that  might  rather  stir  up 
'suits  and  controTersies  io 
this  troublesome  vorid^ 
than  establish  quietness  and 
repose  hetvveen  man  and 
man,  (for  a  commentary 
should  not  be  like  unto  the 
winterly  sun,  that  rni=rfh 
up  greater  and  thicker  mists 
and  fop^s  than  it  is  able  to 
difpcise,)  or  in  brinj^in^ 
the  reader,  by  any  mean^^, 
into  the  least  question  of 
peril  or  danger  at  all.  4. 
Novelty ;  for  I  have  ever 
holden  all  new  or  private 
jnterpretationsjor  opinions, 
■which  have  no  ground  or 
warrant  out  of  the  rensun 
or  rule  of  our  books,  or 
former  precedents,  to  be 
dangerous,  and  not  worlliy 
of  any  observation  ;  for  pe- 
riculosum  existimo  quod 
honoTum  rirorum  von  corn- 
pro  batur  ex emp lo  5 .  P ro - 
lixity  ;  for  a  Report  ouglit 
to  be  no  longer  than  the 
matter  requireth;  and  as 
'Languor  prolixus  ^raval 
medicum,  iia  Eelattopro- 
lixa  gravai  Uetorem, 


maeandris  ila  distracti  so*' 
mus,  ut  quid  sequendnro, 
quid  fugiendum  sit,  prorsas 
ignoremns.  3.  Periditatio- 
nem,  ne  qaicqnam  omnino 
in  medium  proferrem,  quod 
quasstiones  magis  novas  et 
con t rove rfsins   ad  turbon- 
dum,  quam  tranquilhtatem 
ot  concordinm  ndstahilien- 
dumliunclluctuantem  liomi- 
num  stntuni  prdcreef,  f non 
enim  convenit,  ut  hujusmo- 
di  cominentarii  illud  agant 
quod  plerumque  solent  hy- 
berni  soles,  qui  densiores 
nebulas    et  f uliginosiores 
concitant,  quam  quas  eis- 
dcm  rri  lioriun  viribus  dis- 
pergcre  valcnt  )  ant  quod 
lectorem  meuai  vrl  in  pri- 
ma ria  erroris  et  dubitatio-^ 
nis   limina  quoqne  modo 
ducat.     4.  Novitalcm,  eo 
quod  id  maxime  laboran- 
duin    arbitror,    ut  novas 
quuscunqiic  iiUcrprelatiun- 
cnfas  et  privatas  opiuioneSj 
(qua',  si  ad  amussiiD  nos- 
trorum  iibrorumetantiquo- 
rum  exempla  applicentur^ 
nequa^uam  quadrant)  pe- 
riculosissimas^  et  stndiis 
noBtris  mdignisstmas  evi* 
tern  :  nam  pericolosum  ex- 
intimo  quod  honor um  viro- 
rum  non  comprobatur  ex- 
eniplo.    h.  ProHxitatem, 
cam  in  -Relationibus  hoc 
imprimis  sit  optandumj  ut 
sint    adeo   compendia  no 
breves  proutnecessitas  res- 
que  ipsa  ferre  potest ;  si- 
cat  enim  languor  prolixua 
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ffi^nkt  medtcom,  ita  Re- 
htio  prolixa  gramt  lecto- 
lem. 

Qaod  casiia  ille  de  Poit*      The  case  of  Potlnati^  I 
natis  reliqais  est  prolix-   confess,   is  longer  then 
ior»  cotifitendom  est,  at  any  of  the  rest^  stnd  that 
vero  tres«  que  fasioretn   for  three  causes :  first,  for 
me  fecerunt  in  eo  rennn-   that  it  was  an  Exchequer- 
tkndo,  caasse    gra?lores  chamber  case,  for  decidinr 
accesseront.    1.  Qaod  in   whereof  all  the  Judges  of 
Gimera  Scaccarii  casos  e-   England  (as  the  law  doth 
rat  discussus,  ad  quern  qni-   reauire)  did  argoe  openly, 
dem  discutiendain  omnes   and  at  large.  Secondly, 
Angliae  Jndices  (qaemad-   for  that  never  any  case 
modum  leges  et  consuetu-   within  man's  memory,  was 
dines  postnlant)  sigillatim,   argued  by  so  many  Judges 
aperle,  et  copiose  sunt  ar*   in  the  Exchequer  chamber, 
gumcntati.    2.  Quia  non    as  this  was,  there  having 
alius  fait  uspiam  casus  in    argued  the  Lord  Chancel- 
Camera    Scaccarii  quoad   lor  and  fourteen  Judges, 
qoispiam  nunc  temporisvi-   Thirdly,  for  the  variety  as 
ronim  cogitation e  potest   vrell  of  the  important  mat* 
anequi,  quern  tot  insimul   ter,  as  of  the  several  hinds 
Judices,  tarn  que  elaborate   of  excellent  learning  and 
pertractarunt :  non  enim    knowledp^e,  delivered  in  Ihc 
Dominus  Cancollarius  so-   argument?  of  this  case, 
lum,  sed  alii  etiam  quatu- 
ordecim  Judices  in  eodem 
ca?n  vires  siias  et  ingenia 
limale    excTcuerunt.  3. 
Quia  tan  La  fuit  varictas  at- 
quecopia  taai  n^atcrijc  ra- 
tionum  et  arg  u  men  torn  m 
ponderibus  libra! ^e,  rjuam 
forma;  niiiltis  cxci'IIenfium 
ingeniorum,  mirabiliumque 
arlium  oriiamcntis  deco- 
ralae,  ut  breviter  et  suc- 
cincte  mag'is  referri  non 
posse  videbatur. 

Nunc  demum,  hoc  ulte-  Finally,  with  these  wishes 
riustantiim  votisamplector  and  desires  1  conclude,  first, 
mcis  ;  pritnnm  ut  studiosus  that  the  studious  reader 
lector  quuutuin  ego  quideui    might  indeed  receive  as 
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great  profit  and  delight  in 
reading  this  Work,  as  1  did 
(uDleaa  mine  own  judgment 
deceive  me)  in  comiMting 
and  framing  theieof.  Se- 
condly^ that  quoad  ejus  Jien 
pwsit,  quamplurima  legi- 
bu»  91m  definiatUut,  quam 
fiaueisdma  vera  Judkis 
arbiirh  rtUnqmntur^ 


(gi  noo  meam  me  deluB^rit 
jadiciom}  in  componendis 
et  formandiSf  tantam  iUe 
itidem  revera  in  Icgendie 
hisce  Relationibos  ntilita- 
tern  simol  et  Tolnptotem 
excerpat ;  deinde  ut  quoad 
ejas  fieri  powtt^  quamplu- 
nma  If  gibus  ipeis  definian- 
tur,  quam  pauciiiima  vero 
Jadicii  arbitrio  relinquan- 
tur. 
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*  POSTNATI  (a)* 


CALVIN'S  CASE. 

Tiin.  6  Jac.  1. 

AMKS  bv  the  ii:r;u.e  of  (lod  of  England,  Scotland,  France,  •Mnnr790. 
and  Ireland,  Kiiig,  Defender  of  the  Faith,  &c.    To  the  Vkie  Dyer  fo. 
iieriffof  Middlesex  greetings :  Robert  Calvin,  gent,  hath  y*^^^2S6^^' 
cempkhieil  to  m,  that  Richard  Smith  and  NfchcSas  Smith,  27<!!3o'i.  rur. 
Qaioitly,  sDd  without  judgment,  have  disseised  him  of  his  free-  ^}f-  I'luwd. 
hold  in  Haga^rd,  otherwise  Has^^er^ton,  otherwise  A«j^g;crston,  p**^^*  *EU«t- 
in  the  parish  of  St.  Lieonard,  in  Shoreditch,  within  thirty  mer,  ivistnatt, 
years  now  last  past;  and  therefore  we  command  yon,  that  if  l,  2,  &c.  Ba- 
the said  Robert  shall  secure  you  to  prosecute  his  claim,  then  ^cot^Q^l^Te' 
that  you  caitie  the  said  tenement  to  he  reseised  with  the  chat-  J^^ood's  Sa- 
tds  which  within  it  wcMre  taken,  and  the  said  tenement  with  porioHty  304. 
the  chattel «5  to  bo  in  peacr  until  Tliiircdnv  next  after  fifteen  ||^Ji,^i34*^ 
daya  of   Saint  Martin   next   cominf^;    and,  in  the  mean  172.  198. 335. 
time,  cause  tnelvc  free  and  lawful  men  ot  tiiat  neighbour-  'i^--  Com.  Dig, 
lK>od  to  view  the  said  tenement,  and  the  names  of  them  to  be  xhc  wSof  As* 
bbrefiated ;  and  sammon  them  by  good  tammoners,  that  they  sue. 
he  then  before  ns  wherever  we  shall  then  be  in  England,  ready 
thereof  to  make  recognition  ;  and  put,  by  sureties  and  safe 
pledges,  tlie  aforesaid  Richard  and  Nicholas,  or  their  bail  ills, 
(if  thiy  cannot  be  found),  that  they  be  then  there,  to  hear 
the  recognition ;  and  have  there  the  summoners,  the  names  of 
the  plediges,  and  this  writ.   Witness  ooraelf  at  Westminster, 
the  3d  day  of  November,  in  the  dth  year  of  our  reign  offing-* 
land,  Vmact,  and  Ireland)  and  of  Scotland  the  one-ana* 
ibrtieih* 

For  40f .  paid  in  the  hamper, 

KlNDESLEV. 


(a)  Vid.  Doe  v.  JcMam,  2 Barn,  and  Cress,  pcnt^rrre,  of  p;iron»s  born  there  before  that 

T19.  S.  C.    4  Oow.  aud  Ry  l.  394,    that  time,  aud  coqUuuui^  to  reside  there  after- 

olUiai horn  is  the  United  States  of  Aroc-  w«fds»  wee  mUeas,  — *  *  j-v— 1*  t„ j_  i_ 

fim,  since  the  ffseofoilioa  of  their  iade-  this  comitrj.' 

VOL.  lY.  B 
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Thf  aFsire  cometh  <o  recognise,  if  Richard 
JldiddicteXf  St,  Smith,  atul  Nichol3<?  Smith  unjustly,  and  with- 
out judgment,  did  dijiseise  Rob.  Calvin,  gent, 
r  *  1  b.  3   of  his  freehold  in  »Ha  gsard,  otherwise  Haggerston,  otherwise 
TheComt.     Aggerston,  in  the  pariA  of  St*  Leooard  in  Sbbreditch,  with- 
in thirty  years  now  last  past:  and  whereupon  the  said  Robert, 
^vho  is  uithin  the  Bf^e  of  twenty-one  years,  by  John  Pnrkin?on, 
and  William  Parkinson,  his  guardians,  by  the  Court  of  the 
said  King  here  to  this  being  jointly  and  severally  specially  ad- 
mitted, complaineth,  that  they  disseised  him  of  one  messuage 
Altenee  plead-  with  the  appurtenattceR,  &c.   And  the  said  Richard  and  Ni- 
«diBbar.       cholas,  by  William  Edwards^  their  attorney,  come  and  say, 
that  the  said  Robprt  ought  not  to  be  answered  to  writ 
aforesaid,  because  ihey  «ay,  that  the  said  Robert  h  an  alien 
born,  on  the  5th  da^  of  Nov.  in  the  3vd  year  of  the  reign  of 
the  King  that  now  is,  of  England,  France,  and  Irelarid,  and  of 
Scotland  the  thirty-ninth,  at  Edinburgh  within  his  kingdom  of 
Scotlnnd  aforesaid,  and  within  the  allegiance  of  the  said  lord 
the  King,  of  the  said  kingdom  of  Scotland,  and  out  of  the  al- 
legiance of  the  said  lord  thf  Kinj:;-  of  his  kin<rdoni  of  England  ; 
and  at  the  time  of  the  biilh  of  the  said  Robert  Calvin,  and 
long  before,  and  continually  afterwards,  the  aforesaid  kingdom 
of  Scotland,  by  the  proper  rights,  laws,  and  stat«lea  w  Iho 
same  kingdom,  and  not  by  the  rights,  laws,  or  statutes  of  this 
kingdom  of  England,  was  and  yet  is  ruled  and  governed.  And 
this  he  is  ready  to  verify,  and  thereupon  prayeth  judsjment,  if 
tlie  i^aid  Robert,  to  his  said  writ  aforesaid,  ought  to  be  an- 
swered, &c.    And  the  aforebaid  Robert  Calvin  saith,  that  the 
aforeiaid.plea.  In  the  aforesaid  Richaurd  and  Nicholas  abovo 
pleadedi  is  insufficient  in  law  to  bar  him  the  said  Robert  from 
having  an  answer  to  his  writ  aforesaid ;  and  that  the  said  Ro- 
bert to  the  said  plea  in  manner  and  form  aforesaid  plendod, 
,  needctli  not,  nor  by  tlie  law  of  the  land  is  bound  to  answer  ;  and 

tiiib  he  is  ready  to  verify,  and  hereof  prayeth  judgment ;  and 
that  the  said  luchard  and  Nicholas.lo  the  aforesaid  writ  of  tho 
Jolate  g^d  Rohert  may  answer.  And  the  said  Richard  and  Niehdbs, 
forasmuch  as  they  have  above  alleged  siliBei«it  matter  in  law 
to  bar  him  the  said  Robert  from  h;H  jf>«»  an  answer  to  his  cnid 
writ,  which  they  are  ready  to  \f'rity  ;  which  matter  (he  afore- 
aajd  Robert  doth  not  gainsay,  nor  to  the  same  doth  in  any  ways 
anawo^  but  the  said  avement  altogether  refoseth  to  admit  us 
before  pray  judgment,  if  the  aforesaid  Robert  ought  to  be  as* 
ewered  to  his  said  writ,  &c»  And  because  the  Court  of  the 
JLfOrd  the  Kin-^  here  are  not  yet  advised  of  i^ivii^nr  (heir  judj^ 
ment  of  and  upon  the  premie,  day  thereof  is  :iiven  to  the 
parlies  aforesaid;  before  the  Lord  the  King  at  Westminster 
until  Monday  neyl  alter  eightdayaof  St.  Hilary^  to  hear  their 
judgment  thi^reof,  because  the  Court  of  the  Lord  the  King 
here  thereof  are  not  yet,  &c.  And  the  assize  aforesaid  remains 
to  br  taken  before  the  said  Tvord  tlie  Kinn;,  until  the  same 
Monday  there,  ^c.  And  the  SherilFto  distrain  the  recognitors 
of  the  assize  aforesaid:  and  in  the  irtUnm  to  cause  a  view, 
&c.;  at  which  d»y>  before  the  Lord  the  King  at  West^MD^lt^r^ 
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come  as  w6W  tbe  aforesaid  Robert  Calvin,  bv  his  Guardians 
aibreaaid,  ai  tha  aforeaaid  Richard  Smitb  and  Nicholas  Smith  cwia  ad^are 
by  their  attorney  aforesaid ;  and  because  the  Court  of  the  Lord  t«/r. 

thr  Kin£f  •hero  of  ji^ivinj^  tfirir jiul£;:ment  of  and  upon  the  pre-    £  •8  a.  J 

mises  i-  not  yet  advised,  day  thcroof  i-^  given  to  tlie  parties 

aforesaid  before  the  Lord  the  King  at  Westminster,  until 

Monday  next  after  the  morrow  of  the  Ascension  of  our  Lord, 

1o  hear  their  judgment ;  because  the  Court  of  the  Lord  the 

Klnz  here  are  not  yet,  &c.   And  the  assize  aforesaid  remains 

further  to  hp  tnken,  until  the  snmo  l^Ionday  there,  Sec;  and 

the  SluM  it]",  as  before,  to  distrain  the  recognitor'?  of  the  a's-izo 

ai^bresaid,  and  ia  the  interim  to  cause  a  vievf,  dc.    At  which 

day,  before  the  Lord  the  King  at  Westminster,  come  as  well 

tike  ilbresaid  Robert  Calvin  fay' bis  guardians  aforesaid,  as  the 

die  afbresaid  Richard  Smith  and  r^icholas  Smith,  by  their 

attorney  afore<;aid,  &e.;  and  because  the  Court  of  the  Lord 

the  King  bercy  &c. 


THE  CASE. 


A  nan  bom  in  ScoUaod  mfler  the  accenion  of  Kisg  Jsnws  tbe  fint  to  the 
English  throne,  and  darinjg  fais  reign,  may  hoU  lands  in  BagltniL  &  C. 
flewel*i  State  Trials,  Vol.  II.  f,  6M. 


The  question  of  this  case  as  to  niattor  in  law  wn«,  xvhether 
Robert  Calvin  the  plaintiff  (being  born  in  Scotland  i>incc  the 
ettiwn  of  England  descended  to  hia  Majesty)  be  an  alien  born, 
and  consequently  disabled  to  bring  any  leal  or  personal  (a) 
sction  for  any  lands  within  the  realm  of  England.  After  this 
case  had  been  ari^Miod  in  th**  Court  of  King*s  Bench,  at  the 
bar,  by  the  counsel  learned  oi'  either  party,  the  judges  of  that 
Court,  upon  conference  and  consideration  ot  the  weight  and 
importance  thereof,  adjourned  the  same  (according  to  the  an- 
cient and  ordinary  coarse  and  order  of  the  law)  into  <he  (b) 
Eichequer  chamber,  to  be  argued  openly  there  ;  first  by  the 
coanse!  learned  of  either  party,  ana  then  by  all  the  Judges 
of  England  ;  %vhere  afterwards  the  case  was  argued  by  Bacon, 
Solicitor- General,  on  the  part  of  the  plaintitf,  and  by  Laur. 
Hide  for  tb«  defS?ndant ;  and  afterward  by  Hobart,  Attorney- 
General,  for  the  plaintifl^  and  by  Seijeant  Hutton  for  the 
defendant;  and,  in  Easter  term  last,  the  case  was  argued  by 
Heron,  pni^ne  Baron  of  the  Exchequer,  and  Foster,  pui'^ne 
Judge  of  llif  Court  of  Common  Pleas;  and,  on  tlie  second 
day  appointed  for  this  case,  by  Crook,  puisne  Judge  ui  the 
Ktafr'a  Bench,  add-Altham,  Baron  of  the  Exchequer;- the 
lUii  day  by  Snigge^  Baron  of  the  Exchequer,  and  Williams, 
one  of  the  Judges  of  the  King's  Bench;  the  fourth  day  by 
Daniel,  one  of  the  Judges  of  the  Court  of  Common  Pleas,  and 
hy  V  elvertooy  one  of  the  J  udges  of  the  King's  Bench :  and^  in 
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4  Calvin*b  Casv      Part  VII^9  a.— 9  k 

TrinitjtenD  following,  by  Warburton,  one  of  the  Judges  of 

tbe  Common  Ploa*?,  and  Fenner,  one  of  tbo  Judg^es  of  the 
King's  Bench  :  and  after  by  Walmesley,  one  of  the  Judges  of 
tbe  Common  PicaH,  and  Taiilicld,  Chict  Baron ;  and,  at  two 
(tereral  days  in  the  same  term,  Coke,  Chief  Jiutiee  of  the 
Common  Pleas,  Fleming,  Chief  Justice  of  the  King's  Bench, 
and  Sir  Thomas  Egti^erton,  Lord  EUesmerey  Lord  Chancellor 

C*2  b  1  En«:Iand,  arijiied  the  case  (  the  like  plea  in  disability  •of  Ro- 
* bert  Calvin's  person  being  pleaded  muialis  mutandis  in  the 
Chancery  in  a  suit  there  for  evidence  concerning  lands  of  in- 
heritance; aad,  by  (be  Lord  Chancellor,  adjourned  also  into 
the  Exchequer-chambefy  to  tbe  end  that  one  rule  might  over- 
rule both  the  said  eases.)  And  first  (for  that  I  intend  to 
make  as  summary  a  report  1  can)  I  u  ill  nt  the  6rst  set  down 
Tbe  uvumeiU  BUch  arguments  and  objections  as  were  made  and  drawn  out  of 
J^^5(5r^^*!!f  ®  short  record  against  the  plaint Ifl'  by  those  that  argued  for 
tu  defitiol^t.  defendants!  It  was  observed,  that  in  this  plea  there  were 
fournonns,  qyatuornomina^  which  were  calleo-  nomina  opera* 
Imiy  bepause  from  then)  all  the  said  arguments  and  objections 
on  the  pnrt  of  (he  defendants  were  drawn;  (hat  is  to  9hy — 
].  TJ^rfiiilut  (which  is  twice  repeated  in  the  plea;  for  it  is 
i>aid,  infra  ligtmilium  ihniiiiu  Jitgis  repni  sui  Seal,'  el  extra 
UfeanUam  domini  He^h  rrgni  $tn  JngL')  9.  Regnmn  (which 
also  appeareth  (o  be  twice  mentioned,  via.  regmtm  AngVy  and 
regmtm  Scot,*)  o.Lrgei  {whkh  are  twice  alleged,  vis. /rg^rs 
jingC^  and  tegvn  Scot*  two  several  and  di-f  inrt  !nws.)  ^.AUeni' 
genu  (which  is  the  conclusion  ol  all^  viz,  that  Robert  Calvin  is 
ulicnigenn.) 

I.  ligeanlia.  By  iltk  irst  it  appeareth,  (bat  the  defendants 
do  make  two  ligeances,  one  of  Rngland,  and  another  of  Seot- 
land;  and  from  these  9everal  li^cances  (wo  arguments  were 

framect  which  hrielly  mnv  he  cot  c  liulrd  thii'*  :  Whosnever  is 
born  lif^rajiliani^  w  iilun  tiie  hj^eance  «.t  K  niir  JanK>  of  his 
kingdom  of  Scotland,  is  uluuigtnu^  an  alien  liorn,  as  to  the 
kingdom  of  England  s  but  Robert  Calvin  was  born  at  Edin* 
burgh,  within  the  ligeance  of  the  King  of  his  kingdom  of 
Scotland ;  therefore  Kobert  Calvin  is  afienigena^w  alien  born, 
us  to  the  kin<;deui  of  li^iialand.  Whosoever  is  born  extra 
lip:r(intiam^  out  ol  the  li«;pj\iu  r  i  t  King  James  of  his  kini»^dom 
of  England,  is  an^alicn  us  lo  lite  kinj;doni  of  l^^nffiand  :  but 
tbe  plaintiff  was  born  ont  of  the  ligeanee  of  the  King  of  his 
kingdom  of  England;  therefore  the  plaintiff  is  an  alien,  &c« 
Both  these  arguments  are  dr:i\.  n  from  tbe  very  word^  of  tbe 
plea,  viz.  quod prad'  Jiobfrtw^  <  >7  ofitrn's^tna^  tf/ififs  h  N^or.  anno 
rf  trjii  damini  itegis  nunc  /ini^i"  S\r.  ierlio  upud  Kdttiburgh 
itijra  regnmn  ScoC  ac  injra  iigeantium  dicli  dontini  Ihgis  dicli 
regni  svi  Scot*^  ae  extra  Hgeantiam  dicti  damini  Ihgis  regni 
sui  AnsC, 

.  2.  Segna,  From  tbe  several  kingdoms,.  «fs.  regnum  AngP 
and  regnum  Scot'  three  ar^nments  were  drawn.  1.  Quando 
(•)  Eliomcii'i  (fl)  duo  jurn  (into  dfw  rm/m)  coucurrunl  in  una  personoy 
Vrnf^Vh^i     o  fjuum  est  ac  si  ascnt  m  dii€rsis:  but  in  the  King's  per- 
to.  ll»a.    Lawly209.  Moor79X»04. 
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son  (here  concur  two  distiiict  .md  sovoral  kiiiij;(loms ;  there- 
fore it  is  aU  one  a»  if  they  were  in  diver:^  pcrsonsi  *and  j^*  3  a.  J 
cootequently  tbe  plaintilT  in  an  alien,  as  all  (he  anienaii  are, 
for  (hat  they  were  born  under  the  li^ance  of  aaotb^  King 
2.  Wha(M>ever  is  due  to  the  Kin^^s  several  politic  capacitiea 
of  the  several  kini^dom«»  ^several  and  divided :  but  lii^eancc 
of  ench  nation  is  due  to  the  King*8  several  politic  capacities  of 
the  several  kingdoms ;  ergo^  the  ligeance  of  each  nation  ii  se- 
vertl  and  divided,  and  conseqaentlf  (be  plaintiff  is  an  alien, 
fi»r  tbat  tbey  (bat  are  born  under  aereral  ligeances  are  aliens 
one  to  another.  3.  Where  the  King  hath  several  kingdoms 
by  several  titlp«5  and  descents,  there  also  nro  the  ligeances  se- 
vn  il  :  but  the  King  hath  these  two  kingdoms  by  sovrral  titles 
and  descents ;  therefore  tbe  ligeances  are  several.  These  tliree 
sfipiments  are  collected  also  from  (be  words  of  tbe  plea  before 
remembered. 

3.  Le^cs.  From  (be  several  and  distinct  laws  of  either  king- 
dom, they       roa^on  thus:  1.  Every  subject  that  is  born  out 
of  the  extent  and  reach  of  the  laws  of  En;»Iand,  cannot  by 
judgment  of  those  laws  be  a  natural  subject  to  the  King,  in  re-  ' 
ipeet  of  his  kingdom  of  England :  but  tbe  nlaintilT  was  born 

at  Edinburgh,  out  of  (be  extent  and  reach  of  (be  laws  of  Eng- 
land;  therefore  the  plaintiff  by  the  judgment  of  the  laws  of 
England  cnnnot  be  a  natural  subject  to  the  King-,  as  of  his 
kingdom  ol  Eiii;hmd.  9.  That  subject,  that  is  not  at  the  time 
and  in  tbe  place  of  his  birth  inheritable  to  (he  laws  of  England, 
cannot  be  inheritable  or  partaker  of  the  benefits  and  privileges 
given  by  the  laws  of  England;  but  the  plaintifTat  (h&^time, 
and  in  the  place  of  his  birth  was  not  inheritable  to  the  laws  of 
EnglanrK  {hut  only  to  tho  laws  of  Scotland  : )  therefore  he  is 
not  inh*  I  iiable  or  to  l)e  partaker  of  the  bi  in  llts  or  privileges 
of  the  la  W8  of  England.  3,  Whatsoever  appearelh  to  be  out 
of  tbe  jurisdiction  of  tbe  laws  of  England,  cannot  be  tried  hy 
the  same  laws:  but  the  platntilTs  birth  at  Edinburgh  is  out  of 
the  jurisdiction  of  the  laws  of  England  ;  therefore  the  same 
cannot  be  tried  by  the  !nus  of  Eii«(lan(l.  Which  three  argo* 
ments  were  drawn  from  thene  words  of  the  plea,  viz.  Quodque 
tempore  nalivUaLis  prttd*  Roberii  Qdvin,  ac  diu  anica^  et  cott' 
Unui  posieay  prcod*  regmm  Scot'  per  jura,  ieges^  eittaiuia  ejus* 
dm  regni  propria^  el  mm  per  Jura,  leges,  seu  siatuta  htuusregm 
AngV  regulaV  el  gubcmal'  fuU,  et  adhuc  est. 

4.  Aliem'sxrrtn.  From  this  word  nlicnl^ena  they  ar«ruefl  thus  : 
every  subjiHt  that  halien'  gentis  (f.  e.)  alien"  Ug€aul\cst  ali(  ni- 
grna  :  but  such  a  one  is  the  plaintitf;  therefore,  &c.  And  to 
these  nine  arguments  all  that  was  spoken^  learnedly  alMl 
a(  large  by  those  that  argued  against  tbe  plaintiff  may  be  re- 
duced. 

•But  it  was  resolved  by  the  Lord  Chancrllor  and  twelve  [*3li.] 
Judges,  viz.  the  two  Chief  Jiistices,  the  Chief  Baron,  Justice 
Fenner,  Warbcrton,  Yelverlon,  Daniel,  Williams,  Baroii 
Soiggc,  Buiun  Althain,  Justice  Crooke,  and  Baron  Heron, 
that  the  plaintiff  was  no  alien,  and  consequently  that  be  ought 
(o  he  answefed  in  this  assise  by  the  defendants. 
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Howthiscaws  This  capo  won  olaboratelj,  substantiallv,  and  judicially 
th^Ldunln^  argued  by  the  Lord  (  Iiancellor,and  bv  my  hn  tli  ren  the  J  udges, 
r«llor  &nd  the  as  I  ever  read  or  heard  of  any  ;  and  t^o  in  unne  opinion  the 
'tidffVBi  weight  and  consequence  of  tbe  cauee,  both  in  prtegenii  H  per* 
petuis  futuris  temparihuB  justly  deser?ed :  for  though  it  was 
one  oF  the  shortest  and  least  that  ever  ive  ai^ttod  in  this  court, 
yrt  n  IS  It  tlu*  lonj^est  and  weightiest  that  evtM-  w^m  nrn^ued  in 
any  court,  the  shortest  in  sylTahle«,  and  (lie  Ion;,'!  st  in  sub- 
stance ;  the  ieas^t  for  llie  vuiue  (and  yet  not  tending,  to  the 
Tiifht  of  that  least)  but  the  weightiest  for  the  consequent,  both 
for  the  present,  and  for  all  posterity.  And  therefore  it  was 
snid,  that  those  that  had  written  de  fossUibta  did  observe,  that 
gold  hir?don  in  (he  bowels  of  the  cartfi,  was  in  respect  of  the 
mass  ot  tlie  whole  earth,  parrum  in  niagno  ;  but  of  this  short 
plea  it  might  be  truly  said  (which  is  more  strange)  that  here 
was  maemm  in  parvo.  And  in  the  arguments  of  those  that  argu- 
ed for  the  plaintiff,  I  specially  noted,  that  albeit  they  spake  ac* 
cbrdinrr  to  their  own  heart,  yet  tbev  spake  not  out  of  their  own 
head  and  invention  :  wherein  they  followed  thorotmsel  ^iven  in 
b8.6.  fiod's  book,  interroga  prist'uunn  generntionem  (tor  out  of  the 
old  fields  must  come  the  new  corn)  et  dili^uUer  invesli^a  pa' 
trummtmoriaviy  and  diligently  search  out  the  judgments  of  oopr 
forefathecs,  and  that  Ibr  divers  reasons :  first  on  our  own  part, 
MciUmi  enim  summ  ti  ignoramui^  tt  vka  nostra  sicut  umbra 
super  terram;  for  we  are  but  of  yesterday,  (and  therpforo  had 
need  of  the  wisdom  of  those  that  were  bclore  ns)  and  had  been 
ignorant  (li  \vc  had  not  received  light  and  knowledge  from  our 
forefathers)  and  our  days  upon  the  earth  are  but  as  a  shadows 
in  respect  of  the  old  ancient  days  and  times  past,  wherein  the 
laws  nave  been  by  the  wisdom  of  the  roost  excellent  men,  in 
ninnv -successions  of  ages,  by  long  and  continual  expfripiice, 
(the  trial  of  right  and  truth)  fined  and  refined,  which  no  one 
man,  (being  of  so  short  a  time)  albeit  he  had  in  his  head  the 
wisdom  of  all  the  men  in  the  world,  in  any  one  age  could  ever 
have  effected  or  attained  unto*  And  therefore  it  is  oplma  re^ 
Cft^Ui.97b.  S*^9  nulh  est  verior  mti  firmior  in  jure,  neminem  ofjortet 
•r  4  a>l  ^^^^  sapieuliorryn  h  gibus:  no  man  ought  to  •hike  npon  him  to 
be  wiser  than  thelawp.  Secondly,  in  rnppcct  nfonr  forefathers  ; 
ipsi  (saith  the  text)  docebunl  tc^  ct  loqutnlur  Libi^et  ex  corde 
suo  proferent  eloquia^  they  shall  teacli  thee,  and  tell  thee,  and 
shall  utter  the  words  of  their  heart,  without  all  equivocalioa 
or  mental  reservation;  they  (I  say)  that  cannot  be  daunted 
'  with  fear  of  any  power  above  them,  nor  be  dazzled  with  the 

applause  of  the  popular  about  them,  nor  fretted  nifli  !uiy  dis- 
contentment (ibe  matterof  opposition  and  coiitradiclion)  with- 
in tht'U),  but  shall  speak  the  words  of  their  heart,  without  all 
afiection  or  infection  whatsoever. 

Also  in  their  arguments  of  this  cause  concerning  ai^  aUefl« 
they  told  no  strange  histories,  cited  no  foreign  laws,  produced 
no  alien  precedents,  and  that  for  two  causes;  the  one,  for  that 
the  lavs  s  of  Eni:^la!id  are  so  copious  in  thi'^  |)Oijit,  as,  CJod  will- 
ing, by  the  report  of  this  caseniaii  appear  ;  the  other,  lest  their 

ai'guments  concerning  an  alien  born  should  become  foreign, 
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Mrknipe,  ftnd  ao  alien  to  flie  itate  of  the  qnestion^  wbicb  l>etng 
jtmtio  Juris  concerning  freehold  and  inheritance  in  England 
M  only  to  be  decided  by  the  laws  of  this  realm.  And  albeit 
T  concurred  with  those  that  ndjnclged  the  plaintiff  to  he  no 
alien,  )et  do  1  find  a  mere  btiaii^c  i'  in  lhi»  case,  such  a  one  as 
the  eye  of  the  luw  (our  books  and  book-cases)  ne?er  saw,  as 
the  ears  of  the  law  (our  reporter*)  never  heard  o(  nor  the 
Boolhof  the  law  (hf  Judex  tit  lex  lo  nem)  the  Judgei  our  fore- 
fathers  of  the  law  never  tasted:  1  say,  such  a  one,  as  the 
ftomach  of  the  law,  our  exquisite  and  perfect  records  of  plrnd- 
in^<!,  entries,  and  juds^ment.'^,  (that  make  equal  and  true  dis- 
tributiun  uf  all  cases  in  queittiou)  never  digested.  In  a  word, 
thil  little  plea  b  a  great  stran^r  to  the  lawfi  of  England,  as 
shall  manifestly  appear  by  the  resolution  of  this  case.  And 
now  that  I  have  taken  upon  me  to  make  a  report  of  their  ar«  Tlie  method 
?umenfH,  I  ought  to  do  the  same  as  truly,  fully,  and  sincerely  thti  th«  re* 
as  possibly  I  can,  Howheit,  i»eeing"  that  almost  every  Judr^e  J^^JJ"*** 
bad  in  the  course  of  hin  argument  a  peculiar  method,  and  1 
most  onlv  hold  myself  to  one,  T  shall  give  no  just  ofl^nce  to  ' 
any,  if  I  challenge  tnat  which  of  right  is  due  to  every  reporter, 
that  is,  to  reduce  the  saro  and  eflect  of  all  to  such  a  method,  as, 
upon  consrflrraf  ion  had  of  all  the  ari^nniifnt'^,  the  reporter  him- 
self thiiikctli  to  be  fittest  and  clearest  tor  the  right  iiiidLTstand- 
iag  of  the  true  reason;)  and  causes  of  thejudgment  and  resolu- 
tba  pf  the  case  in  qruestion. 

In  this  cn«e  five  things  did  fiill  into  consideration.    1.  Lige-  what  thing* 
anfln.   2.  Leget.   3,  Regno,       Alienigena,   d.  Whatle-  '*''*^?!!^'".'? 
gal  inronvenietice?  would  ensue  on  either  side.  i,,  ti,;,  . 

*i.  Conroi  nin;:  li^^eance  :  1.  It  was  resolved  what  lijjeancc  t*'4b.J 
was:  2,  How  many  kinds  of  ligeances  there  were:  3.  Where 
Kgeanee  was  due :  4.  To  whom  it  waa  due :  and  last,  how  it 
was  due. 

2.  For  the  laws:  I.  That  ligeance  or  obedience  of  the  sub- 
ject to  the  Sovereiq^n  is  due  by  the  Inw  of  nature:  2.  That 
iWs  law  of  nature  is  part  of  the  laws  of  Kng^land  :  3.  That  the 
law  of  natnre  was  before  any  judicial  or  municipal  law  in  the 
World :  4.  That  the  law  of  natnre  n  immutable,  and  cannot  be 
Ranged* 

d.  As  touching  the  kingdoms,  how  far  forth  by  the  act  of 
law  iho  I '  nion  is  alreody  made,  and  wherein  the  kingdoms  do 
yet  remain  separate  and  divided. 

4.  Oi  aiienigenoy  an  alien  born  :  1.  What  an  alien  born  is 
Inlaw:  2,  The  division  and  diversity  of  aliens:  9.  Incidents 
to  ^very  alien:  4.  Authorities  in  law:  5.  Demonstrative 
cenclosiona  npoii  the  premises,  that  the  plaintiff  can  be  no 
alien. 

5.  Upon  due  consideration  bad  of  the  consequent  of  this 
ease :  what  inconveniences  legal  should  follow  on  either 
party. 

And  tftesd  several  part^  I  will,  in  this  report,  pursuh 
in  shcli  order  as  they  have       proponnded  |  and^  firtt|  de 
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The  Ut  ffcneral  1.  (a)  Lisfpance  is  a  t  rno  nnrl  fnithfirl  obedipnce  of  the  sub- 
part, what  U-  jpj,^  ^^jp  Soveroiffn.  'I'hi^  iijreance  and  obedience  is  an 
(a)  B«con'»  incident  inseparable  to  every  subject :  for  as  sot^n  as  he  ih  born 
Dlwinme of  be  oweth  by  birth^right  Ugeance  and  obedience  to  bis  Sove* 
Teramcat  J^fg^ontiaegtvineuium Jidci ;  and  li^aniia  est  ^uastlegis 


JaU  129  a 
Grotins,  lib.  2. 

ioL  m. 


Note. 


I^u'g  and  Go- 

2d^Part°  fo.  46,  cssetitta.  l^igefmUatH  Ugamehlum,  quoit  Ugalio  metitnon  z  t^ia 
47,  &r.  Co.     sicut  lig/nnenium  est  connexioa  rticulorum  t  f  juncturarum^Scc, 
As  the  ligatures  or  strings  do  knit  together  the  joints  otail  the 
parts  of  the  body,  so  doth  ligcanco  join  to^rether  the  Sovereign 
and  all  his  subjects,         uno  ligatniut  .    Glanville,  who  wrote 
in  the  reign  of  H.  2.  lib*  9.  cup.  4.  speakinf;  of  the  eonnexioa 
which  ought  to  be  between  the  lord  and  tenant  that  hotdeth  by 
honoage  saith,  that  mutua  debet  esse  dominiet fideliiatis  connexiOy 
ita  quod  quantum  debet  domino  ex  homnf::;iOy  tuntum  illi  df  het 
domijuis  ex  dominioy  pr cuter  solum  rererenliavu  and  the  lord 
(saith  he)  ought  to  defend  his  tenant.   But  between  the  Sove- 
reign and  the  subject  there  is  without  compariaon  e  bicber  and 
greater  connexion  :  for  as  the  subject  oweth  to  the  King:  his 
true  and  faithful  ligeance  and  obedience,  so  the  sovereign  is  to 
govern  and  protect  his  s-Mbjects,  *;rn;rrc  et  protegere  subdilos :  «> 
as  between  the  Sovereign  and  subject  there  i*^  duplex  et  rcciprO" 
cum  Itganten;  quia  sicut  subditus  regi  tcnciur  ad  obcdiciUiam^ 
ita  rex  auhdito  ieneiur  ad  protectionem  :  meritb  igitur  ligeantia 
didtur  a  iigendoy  quia  coniinei  in  te  duplex  Sgamen,  And 
therefore  it  is  holden  in  SO  H.  7.  8.  a.  that  there  is  a  liege  or 
lIj::oancc  between  the  King  and  the  subject.    And  Fortescqe, 
cap.  1^.  Rex  (b)  ad  lulthnn  legis  corporum  et  bonorum  suhditO' 
rum  erecius  est.    And  in  the  arts  of  Parliament  of  10  R.  2. 
cap.  5,  and  11  R.  2.  cap.  I.  i'k  II.  8.  cap.  2.  &c,,  subjects 
are  called  liege  people ;  and  in  the  acts  of  Parliament  in  34 
H.  8.  cap.  1.  and  35      8.  cap.  3.,  Sec  the  King  is  called  the 
liege  lord  of  his  subjects.    And  with  \)\\8  agreeth  M.  Skeene 
in  his  book  De  Expoaidone  Verborum^  (which  book  was  cited 
"by  one  of  the  Ju(Il::(  s  which  argued  against  the  plainlilV)  H- 

Seance  i8  the  mutual  bond  and  obligaliun  between  the  King  and 
is  subjects,  whereby  subjects  are  called  his  liege  subjects,  be* 
cause  they  are  bound  to  obey  and  serve  him  ;  and  he  is  called 
their  liege  lord,  because  he  should  maintain  and  defend  them. 
Whereby  it  appeareth,  that  in  this  point  the  law  of  England 
and  of  Scotland  is  all  one.    Therefore  it  is  truly  said  that prO' 
tectio  trahit  subjcciionany  et  suhjectio  prolcctionem.    And  here- 
by it  plainly  appeareth,  that  ligeance  doth  not  begin  b)  the  oath 
in  the  leet;  for  manj  men  owe  true  ligeance  that  never  were 
•\  Br«  Denli.  sworn  in  a  leet,  and  the  swearins  in  a  Icet  maketh  no  (c)  de- 
FoifeMUkb.    Dization,  as  the  book  is  adjudgedin  14  H.  4.  fol.  19.  h.  This 
word  ligeance  is  well  expressed  by  divers  several  nanies  or 
nonyma  which  we  find  in  our  books.    Sometimeii  it  is  called 
the  obedience  or  obeisance  of  the  subject  to  the  King,  obedient 
ii)BtShM,  tia  Regiy  9.  B.  4. 7.  b.  9.  E.  4. 6.  {d)  2  R.  S.  S.  a.  in  the  Book 
of  £ntries,  Ejectione firm*  7. 14  H.  8.  cap.  %  22  H.  8.  cap.  8.9 
&c.    Sometimes  he  is  called  a  natural  liege  man  that  is  Dorn 
(0*{J«n.  3.     under  the  power  of  the  King,  sub  potcslate  Regis,  4  H.  3.  (e) 
EHc:^*,'"'*      Dower.  Vide  the  statute  of  11  E.  3.  c.  2.  Someumes  li- 

Fi/»ui«a  id,  li.  Jenk.  Cent.  3, 
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fouwe  ii  called  ftiih,  fides,  ad  fidem  Regis,  S^c,  Braeton, 
who  wrote  in  the  reign  iiiH*  3 Aih, iraciat*  de  exception^ 

ca(>.  ?1.  fol.  427.    Est  eliam  alia  rrcfplio  qutr  conipdit  ex 
|)<  j  (j;if7  qucerentis^  proper  defectum  nalionis,  ul  si  ^uis  alic' 
uigma  qui  Juit  ad  fidem  Regis  Franc\  &fc.    And  Fleta  (which 
Imik  was  made  iii  the  reign  ofE.  1.)  agreetb  therewitb;  for 
J.  6.  c.  47.  de  except  es  mmiuione  parlicipU^  it  is  said,  vd  di" 
ten  potuit,  quod  nihil  juris  clamare  potent  tanquam  parUceps 
(0  quod  est  ad  fvfrm  Refrif;  Franntr,  quia  aliem'gence  reptUi 
debent  in  AngV  ab  agendo,  donee  fuerunt  ad  fidem  Reg*  -^^"g^* 
Vide  25  E.  3.  de  nalis  ultra  mare^  faith  aud  Ii<^ecince  of  the 
King  of  England;  and  Litt.  lib.  9.  cap*  Homage,  (r;)  fiafing  (a)  Lit.Mct.85. 
the  fiiidi  that  I  owe  to  our  Sovereign  Lord  the  King,  and  Co.  Lit.  64  b. 
GlanT.1.9.  c.l.  Salva  fide  debita  donC  Regi  et  hceredibus  suis. 
Sometimes  li<T;'P?»nce  is  *cal!e(l  ligealty,  2*2  Ass.  pi.  2.7.    Hv  all    L*^*^*  J 
which  it  evidently  appeareih,  that  they  that  are  born  under  the 
obedience,  power,  taith,  lineally,  or  li^cance  of  the  King,  are 
Mtaral  subjects,  and  no  aliens.   So,  as  seeing  now  it  doth  ap* 
pear  what  li^eance  is,  it  foUoweth  in  order,  that  we  speak  of 
Iheieferal  kinds  of  ligeance.    But  herein  we  need  to  be  very 
wan*,  for  this  caveat  the  law  j^iveth,  ubi  lex  non  distinguit  nec 
no^  distins^jiere  debemus  ;  and  certainly /f.r  non  distin^uit^  but 
wbere  omnia  membra  dividentia  are  to  be  Ibund  out  and  proved 
by  the  law  itself. 
S*  There  is  found  in  the  law  four  kinds  of  ligeances ;  the 


fint  19,  ligeantia  naturalis^  abtoluta,  pura,  et  imefiKtUs^  and  i^>"<i*ont- 
this  originally  is  due  by  nature  and  birlh-rij;ht,  and  is  called  SJ*"***" 
clfn  li^enntia^  and  he  thnt  oweth  this  is  called  suhditus  natus. 
Tiie  second  is  called  ligeantta  aequisita^  not  by  nature  but  by 
acquisition  or  denization,  being  called  a  denizen,  or  rather 
donsJson,  becanae  he  is  ntbdUus  dolus.  The  third  is,  U^e*  Go.Ut.lS9a. 
untia  localis,  wrought  by  the  law  ;  and  that  is  when  an  alien 
that  is  in  amity  cometh  into  England,  because  as  long  as  he  is 
within  Enj^land,  he  is  within  the  Kind's  prntoction  ;  therefore 
w  long  as  lie  IS  liLM  f,  lie  owetli  uiidi  the  King  a  local  obedi- 
eoce  or  iigeatice,  iur  liiuL  the  one  (ah  it  bath  been  said)  draweth 
the  other.  The  fourth  is  a  legal  obedience,  or  li^anee  which 
iscslled  legal,  because  the  municipal  laws  of  this  realm  have 
prescribed  the  order  and  form  of  it ;  and  this  to  be  done  upon 
oath  at  the  torn  of  the  leet.  The  first,  that  is,  ligeance  naltiral,  LigeaiHiaiut- 
&c.  appcaretli  by  the  said  acts  of  parliament,  wherein  tlie  King  CoTfit.  lS9o. 
is  called  natural  iiege  lord,  aud  bis  people  natural  liege  Hub- 
jecti;  thb  also  doth  appear  in  the  indictments  of  treason 
(which  of  all  other  things  are  the  most  curiously  and  certainly 
indicted  and  penued)  for  in  the  indictment  of  the  Lord  Dacre, 
in  25  H.  8.  itis  said,  prced*  Dominus  Dacre  dchitum  fidei  et 
lig<oT}C  stifr^^  quod  prcffato  domino  ittgi  naiuraiUer  et  de 
Juit  tmpcudcrc  tkbuit,  minime  curansj  Sfc,  And  Reginald 
Pdol  was  jodictad  in  90  H.  8.  for  committing  treason  coiilra 
dm'  Regem  $uprtmum  et  naturals  dominum  suum.  And 
to  this  end  were  cited  the  indictment  of  Edward  Duke  of 
>>omer8et  in  5  f'.  6.  and  mfiny  others  both  of  ancient  and  later 

t^m&i.  But  ia  the  iodictmeat  of  trtsasoo  of  John  Dethick 
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9  and  3  FUl.  and  Mar.  it  is  nid,  quodpr^  Johamiei  ma* 
Mumif  ^  ffnaSd'*'  domumm  PhUppum  et  dominam  Ma* 
riam  supremos  daminas  suos,  and  omitted  (naiuralis)  because 
King  Philip  was  not  his  nnturni  liepfe  lord.    And  ofthi^  point 
more  s])all  be  Raid  when  wv  spp;ik  of  local  obedience.    The  se- 
Ligeantia  ac    cond  is  iigcanl'  acquisita^  or  denization ;  and  this  in  the  books 
CTn't  129  a  '"^  reeordt  of  tbe  lair  appearetb  to  be  thfee-fold :  1.  Abso* 
f  *  G    1*        ^      common  denisatlom  bp,  to  tbem  and  Xhtir  *heirdy 
*-       * ''    wtthout  aoj^  limitation  or  restraint :  2.  Limited,  as  when  the 
Ktnfj  doth  ^rnvtt  letters  of  denization  to  an  alien,  and  to  th<» 
(•)9£.4. 8.     heirs  (a)  males  of  bis  body,  as  it  appeareth  in  9  R.  4.  fol.  7,8. 

in  Bagffot's  ca5e :  or  to  an  alien  for  term  of  his  life,  as  was 
(h)  Co.  Lit.      graRted  t»  J«  Reynel,  II JH.  0.  3.  It  may  be  grunted  upon  (6) 
b     condition,  for  (c)  CKfut  eH  dare^  fjm  €9t  ^ipwuert^  wbeireof  f 
i  itntTisa.  difers  preeedeots.   And  tbis  dentsation  of  an  alien 

2Si(icrf.  73.     may  be  effected  tnree  manner  of  wny^  ;  by  parliament,  as  it 
Hard.  412.       was  in  3  H.  6.  55.  in  Dower:  by  lelters  patent,  as  the  usual 
i^And.Tis.^'   manner  is;  and  by  conouest,  as  if  the  King  and  his  subjects 
Sa]k.  411,  412.  should  couqucr  another  Kingdom  or  dominion,  as  irell  antenati 
ixi^'         ^  poHnati^  as  well  tbey  which  fought  in  the  field,  as  they  which 
nmained  at  home,  for  defence  of  their  country,  or  employed 
elsewhere,  arc  all  denizens  of  the  kingdom  or  dominioit  eJtrtl- 
quered.    Of  which  point  more  shall  be  said  lu  ic  ^ilter. 
Ligemmtia  Uem*     3.  Concerning  the  local  obedience  it  is  observable,  that  as 
^'  there  is  a  local  protection  on  the  King^s  part,  so  there  is  a  (d) 

r^^n  ^''^^  Itffeanee  of  thesabjeet's  part.  And  this  appeareth  in  4 

(<)B.N.C.4tr.  Mar.  Br.  36.  (e)  and  3  and  4  Phil,  and  Mar.  Dyer  144. 

Shr-rley  a  Frenchman,  bciTir::       atnity  with  the  Kifiii;,  came 
into  England,  and  joined  \\  ith  divers  subjects  of  tliiH  realm 
in  treason  against  the  Kinj;  and  Queen,  and  the  indictment 
(/)Hob.27l.   concluded  (Jf)  conlra  ligeanC  sua:  debitum  ;  for  he  owed  to 
Dyer  1457  pi.       K'"?  ^^^^  obedience,  that  is, so  lon|f  ae  he  was  within  thia 
62.       '      King's  protection  ;  which  local  obedience  being  but  moinen* 
11**      ^^^y        uncertain,  is  yet  strong*  enough  to  make  a  nntural 
f^)*Co. LU.  8 a.  subject,  for  if  he  hnih  b^^nc-  here,  that  issue  in  Ce)  a  natural 
SEIis.  Dyer     born  subject;  a  fortiori  he  that  is  born  under  the  natural  and 
^••k'         absolute  ligeance  of  the  King  (which,  as  it  hath  been  said,  i.s 
«A<|  ligetmlki!)  as  the  plaintiff  in  the  case  in  qaestien  was, 
ooght  to  be  a:  natural  born  subject ;  for  loealis  ligeahtia  est  li" 
geanlia  infima  et  minima,  et  maximc  incerta.    And  it  is  to  be 
observed,  that  it  is  nec  crrluvi,  tnr  solum,  neither  the  climate  nor 
tlic  soil,  but  ligenntia  and  obtdtttitia   that  make  the  subject 
born  ;  tor  if  enemies  should  come  inlo  the  realm,  and  possess 
town  or  Ibrt,  and  hare  tssoe  there,  that  issne  is  n&  subject  to  th* 
King  of  England,  though  he  he  born  npon  bis  soil,  and  under 
bis  meridian,  for  that  be  was  not  born  under  the  ligeance  of  a 
subject,  nor  under  the  protection  of  the  King.  And  conrerning 
1H.P.  C.59.    this  local  obedience,  a  precedent  was  cited  in  Hilar,  bl)  Eliz. 

when  Stephano  Ferrara  de  Gama,  and  £manuel  Lewis  Tino* 
co*,  two  Pbrtue^ese  bnrni  condng  into  Bnglatid  undisr  Qil«nl 
Elizabeth's  dale  condncf,'8nd  HvHif  here  under  her  ^rbtiMHon, 
[*  6  b.  J  joined  «ith  Doctor  Lopes  iri  ti^asbn  within  *tlns  rettim  against 
WmirjcAty;  and  ill  t!dtfc«se  tiyt^j^inftwttre  resolved  %  thd 
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JudgM.  Firsty  thtt  their  iQdidmeot  ou|;lit  to  begin,  that  they 
inlMded  treaioii  cvwtfra  rfwiiiiaiM  Aema».  ^  emitting  tbM 
words  (naiuraltm  domin*  tmm)  and  ou^ht  to  CMKludecm>* 

tra  (a)  ligeanC  su(c  debitum.     But  if  an  (h)  alien  rrtpmy  come  (a)  3  Inst  11. 
to  ifivade  this  realm,  and  be  taken  in  war,  he  cannot  be  in-  cawl^'ss*'^ 
dieted  oi  treason  (b)  ;  for  the  indictment  caiHiot  conclude  con-  Hob.  271.' 
tra  ligtanC  si/UB  dAbUum^  lor  he  never  was  in  the  protection  Co.  Lit.  \2%  n. 
of  the  Kiii^.  nor  •ver  oved  any  nsMMr  of  Uyceance  onto  him,     ^  'u!^'^* 
bnt  nwdice  and  ernnity,  and  therefore  ho  shall  be  put  to  death  bl^7  IL 
by  mnrtiRl  Inw.    And        it  wns  in  nvnn    15   if.  7.  in  Per-  6Eift593. 
km  A\'ar!)eck'9  case,  who  being  fin  [\\ivu  born  in  Flanderi, 
leij^iied  him^ieif  to  be  one  of  the  son«»  ul' Edward  the  Fourth, 
and  invaded  this  realm  with  ffreat  power,  with  an  intent  tu 
Hke  upon  Will  the  dignity  royal:  hut  heing  taken  in  the  war, 
it  waa  reaolvod  hy  tl^  J ustices,  thai  he  could  not  be  punished 
by  ihe  comraon  law,  but  before  the  Constable  and  Marshal 
(who  had  special  commission  under  the  j^real  peal  to  hear  and 
deteriiiine  the  same  according' to  martial  law)  he  had  sentence 
ts  be  drawn,  hanged,  and  quartered,  which  was  executed  ac- 
Ciidingly.   And  this  appeareth  ia  Ihe  book  of  Orifith  Atlor- 
Be.v-General,  by  an  extract  out  of  Ae  hook  of  Hofaart^  Atlor* 
oey-General  to  King  H.  7. 

4.  Now  are  we  to  speak  of  lefiral  Irgeance,  which  in  o«r  UgewOmk' 
books  ©13.  7  E.  2.  tit.  Avowry  4  3.  fol.  4t^.  13  E.  5. 
(iL  Avowry  1^0,  &c.  is  called  suit  royal,  because  that  the  li- 
fttMe  of  the  subject  is  only  due  uato  the  King.  This  oath 
of  ligeanae  appeareth  in  Britton,  who  wrote  tit  oimio  5  E.  1.  Co.lilLMK 
cap.  md,  (and  is  yet  coiDOionly  in  use  to  thi^  day  in  every  leeft) 
and  ill  o»ir  Iwoks ;  the  eflfect  whereof  is  :  "  Yon  shaH  swear, 
''that  Iroin  this  day  forward,  you  shall  be  true  and  faithful  to 
*^our  Sovereign  lA»rd  iiiox  James  and  his  heirs,  and 
^  (ruth  and  failh  shall  bear  of  life  and  neaiber  and  terrene 
'^^hoaour,  and  }ou  shall  neither  haow  nor  hoar  of  any  iU  or 
^^daooge  intended  onto  hioi  that  von  shall  not  deftad.  8o 
"  lielp  you  Almighty  God."  The  snb^ance  nnd  effect 
bereni  i<,  ns  hath  been  aaid,  due  by  the  law  of  nature,  ex  insii^ 
tuiioac  natures,  as  hereafter  shall  appear  :  the  form  and  addi- 
tk>n  of  (he  oalb  is,  ex  promsiane  hommt.  In  tbi»  oath  of  li- 
leiiMe  fiwe  things  were  observed^  h  Thet  (bv  the  time  it  is  io- 
ihftlils,  and  without  iimii,  from  this  day  forward/*  Secondly, 
two  excellent  qimlities  are  reqtiirrd.  that  K  to  be  "  true  and 
"faithfti!."  3.  To  whom,  "  to  our  Sovfrein^n  Tvord  the  KJnrr  Co*L!lidBbw 
*^and  his  heirs  (and  albeit  Britton  doth  say,  to  the  K.  of  Kng. 
tkat  is  spoken  proper  exoelimliam^  to  design  the  parson,  and  not 
^eeipnelhaligeaBce;fer>Balijest  doth  wet  i4fear  bia>  Ik  r«7al 
gwBMtotte  King^Qiayas  KhH|of8i«laBd^'MidDet  to  hhw  ^ 


f»1  flw.  Regy.  Depardn,  I  Taunt.  98,  thnt    deceased  beings  an  En^lifthman^  cannot  be 
aiaaiuiaufbter  cfMBmitteti  m  China,  by  au   tried  hem  under  a  conmiisaioB  iitsued  in 
aliie  seteiy^  who  h^l  l(«Mea.iN(iBonM»  ei  pmmmaoi      wsIiiIss  St  H.  8.  c  99, 
^r.  andwa5  then  actiaga«^  a  mariner  on         4yi  Gff^,,  %  Ct  114^ 
board  an  JEoslish  nierQlMat-&bi|^t  aad  tho 
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at  Ring  of  Scotland,  or  of  Ireland,  &c«  bat  generally  to  tba 
KlngO  4.  In  what  manner;  "  and  &ith  and  troth  shall  bear, 
&c.  nf  life  and  member,*'  that  is,  until  the  letting  out  of 
the  last  drop  of  our  dearest  heart's  blood.    5.  Where  and  in 
what  places  ought  these  things  to  be  done,  in  all  places  what- 
soever, for,    YOU  shall  neither  know  nor  hear  of  any  ill  or 
damage,  &c.^*  that  you  shall  not  defend,  &e.  so  as  naturstl . 
li^cancc  is  not  circumficribed  within  any  place.    It  is  faolden 
12  H.  7.  18.  I).  That  he  that  is  sworn  in  the  leet,  is  sworn 
to  the  King  tor  his  licfennce,  that  iB,  to  be  true  and  faiUiful 
to  the  King ;  and  if  lie  be  once  sworn  for  bis  ligeance,  he 
shall  not  be  sworn  again  during  his  life.  And  all  letters 
patent  ofdeniaation  be,  that  the  patentee  shall  behave  hiiiks^f 
ianqtum  verus  e(  fideUi  iigeus  domini  Regis,   And  this  oath  of 
ligeance  at  the  torn  and  leet  was  first  instltutf^d  by  Kfn<j  Ar- 
Co.  68  b.        thur  ;  for  so  I  read,  Inter  leges  Sancti  Edwardt  Jiegis  ante  con- 
questum  3 cap,  35.  Et  quod  omnes  principes et  comites,  procereSy 
nuUies,et  Uberikominetdebentjurare^  S^,  in  Folkemole^et  simi^ 
liter  omnes  proeeres  regni,  et  miHtes  et  liberi  hammei  mUverti 
^us  reoni  Brilann'facere  dehent  in  pleno  FoUcmote^fidelUatem 
'dominn      j;*?,  c\^ff.    JIanc  hf^em  inrcnft  Arlhttrit^  qui  q?iondnm 
Co.lai.6A  b.  Jtiit  iricli/tissriinus  Rex  Britonumy  ^-c.  hujus  legis  authoritate  ex- 
178  K  pulit  Arihurus  Rex  Saracenos  et  inimicos  a  regnoy  Sfc  et  hujus 

legis  authoritate  Etheldredus  Rex  uno  et  eodem  die  per  univer* 
sum  rcgmm  Domn  oeddii*    Fide  Lambert  inter  teget  Regis  ' 
Saxon ^cr"      Edwordii  *SfC,  fol,  135  et  136,   By  this  it  appeareth,  when 
Wiikhii)"      and  from  whom  this  le^al  li^^oanrc  had  his  iirst  institution 
p.204.         ^within  this   renlni.     f  igeantta^  in  the  case  in  question,  is 
meant  and  intended  of  the  lirst  kind  of  ligeance,  that  hy  of' 
ligeance  natural,  absolute,  &c.  due  by  nature  and  birth«riffht. 
129  a!'*        B^it    ^  plaintiff*s  fether  be  made  a  denizen,  and  purebsae 
O.Brfdff.  4S6«  lands  in  England  to  him  and  his  heirs,  and  die  seised,  this  land 
shall  never  descend  to  the  plaintiff,  for  that  the  Kina^  by  his 
letters  patent  may  make  a  denizen,  l)iit  cannot  naturaPize  him 
to  all  purposes,  as  an  act  of  Parliament  may  do  ;  neither  can 
letters  patent  make  any  inheritable  in  this  case,  that  by  the 
common  law  cannot  tnnerit.   And  herewith  agreeth  56  H.  (I* 
tit.  Denizen  Br.  9. 

Hoiiw|eistin^     Homage  in  ottr  book  is  two-fold,  that  is  to  say,  Homagium 
fold.  Co.Lit.     Itfrnnn ;  and  that  is  as  much  as  litj^eance,  of  which  Bracton 
Vaugh.279.      speakttli,  1.  2.  c.  35.  f.  79.  Soli  Regi  debeC  sine  dominio  seu 
r*  7  b.  1   servitioy  ^uud  there  is  Homagium feodaUy  which  hath  his  origi- 
Dal  by  tenare.  In  Fits.  Mat.  Brev.        there  is  a  writ  for 
respiting  of  this  later  honuige  (which  is  doe  retione  feodi  sive 
tetntr^B :  sdatis  quod  respectuamus  homagium  nobis  de  terr^  ef 
tencmentis  qua;  tencnter  de  nobis  in  capite  debit*.    But  Ifoma- 
gium  //i;ri/m,  i.  e.  ligeantia^  is  mherent  and  inseparable^  and 
cannot  be  respited. 
vrhm  Bitunl    3.  Now  are  we  come  to  (and  almost  past)  the  consideration 
ligcMoeitdiie.  of  this  circumstance,  where  natural  ligeance  should  be  dues- 
for  by  that  which  hath  been  said,  it  appeareth,  that  ligeance, 
and  faith  and  truth  which  are  her  members  and  parts,  are 
qualities  of  the  iuiud  attd  soul  of  mao^  aud  canooi  be  circum- 
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witbin  the  predicament  of       for  that  were  ia  coif' 

fo\mA  preHicampnts,  nnri  to  sfo  about  to  drive  (an  absurcS 
and  imposfihie  thin^)  the  prediramrnt  of  quality  into  the  pre- 
dicament of  ubi.   Non  respomklur  ad  hanc  qiiwstionem,  tiln  est 
to  say,  Verus  et  Jidelis  subdiius  est  y  sed  ad  hnnc  qucBStionem^ 
ftmHt  est  f  Reeie  ei  aple  refpofidSeftir,  verut  etjidelh  ligcus^  See* 
ut.  But  yet  for  the  greater  illustration  of  the  matter,  the  point 
was  handled  by  i<self,  and  that  ligennrr  of  the  subject  was  of 
a«  «»Tf  ;it  an  t  vtent  and  latitude,  as  tlio  royal  power  and  pro- 
tection of  the  Kiufij,  ft  e  converso.    It  appeareth  by  the  ftat. 
of  11  if.  7.  cap.  1.  and  2  £.  6.  cap.  2.  that  the  subjects  of 
Eni^nd  ere  bound  by  their  ligeanee  to  go  with  the  King, 
&c.  in  hia  wnrs,  as  well  within  the  realm,  &:c.  as  without. 
And  therefore  we  daily  see,  that  uheu  either  Ireland,  or  any 
other  of  his  Majesty's  dominions,  be  infested  with  invasion 
or  insurrection,  the  King  of  Enj^land  sendeth  his  8iji)iec<>  <nit 
of  England,  and  his  subjects  out  of  Scotland,  also  into  Ireland.  . 
for  the  withatanding  or  suppressing  of  the  same,  to  (lie  end 
his  rebels  may  feel  the  awordi  of  either  nation.   And  so  may 
hi(j  subjects  of  Guernsey,  Jorspy,  Isle  of  Man,  &c.  be  com- 
manded to  make  their  swords  ifood  against  cither  rebel  or 
enemy,  as  occasion  shall  be  offered  ;  u  hereas  ji  natural  li- 
geanee of  the  (subjects  of  England  should  be  local,  that  is,  con- 
fined within  the  realm  of  England  or  Scotland,  See,  then  were 
not  they  bound  to  go  out  of  the  continent  of  the  realm  of 
England  or  Scotland,  &c.    And  the  opinion  of  Thirnin^-e  2  Inat  47«  48y 
in  7  fl.  4.  tit.  Protect'  100.  is  thus  to  be  understood,  that  an  -'^a* 
Eno^lisili  subject  is  not  comppllable  to  n:o  out  of  the  rralm 
without  w  ases,  according  tathe  statutes  of  1  E.  3.  c.  7.  18  E.  3, 
e.  8.   18  H.  6.  c.  19,  fte.  7  H.  7.  c.  1.  3  H.  8.  e.  5,  &«. 
In  arm.  25  E.  1.   Bigot  Earl  of  Norfolk  and  Suffolk,  and  «1«^*M» 
Earl  Marshal  of  England,  and  Bohun  Earl  of  tiereford  and 
High  Constable  of  England,  did  exhil^it  a  petition  to  the 
King  in  French  (which  I  have  seen  anciently  record o( i )  on  Marnard*!  F. 
*tbe  behalf  of  the  Commons  of  En«jland,  concerning  ho and  '  /"^o  -i 
in  wlMt  aort  they  were  to  be  employed  in  hie  Majesty's  ware   i-  ^  J 
eat  of  the  realm  of  England  ;  and  the  record  saitli  that,  post 
muftas  et  r  arias  ollercnlioms^  it  was  resolved,  they  Ott£ht  to  2lDit.&28. 
ffo  but  in  Puch  mnnner  and  form  as  after  was  declared  oy  the 
said  s.'atutL's,  which  seem  to  be  but  declnrativc  of  the  common 
law.    And  thit»  doth  plentifully  and  manitestly  appear  in  our 
hooks,  being  truly  and  rightly  understood.  In  S  H.  6.  tit.  co.  ut.  130  b. 
raleetion  2.  one  had  the  benefit  of  a  protection,  for  that  he 
was  sent  into  the  King's  wars  in  comilha  of  the  Protector; 
and  it  appeareth  by  the  record,  and  by  the  chronicles  also, 
that  this  eiiijiloyriR'iU  was  into  France;    the  {greatest  part  Co.Lil.l30b* 
thereof  then  lieing  under  the  King's  actual  obedience,  so  as 
|he  tubjecta  of  England  were  employed  into  Fnince  for  the 
defence  and  safety  thereof:  in  wjiich  eaae  it  was  olieerTedy 
that  seeing  the  Protector,  who  was  Prorex,  went,  the  same 
mas  a<T|ud£?ed  a  vnyns^e  royal,  9>  f  I.  6  fol.  IG.  b.  the  Lord  Tal-        Protect. 5' 
hot  went  with  a  cotnpany  of  Kn^li-hrnen  into  Fitiru-o,  then 
^(e.ii^ing  lot  die  grealt^t  part  under  the  actual  oi^cdieuce  of 
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tbe  Kinf,  who  had  tb6  bMefit  ef  their  protections  allowed 

unto  them.  And  here  were  nb-^erved  the  words  of  the  ^rrit 
in  the  liegister,  fol.  8S.  nbere  it  appeareth,  that  men  Mere 
employed  in  the  King'^  wars  out  ot  the  realm  per  pr<Eceptum 
mnlmm^  and  the  usual  words  of  the  writ  of  protecHon  be  m 
•mK.Pfotoet  uhufmQ  tmtlro,  H .  6.  fol.  4.  a.  it  appeareth,  that  English- 
^\  men  were  pressed  into  Guyienne,  f  44  E.  3.  12  a.  into  Gas-. 

»£.'ftotoct!  5®y«>«  the  Duke  of  Lanca<=;ter,  17  H.  C.  tit.  Prntrction, 

M<  into P  Gascovne  with  the  Earl  ot  Huntino;ton,  steward  ot  Gni- 

nFlts.PratMt.  enne,  11  and  12  H.  4.  7.  into  (a)  Ireland,  and  out  of  this  realm 
(a)  Fitz  Pro-   ^'^^      Duke  of  Gloucester  and  the  Liord  Knolles :  vide 
tect.  24.'co.     19  H.  0.  S5.       And  it  appeareth  in  19  Ed.  2.  tit.  Avowry 

B^Proicct  34         ^  *****  ^^^^  wnforimecmn  set- 

(/)  FitfcPnn  "'-^^^ff^i  fnrcin;n  service,  which  Bracton,  fol.  36.  calleth  regale 
tect.8.  serzilium,-  and  in  Fitz.  N.  B.  28.  that  t!je  King  may  «end 

Br. Protect. 49.  mg,,  serve  him  in  hits  wan?  beyond  the  sea.  But  thus  mucli 
(if  it  be  not  in  so  plain  a  case  too  much)  shall  suffice  for  this 
point  for  the  King's  power,  to  conmand  the  servioe  of  his 
subjects  in  his  wars  ont  of  tha  realm,  whereupon  it  was  con- 
cluded, that  the  li^eance  of  a  natural-born  Kubject  was  not 
local,  and  coniined  only  to  England.  Now  let  us  see  what 
the  law  saith  in  time  of  peace,  concerning  the  King's  protec- 
tion and  power  of  command,  as  well  without  the  realm,  a^ 
within,  that  his  snl^eets  in  all  places  nay  be  protected  froiti 
violence,  and  that  jnatiea  may  eqaally  he  administered  to  atl 

£  •  8  b.  3  ^Jn  the  Register,  fol.  2.5  b.  Rex  universiset  singulis  ndmiraW^ 
castellan*^  custodihus  castrorum,  viilar*^  et  aliorvm  for/ufii'orfnu 
pnepmilis^  victcom  majoribus,  cusiumariis,  cuslodib^  porluum^ 
et  mior*  foeor'  mariiimor^  baUhby  mkustr*^  ei  aliis  JideP  suh^ 
Um  In  transmarinis  quam  m  cismarinit  paHih*  ad  quos,  Src.  sa^ 
lutem.  Scialis,  quod  siucepimus  in  proleciionem  et  deftnsion^ 
no^tranu  nccnon  ad  snlvam  ef  ^rniram  c^artViam  vostram  fV,  ve* 
nitndo  in  rcs^nuni  noslruni  et  polf  shifcm  tioaliam^  iam  per 

'  terrain  quam  ptr  marc  cum  uno  valetto  suo^  ac  res  ac  bona  sua 
muBcmilpte  ad  traetamT  cmm  diieeto  nattra  et  JideU  X».  pro  re* 
iempthme  priumam  ipriut  L.  infira  ttgnum  el  potestatem  nos^ 
tram  pried'  per  sex  menses  morando  el  exinde  ad  propria  rede- 
undo.  Et  idea,  See,  quod  ipsum  fV,  cum  raletlo,  rebus  et  honi^ 
suis  prced''  venitndo  in  rcgn  ct  potestaV  nostram  prtrd'  iam  per 
terr  quam  per  mure  ibid'  uL  pra^dHcC  est  ex  causa  aided  id  a  mo- 
f«iNji»,  H  txutde  ad  propria  redemidOf  mamdeneaiis^  pi  ougatis, 
tt  drfendaiii  /  mn-nf^bmsteSf  ^c.  seu  gravamen,   Et  ii  quid  eit 

forisfaclum,  Src.  reforwmn  facialis.  In  cujus,  Sr€.  per  tejT 
menses  duratur\  T,  ^r.  In  whrch  writ  three  things  are 
to  be  observed.  I.  That  the  King  hnth  frdtm  tl  fidetes  in  partib* 
transmarinis.  2.  That  be  hath  protection  in  pariib^  iransma- 
rhds,  3,  That  bo  hath  potertatem- in  partUigs  tfommminit^ 
In  the  Register  fo/  S6.  jRitX  mivertis  el  wistgmHt  admiraHig^ 
autdlaniSf  eustadthn^slrorum,  villarumj  el  aliorum  forlaliti^ 
mm  prtrpositis,  viceeom*  majoribusj  cmtumari?^,  custodib^  por- 
tuumy  et  alior'  locor^  mnritimorum  ballitis,  mimstris,  ct  u/tii 

fidelibtts  suiSf  tarn  in  iransmminis  qwmi  in  cismarirris  part  thus 
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ad  quon,  <^  r.  sahilem,    Sciatis  quod  suscepimu^  in  proteciionnn 
et  defensionem  nostram^  nrcnnn  in  sidhum  et  securum  conductum 
nostr*  I,  valeUum  P»  el  L,.  Burgaisium  de  L,^ons  obsidum  not' 
tformn^  qui  de  HepUid  no$trd  ad  partes  transmarinas  profecturus 
etU  pro  fitantia  magistrontm  aud^um  pr^edieC  oblinenda  vel  ife- 
Jerendoy  eundo  ad  paries  pracdieUts  ibidem  nwrando^  et  exinde  itt 
ArfjrP  rcdcttndo.    Ft  idea  vobh  mandamus,  quodeidem  I.  eundo 
od  partes  prcriP  ibidem  ruorando^  et  exinde  in  Angf  redeundo, 
ut  preed  est,  in  persona^  bonis^  aut  rebus  suis^  non  inferatis^  sets 
auantum  in  vobi  sesi  ab  aliis  inferri  penmtUitis  ii^uriamt 
tetUam^  Sgc.  aut  gravamen*  Sea  eum  potim  iohum  et  securum 
eossductumt  cum  per  loca  passus,  sen  distrietus  veslros  transierit^ 
et  super  hoc  requisiti  furritis^  suis  sumptibra^  habere  facuUis* 
El  si  quid  eis  fori^fdclinn  fncrit,  SfC.  rejornun  i  facialis.  Ja 
ctyus^  S{C,  per  Ires  ami  duraC  T.  SfC,    And  certainly  this  was, 
when  Lyons  in  France  (bordering  upon  Burgundy^  ao  ancient 
frieiui  to  England),  was  oQdar  tw  actual  obed^enee  of  Kin^ 
Henry  VI.  For  the  King  commanded fideUbus  smt^  bis  faithrui 
magistriifps  thorr,  *thnt  it'any  injury  were  there  done,  itshould    j|  *9a*  J 
be  by  tlietu  feroimcd  and  redre«5sed,  and  tlwit  they  should  pro- 
tect the  party  in  his  person  and  poods  in  peace.    Id  the  Re- 
gister, fol.  *^o,  two  other  writs :  Rex  omnibus  seneschallisj  ma^ 
JoribusjJuraiiSf  paribus  praspositis^  baUveis  et  fidetibus  suis  in 
ducatu  Aquitanice  ad  quosy  SfC.  sdutem.    Quia  dilecti  nobis  T, 
et  A.  rives  cititaC  liurdegaV  coram  nobis  in  CanceUar''  nosC 
Afi^l^  (t  Aquiton^  Jura  sua  proscqtterdesy  et  metuente'^  e.r  rcrr- 
simHihus:  conjtcluris  per  quosdam  sibi  eomminantcs  iuju  in  cor- 
pore  quam  in  rebus  suis,  sibi  posse  grave  damnum  injcrri,  sup*  • 
piicaverunt  nobis  sibi  de  protectume  regia  prooidere :  nos 
lenies  dictos  T.  e<  A.  ab  oppressiombus  iiukbitis  prasseroare, 
suscepimus  ipsos  T.  el  A.  res  ac  Justus  possessiones  et  botussuM 
qucecunque  in  protectionem  et  salvam  gardiam  nostram  specid' 
km.     Et  vr>bis  et  cuilibet  Tcstrum  injunv^iinus  d  mandamus^ 
quod  ipsos  T.  el  A.  Jiirniiias,  rts  ac  bona  sua  quwcuiK^ue  a  via- 
lentiis  et  gravaminibus  indebitis  defendalis,  et  ipsos  injustis  po9»  ' 
se$fionibus  suis  maauteneatis*  El  si  quid  in  praijudicium  h^w 
prolectionis  et  sahce  gardice  nosC  attentatum  inveneritis,  ad 
stalu)n  debilum  rrducatis,    Et  ne  qui^  se  posmit  per  is^nornnlinm 
ejccu<>are  prccscntem  proterfionrrti  f  t  salvam  gardiaui  nostrnm 
Jaciatis  in  lucis  de  qmbus  rt(£UisUiJutriiis  infra  district*  vestruni 
pttb^  inHmari^  inkibenie$  omnibus  et  sinfuiis  subpmmsgro' 
vihuSf  ne  dictis  A»  et  T*  sen  famuUs  suis  tn  ^ersonh  seu  rebus 
Muis^  if^riom  moUslium^  damnum  aliquod  Uffermit  seu  graosh 
men  :  eipenocellas  nostras  in  tocis  el  bonis  ipsoriim  T.  et  A.  in 
sff^num  protecMonis  et  saV  gard'  memorat\  rum  super  hoe  eo- 
quinli  fucriUsy  apponatis.    In  cujus,  SfC,  dai'  in  palatio  nostro 
WeUm^  sub  magni  sigilli  testimonio,  sexto  die  Augusti  anno 
4dk  £'    — Rex  unioersis  et  singulis  seneschallisy  consiabulai^ 
castellattiSy^prtcposiCy  minist\  et  omnib*  ballivis  et  Jidelibus  smsM 
in  dominio  nostro  AquUan''  eonsfifuds  ad  quos,  S^r.  scifut*,  Fb- 
Unt^s  G,  et  IL  uxor  ejus  favore  prosequi  gratiose,  ipsos  G,  et  R, 
homines-  et  familias  suas  ac  Justus  possessioneSy  et  bona  sua  quiC' 
cu^qi^^  suscepimus  in  protectionem  ct  defemionem  noUram^ 


Digitizeu  by  <jOOgIe 


I 


16  Calvin**  Cask.        Part  VII.— 9  a.— 9  b. 

fir^jioii  Iff  saham  gat^am  noftram  tpeeialem.  Et  iieo  vchU 
et  euUihei  vetirum  injun^hnui  et  mandamus^  »qvod  iptot  G,  et 

i?.  eorum  homines^  familias  sitas^  or  Jjislns  pmasfssiones  H  bona 
sua  qufecunque  manuteneatis^  protegaiis,  et  defendath  :  nnn  m- 
ferentes  eis  seu  quantum  in  robin  est  ah  aliis  infrrri  prnnittejitesj 
iryuriami  nwlestiam^  damnum j  violentiam,  impedimentum  ali- 
pnd  teu  gravamen.  Et  H  quid  eit  ,fbris/act\  injuriatum  vel 
contra  eot  Indebite  attentat um  fuerit^  ii  eis  tine  dUatione  eorrigif 
et  ad  statum  debitum  redact  faeiatii,  prout  ad  vos  et  quendibei 
Tcstrum  novrrilis  pertinere :  penocellas  super  domibus  suis  in 
signum  pvirscvtis  snhtr  f!:ardi(t  nostra'  (prout  vwris  erit)  fh" 
£*9b.J  cientes.  In  cuju*^  6;c,  per  unum  annum  duratur\  1\  Sfc.  *By 
all  wbieb  it  is  manifest,  that  the  protectbn  and  f^vernnent 
of  the  King  is  f^eneral  over  all  bis  dominions 'and  kinedons,  as 
well  in  time  of  peace  by  justice}  as  in  time  of  war  by  the  swordy 
and  that  all  be  at  his  command,  nnd  under  his  obedience. 
Now  seeing  power  and  protection  draweth  lig^eance,  it  fol- 
loweth,  that  seeing  the  King^s  power,  command,  and  protec- 
tion extendeth  out  of  ^England,  that  ligeance  cannot  be  local, 
or  confined  within  tbe'bounds  thereof.  He  that  is  abjured  the 
Ct«kjU9.  ¥ealro,  Qui  ahjurat  regnum  amittit  regnum,  sed  non  regem^^ 
amittit  patrinm^  sed  von  pntrem  patritB :  for  notwithstanding 
the  abjuration,  he  oweth  the  King^  his  lipeanco,  and  he  re- 
maineth  within  the  King's  protection;  for  the  king  may  par- 
don and  restore  him  to  his  country  again.  So  seeing  that 
ligeance  is  a  quality  of  the  mind,  and  not  confined  within  any 
place  ;  it  followeth,  that  the  plea  that  doth  confine  the  ligeance 
of  the  plaintiff  to  the  kingdom  of  Scotland,  infra  Ugeantmm 
regis  regni  sui  Scotite,  et  extra  ligeanliam  regis  regni  sui 
Anglitr,  whereby  the  defendants  do  make  one  local  ligeance 
•  for  the  natural  subjects  of  £ngland,  and  another  local  ligeance 

Ibr  the  natural  sulgects  of  Scotland,  is  utterly  insuflicient,  and 
against  the  nature  and  quality  of  natural  ligeance,  as  often  it 
CoMedike's     hath  been  said.    And  Coke,  Chief  Justice  of  the  Court  of 
Common  Pleas,  cited  a  ruled  case  out  of  Hingham's  reports, 
Hinghom.        tempore  E.  1.  which  in  his  argument  he  shewed  in  tJourt  writ- 
Ellesmere'i      ten  in  parchment,  in  an  ancient  hand  of  that  time.  Constance 
l^stuti  91,    de  N.  Drought  a  writ  of  Ayel  against  Roger  de  Cobledike  and 
others,  named  in  the  writ,  and  counted  that  from  the  sfeisin  of 
Roger  her  grandfather  it  descended  to  Gilbert  his  son,  and 
from  Gilbert  to  Constance,  as  daughter  and  heir.  Sutton 
dity  Sir,  f  /  ne  doit  este  responde,  pur  ceo  que  el  est  Francois 
et  nient  de  la  ligeance  ni  a  la  foy  Denglitterrc^  el  demand  judge- 
ment  si  el  doit  action  aver :  that  is^  she  is  not  to  be  answered, 
for  that  she  is  a  French  woman,  and  not  of  the  ligeance,  nor 
ofthelhith  of  England,  and  demanded  judgment,  if  she  this 
action  ought  to  have.    Bercford  (then  Chief  Justice  of  the 
Court  of  Common  Pleas)  by  the  rule  of  the  Court  disalloweth 
the  plea,  for  that  it  was  too  short,  in  that  it  referred  ligeance 
and  faith  to  England^  and  not  to  the  King :  And  thereupon 
Sutton  saitb  as  Iblloweth  :  Sfr,  now  voilomut  aterre  que  d  ne 
«fl  my  de  ta  ligeance  DefurUtterre^  neala  Joy  le  Roy  et' demand 
jugemenifttitvoutagankt  queeldoU  ette  reeponde,  mom  dfi^ 
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nmusassrli  :  that  is,  Sir,  we  will  tiver,  that  f)he  is  no!  of  the  Nots. 
Iterance  of  Rngland,  nor  of  ihr  faith  of  the  Kin»,  and  deman  i         tn  t 
jti(ii;mont,  <fcc. ;  •whicli  latter  w^rds  of  (he  plea  (nor  of  the    L  ^'J 
faith  of  the  King)  referred  tuilb  to  the  King  indefinitely  and 
gunerally,  and  restrained  not  the  same  to  England,  and  there-- 
upon  the  plea  was  allowed  fbr  good,  according  to  the  rule  of 
the  Court:  for  the  book  saitn,  that  afterward  the  plaintiff* 
desired  lonve  to  depart  from  her  writ.    The  rule  of  thnt  cn^e 
of  Cobledike,  did  (n^  Coke,  Chief  Justice,  snid)  over-rule  this 
case  of  Calvin,  in  the  very  point  now  in  question  ;  for  that  (he 
plea  in  this  case  doth  not  refer  faith  or  liseance  to  the  King  in* 
definitely  and  f^ene rally,  but  liniiletb  and  reetraineth  faith  and 
liceance  to  the  kingdom :  Extra  ligeantiam  Reikis  return  sui 
An^fiaSj  out  of  (he  lij^oance  of  the  Kinn;^  of  hi<  kingdom  of 
England  ;    which  afffTvvnrds  the  Lord  Cluiucellor  ;ind  the 
Chief  Justice  of  the  ivin<;'s  Bench,  having  copies  of  the  said 
ancient  report,  affirmed  in  their  arguments.    So  as  this  point 
wts  thus  concluded.  Quod  ligeaniia  mturaiis  mUu  clauHris 
corrcelur,  nuUis  metis  reframalur,  nuUis  finibus  premiiw* 

4  and  5.  By  that  which  Ijalh  been  'said,  it  appeareth,  (hat  To  whom  nnA 
this  ligeanre       due  only  to  the  Kinoft    so  as   therein  (he  bow Ugeaiwe to 
question  is  not  now,  nn,  ^fd  (juomodo  debdur.    It  is  (rue,  that 
the  Kin^  hath  two  cu|>ucilies  in  him  :  one  a  natural  body,  being 
descended  of  the  blood  royal  of  the  realm ;  and  this  body  is  rif 
(he  crea(ion  of  Almigh(y  God,   and  is   subject  to  death, 
iiifirmi(y,  and  such  like;  the  other  is  a  ||  politic  body  orcapa-  j {^Jt "gj b^*^ J* 
ciiy.  so  called,  because  it  is  framed  by  the  policy  of  man  (and        *  ' 
in  21  E.  4.  39.  b.  is  called  n  nnsticall   body;)  and  in  tlii>t 
capacity  (he  Kin^  is  enteemed  to  be  immortal,  invisible,  not 
select  to  death,  infirmity,  infancy,  {a)  nonage,  &c.  Pi.  Com.  in  f«)  PotiM  IS. 
(he  case  of  the  Lord  Barkley,  2^"^.  and  in  the  case  of  the  Duchy  ^  ^^^J^jJ?^ 
S13. 6  E.  3.  ^1.  and  26  Ass.  pi.  54.  Now,  seeing  the  King  hath  rioVd.  213  a. 
but  one  person,  and  several  capacities,  and  one  politic  capa-  221  n. 
city  for  the  realm  of  B^ngland,  and  another  for  the  realm  of -^l^j^-^^j^"^ 
Scotland,  it  is  necessary  to  be  considered,  to  which  capacity  jf^Q^  15.  lir. 
ligeaoeo  It  due.  And  it  was  resolved,  that  It  was  due  to  th«  Agsd*. 
natural  person  of  the  Ring  (which  ia  ever  accompanied  with 
the  politic  capacity,  and  the  politic  capacity  as  it  were  appro- 
priated to  (he  nntural  capacity),  and  it  is  not  due  to  the  politic 
capacity  only,  that  is,  to  his  crown  or  kingdom  distinct  (rom  hi«» 
natural  capacity,  and  that  for  divers  reasons.    First,  every 
rabject  (as  it  hath  been  afBrmed  by  those  that  argued  8gain«it 
the  plaintiff)  is  presumed  by  law  to'  be  sworn  to  the  King, 
which  is  to  his  natural  person,  and  likewise  the  King  is  gworn 
to  bis  subjects,  (as  it  appearettr  in  Bracton,  lib.  3.  l/e  Actioni- 
hys^  cap.  9.  fol.  107.)  which  oath  he  taketli  in  his  natural 
'person  :  for  the  politic  capacity  is  invisible  and  immortal  ;    [*  i 
nay,  the  politic  body  hath  no  soul,  for  it  is  framed  by  the  po* 
llcf  of  -man*   2.  In  all  indictthents  of  treason,  when  any  do 
intend  or  compass  mor/f //I  et  destructianem  tfomtmi2rgf>  (which 
mw^X  reed=?  b<»  fjndfT^tood  of  his  natiira!  body,  for  liis  politic 
body  IS  in)mortalj  and  not  subject  to  cieath,j  the  iadictment. 
TOL.  IV.  0 
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(a)  Antet  6.  coiicludeth,  contra  (a)  Ugeantia: $U{B,debitum  ;  ergo^  the  ]i{[;eance 

•jjl-SlMt-  n.  i(,  due  to  the  natural  body.  VideFit.  Jtntice  of  Pence  53.  and 
wt:, PI.  Com.  384.  iu  the  Earl  of  Leicestf  r"s  case.   3.  It  is  true, 

Cawly  185.  that  the  Kitig  in  getiere  dieth  not ;  but,  no  question,  m  individuo 

Co.i.it.iS9A.  be  dietb:  as  for  eiample,  H.8.E.6.  &c.  and  Queea  Elis. 

died,  otherwise  you  sboald  have  many  Kings  at  once.    In  2 

(i^  This  CMC  i«  and  3  Ph.  and  Mar.  Dyer  128.(6)  one  Constable  dispersed 

JtlXeJ  uru  ^'^^^^  written, 

in  the  Abridg-  that  King  E;  was  olive,  and  in  France,  &c. ;  and  in  Cole- 
mentofDy.  fb.  man-Street  in  L*uiidoii,  he  pointed  to  a  young  man,  and  said, 
Abridgi^!'  that  he  was  King  Edward  the  Sixth.  And  this  being  spoken 
p.  1062.  ioM.  de  individuo  (and  accompanied  u  ith  other  circumstances)  was 
Sprcd's  chron.  resolved  to  be  high  treason;  for  (he  which  Constable  was  at- 
num'ioo ^  tainted  and  executed.  4.  A  (c)  body  politic  (bein^  invisible) 
7e)  10  Co.  33  b.  cap  as  a  body  politic  neither  make  or  take  homat^e  :  P'ide  33 
Co.  Lit.  66  b.  H.  8.  tit.  Fealty,  Brook  la.  5.  Jn  fde,  in  faith  or  ligeanc© 
4  Co.  11  a.      nothing  ought  to  be  feigned,  bat  ought  to  be  ear  fidenon JScia. 

6.  The  King  holdeth  the  kingdom  of  England  by  birtb-rigbt 
inberent,  by  descent  from  the  blood  royal,  whereupon  8uccm« 
sion  doth  attend;  and  therefore  it  is  usually  said,  to  the  King, 
his  heirs,  and  successors,  wherein  heirs  is  first  named,  and  suc- 
cessors is  attendant  upon  heirs.  And  yet  in  our  ancient  books 
succession  and  snccessor  are  taken  for  beredilance  and  heirs. 
Bract,  lib.  S.  de  acqmrmuh  rcrwn  dominh,  c.  S9.  Et  teiend^ 
e$i  qu&d  heertdiUtt  est  succeino  in  umversum  jus  quod  defltnetuf 
ttntecf^sorhahuit^excatisdquacunqueacquisitinjnsrehiirressioni^^ 
et  alibi  nffinitatis  jure  nulla  succrssio  penmliilur.  But  tlic  titli; 
is  by  debcent  ;  by  Queen  Elizabeth's  dealh  the  crown  and 
kingdom  of  England  descended  to  his  Majesty,  and  he  was 
fully  and  absolutely  thereby  King,  without  any  essential  cere- 
mony or  act  to  be  done  ex  past  fidas  tor  coronation  is  but  a 
royal  ornament  and  solemnization  of  the  royal  descent,  but  no 
part  ot  the  title.  In  the  first  year  of  his  Majesty''^  reif^n,  be- 
(</)  a  iMt.  7.  fore  his  Majesty's  coronation,  Watson  (rf)  and  Clerke,  Semi- 
nary Priests,  and  others,  were  of  opinion,  that  his  Majesty 
was  no  complete  and  absolute  King  before  bis  coronation, 
but  that  coronation  did  add  a  confirmation  and  perfection  to 
the  descent ;  nnd  therefore  (observe  their  damnable  and 
il  a. j  damned  consequent)  that  they  by  ♦strength  and  power  might 
before  ins  coronation  take  him  and  his  roviil  is^ue  into  their 
possession,  keep  him  prisoner  in  the  Tower,  reuiovc  such 
counsellors  anil  great  officers  as  pleased  them,  and  constitute 
others  in  their  places,  &c.  And  that  these  and  other  (acts)  of 
like  nature  could  not  be  treason  against  his  Majesty,  before  ho 
were  a  crowned  King.  But  it  was  clearly  resolved  by  all  tho 
Judges  of  Eng^land,  that  p^e^ell^ly  by  the  descent  his  Majeflty 
was  completely  and  absolutely  King,  without  any  e&:^eniiul  ce- 
(«)  3  iiMi. remony  or  act  to  be  done  ex  pott  facto,  and  that  (e)  coronation 
was  but  a  royal  ornament,  and  outward  solemnization  of  the 
descent.  And  this  appeareth  evidently  by-  infinite  precedents 
and  l»ook  cases,  as  (taking  one  example  in  a  case  so  clear  for  . 
all)  King  iieury  VI..  was  not  crowned  until  6ie  8th  year  of 
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his  rei?rn,  and  yot  divers  men  before  his  coronaiion  were  at- 
tainted ot  treason,  of  felony,  &c.  onH  he  was  as  absolute  and 
complete  a  King,  both  for  matters  of  judicature,  as  for  grants, 
fte.  before  his  corooatioii,  as  be  was  after,  as  it  appeereth  in 
the  Reports  of  1,  S,  3,  4,  5,  6,  and  7  years  of  the  name  Kin^. 
And  the  like  might  be  prodaced  for  many  other  Kins^s  of  this 
realm,  which  for  brevity  in  a  case  so  clear  I  omit.    But  which 
it  manifestly  appearcth,  that  by  the  laws  of  England  there  can 
be  no  t  inter  regnum  within  the  same.    If  the  King  be  seised  tQ  If  net  so 
ofland  by  a  defSisible  title,  and  dieth  seised,  this  descent  aball  ^'^'^'r^f"  ^- 
toll  the  entry  of  him  tbat  right  hath,  as  it  appearetb  by  9  (a)  uidTwls^ 
E.  4.  51.    Bat  if  the  next  King  had  it  by  succession,  that  sncc.^um?' 
ibotild  take  awny  no  entry,  as  it  appeareth  by  Littleton,  ft>I.  ^g\^^Q^^^^ 
f)7.   If  a  disseisor  of  an  infant  convey  the  land  to  the  King         ***  * 
who  dieth  seised,  this  descent  taketh  away  the  entry  of  thein- 
£iBt,  as  it  is  said  in  34  H.  6.  fol.  34.  (b)  45.  lib.  Ass.  pi.  6.  (f)  lOCo.  Xb. 
Plow.  Com.  234.  where  the  case  was ;  K.  H.  3.  gare  a  manor  b^'plowd 
,to  bis  brother  the  Earl  of  Cornwall  in  tail  (at  what  time  234  a.' 553  b.' 
♦lie  «:ame  was  a  fce-simpic  conditionnl)  K.  H.  3.  died,  the  Earl  Fitr.  Gaminijr 
before  the  statute  of  Dnnis  conditfonar  (having  no  issue)  by 
deed  exchanged  the  manor  with  warranty  for  other  lands  in  lihBr!THii34. 
fee,  and  died  without  issue,  and  the'warrataty  lind  assets  de-  Br.P1wrog.52! 
tceaded  upon  his  nephew  King  Edward  f .;  and  it  was  adjudged,  J^'^i,^'^'^^'' 
that  this  warranty  and  ass^ets,  which  descended  upon  the  na-  otanotysi* 
t'lral  prr?on  of  the  King",  barred  him  of  the  possibility  of  re-  'J  Co.  132  b. 
verier.     In  the  reign  of  Ed.  12.  the  Spencers,  the  father  and  IH.P.C.67. 
the  son,  to  cover  the  treason  hatched  in  their  hearts,  invented 
this  dainnable  and  damned  opinion,  that  homage  and  oath  of 
lil^aiice  was  more  by  reason  of  the  King's  crown  (that  is,  of 
Ms  politic  capacity)  than  by  reason  of  the  person  of  the  *Kiag,   [•  U  b.J 
upon  which  opinion  thry  infcrrrr!  execrable  and  detestable 
con-cqnences  :    1.  If  the  Kin^  do  not  demean  liim«?elf  by  rea- 
son in  the  right  of  bis  crown,  bis  licn^es  be  bound  by  oath  to  re- 
aiove  the  King.  9.  Seeingthatthe  King  could  not  be  reformed  b^ 
rait  of  law  that  ought  to  be  done  "by  the  sword.   3.  That  his  Pr^n's  so^c- 
liei^cs  be  bound  tO  govern  in  aid  of  him,  and  in  default  of  him.  J»|jfikm 
All  which  w  ere  condemned  by  two  Parliament^,  one  in  the  reign  Pnrt  ptt.*^43.  ' 
of  Kd.  '-J.  called  Kxiiium  Jluf^rmis  le  Spencer,  nnd  the  othnr  Cro.Arg. 
in  Ann  1.  Ed.  3.  c.  I.  Bracton,  lib  2.  de  acqwrtudo  rennit.  da- 
winiOf  c.  24.  f.  55,  saith  thus,  £st  enini  corona  Regis  facer t 
fiitiUiam  et  judiif,  ei  ienere  pacem^  et  sou  quUmt  corona  eon- 
sht<  re  nan  potett  nec  ienere  ;  hx^mmodi  autemjttra  sive  juris- 
tHctUmcs  ad  personas  vel  tenementa  transferri  non  foientid,  nec 
n  prir'ftffi  ffersoHfi  possideriy  nec  usus  nec  executto  juriSy  nisi  hoc 
dtUum  full  eidcsuper,  sicut  jurisdictio  delcsrata  delegari  non  po^ 
ierit  guhi  ordinaria  rcmaneat  cum  ipso  Rege.Et  lib,  3.  De  Ac- 
Hambus,  cap.  9.  fol  IO7.    Separate  autem  debet  Rex,  turn  sit 
Deivicarins  iVt  terrdfjus  ab  infimdytequam  ab  im'quo,  ut  omnes 
sihi  subjecH  honeste  vivant,  et  quod  nullns  alinrn  lecdat,  et 
fpto'l  unintique  quod  suum  fur  n't  rcvtd  cmitrihnfinve  reddnft/r. 
In  re-pcct  whereof  one  saitli.  lliat  corona  e.st  quasi  tor  oniau.t, 
cujua-ornnmenta  sunt  misvrivordia  ef  Justicia.    And  therefore 
a  King*8  crown  is  an  bii^roglyphic  of  the  laws,  where  justice, 
&c.  is  administered;  for  so  saith  P.  Val/1.  41;  p.  400. 
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C&ronam  dicimus  legis  judicium  este,  propierea  quod  certis  est 
HvruHs  complicata,  quibusvita  nnsfra  l  ehiti  rdigata  coerceiur. 
Therefore  if  yow  take  that  which  is  '-I'n^nifipd  by  the  crown, 
that  is,  to  do  justice  and  judj^ment|  Lu  uiaintuiu  the  peace  of 
the  land,  &c.  to  separate  right  from  wrong,  and  the  good  from 
the  ill :  that  is  to  be  understood  of  that  capacity  of  the  King, 
that  in  rei  veritate  bath  capacity,  and  is  adorned  and  endued 
with  endowments  as  well  of  the  soul  as  of  the  hody,  and 
thereby  able  to  do  justice  and  judgment  accordin*;  to  risfht 
and  equity,  and  to  maintain  the  peace,  &c.  and  to  find  out 
and  discern  the  troth,  and  not  of  the  ioTisible  and  immortal 
capacity  that  hath  no  such  endowments  ;  (or  of  itself  it  hath 
neither  soul  nor  body.   And  where  divers  books  and  acts  of 
Parliament  ppeak  of  the  ligeance  of  England,  as  31  E.  3.  tit. 
Co^ina^e  5.  42  Ed.  3.  2.    13  E.  3.  tit.  Brief  677.    25  Ed.  3. 
Aiat,  de  uatis  ultra  mare.  All  these  and  other  speaking  briefly 
Ul)  3  Keb.  20.      ^  volgar  ipanner<for<a)  loqttendum  uivulgus)  and  not  plead- 
Cart.  120.  2*  ing  (for  senUendum  ut  doeii)  are  to  be  understood  of  the 
Het'  ioi''^^4^  ligeance  due  by  the  people  of  England  to  the  King ;  (or  no  man 
C*).  4')  b         w'l^  affirm,  tijat  Eng^lnnd  itself,  tfikiii^  it  for  the  continent 
£  *  12  a.3  thereof,  doth  owe  any  ^ligeance  or  faith,  or  that  any  faith  or 
ligeance  should  be  due  to  it :  but  it  manifestly  appeareth, 
that  the  ligeance  or  faith  of  the  subject  is  proprium  quarto 
mudo  \o  the  King,  ootjn  ioU  €t  semper.   And  oftentimes  in  the 
reports  of  our  book  cases,  and  in  acts  of  parliament  also,  the 
crown  or  kin;[;dom  is  taken  for  the  Kinjj  himself,  as  in  f  Fitzh. 
Natur.  Brev.  fol.  5.    Teiiiiic      rnpite  is  a  tenure  of  the 
crown,  and  is  a  seignory  in  gross,  that  is  of  the  person  (c)  of 
the  King  :  and  fto  hSO  H.8.  Dyer  fol.  44, 45.  a  tenure  in  chief, 
us  of  the  crown,  is  merely  the  tenure  of  the  person  of  the  King 
and  therewith  agreetb  26        tit.  Tenure  65.  Br.  Theatatote 
of  4  H.  5.  Clip.  Jtlfimo  gave  Priors  alien'^,  uhich  ^v^re  con- 
ventual to  (he  Kinii;  and  his  heirs,  by  which  gift  eaith  34  11. 
6.34.  the  suine  were  annexed  to  the  crown.    And  in  the 
said  act  of  25  Ed.  3.  whereas  it  is  said  in  the  beginning, 
within  the  ligeance  of  England,  it  is  twice  afterwards  said  in 
the  said  act  within  the  ligeance  of  tlie  King,  and  yet  all  one  li- 
geance due  to  the  King-.    So  in  42  Ed.  '^.  fol.  2.  whpre  it  is 
first  said,  the  ligeance  of  England,  it  is  afterward.^  in  the  same 
case  called  the  ligeance  of  the  King;  wherein  though  they 
used  several  manner  and  phrases  of  speech,  yet  they  intendt  d 
one  and  the  same  ligeance.  So  in  our  usual  commission  of  as- 
sise, of  gaol  delivery,  of  oyer  and  terminer,  of  the  peace, 
power  h  j^ivcn  to  rxecnte  justice,  xermn/mn  legem  et  cnusuetu- 
dinem  regiii  nostri  Anglitc ;  yrid  )pt  T.ittlelon,  lib.  2.  in  his 
chapter  of  Villenage,  foi.  4J.  in  dtsabiing  of  a  man  (h^t  at- 
tainted in  a  praemunire  saith,  thai  tiie  beme  is  the  King's  law  ; 
and  so  doth  the  Register  in  the  writ  of  Adjuraregia  style  the 


t  i.  r.  of  the 
po'itic  c«p«d- 

»7' 


Wlwrefore  the 

liifBt  of         balb  Af 


reasons  and  causes  wherefore  by  the  policy  of  the  law 
tiie  King  is  a  body  politic,  are  three,  VIZ.  1.  coiaa  nuyeskUiSf 

tir  cupacity.  I  H.  7.  5. 


(c)  V  id.  iiar^Tc't  note  1.  Co.  JLit  77  a. 
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9.  cama  necensitatis^  and  3.  causa  uiilitati^.    First,  mum  ma* 
jfftnfjsj  the  Kinw  cannot  f^ive  or  tako  hut  by  matter  of  record 
tor  the  dignity  of  his  person.    Secondly,  causa  necessitatis,  as 
to  avoid  ihe(a)  attainder  of  him  that  hath  right  to  the  crown,  («)Co,  Lit.  18 
m  it  appeareth  in  1  H.  7. 4.  lent  in  tbB  interim  there  should  be  jj^^^^* 
an  (6)  interregnum^  whidi  the  law  will  not  suffer.    Also  by  fuz!  Pari*.  2 
force  of  this  politic  capacity,  though  the  (r)  Ktnc^  bo  within  Br.  Pari. 37. 
a§e,  yet  may  he  make  leases  and  other  grants,  (d)  and  the  2?8  b!''°*'^ 
ftame  Hhall  bind  him  ;  otherwise  his  revenue  should  decay,  and  "(t)  I  W,&.  M, 
the  King  should  not  be  able  to  reward  service,  Sec,    Lastly,  cap.  4.  Mwt.  10. 
amta  uHUttiHs^  u  when  laodaand  poMeasioni  dedeendfrom  [^  5 '^^27" a. 
h'w  collateral  ancestors,  being  subjects,  as  from  the  Earl  *of       12  b.  1 
March,  &c.  to  the  King,  now  is  the  King  seised  of  the  same  1  roII.  72g/ 
in  Jure  coronas,  in  his  politic  capacity;  for  which  ranse  the  EJ^^.^^^A. 
panic  shall  go  with  the  crown;  and  therefore,  albeit  Queen  |,  S'^'^J^'sX^* 
Elizabeth  was  of  the  half  blood  to  Queen  Mary,  yet  she  in  her  Fiu.Eafaut  is. 
body  politic  enjoyed  all  those  fee-simple  lands,  as  by  the  law  Bir.  Aire  14.  s 
she  ought,  and  no  collateral  cousin  of  the  whole  blood  to  co  ]Lu  i5b. 
Queen  Mary  ought  to  have  the  same.  And  these  are  the  causes  scc  Trehy's 
V.  hrrrfore  hv  the  policy  of  the  law  the  King  is  made  a  body  Argumeotin 
poiiiic  :  80  119  for  these  special  purposes  the  law  makes  him  a 
body  politic,  immortal  and  invisible,  whereuuto  our  liegaace 
cannot  appertain.   But  to  conclude  this  point,  our  liegance 
is  to  our  nalnrsl  liege  Sovereign,  descended  of  the  blood  royal 
of  the  Kingi)  of  (his  realm.  And  thus  much  of  this  general 
part£)c //ijrrt?//?Vf. 

Now  followeth  the  second  pnrt,  de  Ifgibus^  wherein  these  ^/^^^ 
parts  wer«  considered  :  first,  that  the  ligeance  or  faith  of  the  n^^'J^  *** 
subject  i.«  due  unto  the  King  by  the  law  of  nature:  secondly, 
that  the  law  of  nature  is  part  of  the  law  of  Encland :  thirdly, 
that  the  law  of  nature  was  before  any  judicial  or  muniScipal 
law:  fourthly,  that  the  h\w  of  nature  is  immutable. 

The  law  of  nature  is  that  which  God  at  the  time  of  creation  Th«  law  of 
of  the  nature  of  mnn  infused  into  his  heart,  for  his  preserva-  wing'sMax.  I. 
tion  and  direction  ;  and  this  is  kx  cetema,  the  moral  law,  called  Co.  Lit.  11  b. ' 
also  the  law  of  nature.  And  by  this  law,  written  with  the  9Mt*Mb* 
finger  of  God  in  the  heart  of  man,  wera  the  people  of  God  a 
lonr:^  time  governed,  before  the  law  wns  written  by  Moses,  who 
was  the  first  reporter  or  writer  of  law  in  the  world.  The 
Apostle  in  the  !St  coiid  Chapter  to  the  Roman.s  suith,CWi  enim 
genies  <jU(B  legem  non  habtnL  naiuraliter  ea  quce  le^issuntfaciuni^ 
And  this  is  within  the  command  of  that  moral  law^  konora  pa* 
trem,  which  doubtless  doth  extend  to  him  that  is  pater  pa- 
irice.    And  that  Apostle  saith,  Omms  anima  polesMihus  mhli- 
mioribus  suhdifn  sif.    And  those  be  the  words  of  the  Great 
Divine,  Hoc  D'  l/s  in  Sacris  Scripluris  Jubet,  hoc  lex  naturcB 
diciari,  ui  qmiibtt  subdilus  obedtal  superio,   And  Aristotle, 
Nature's  Secretary,  lib.  5.  JEthic.  saith,  that  Jw  mturale 
eUf  quod  apud  omnes  homim  tandem  hahet  poUntiam,   And  jnstinuD't 
herewith  doth  agree  Bracton,  lib.  1.  cap  5.  and  Fortes-  insuUI*.!. 
cue,  cap.  8.  12.  13.  and  16.  Doctor  and  Student,  cap.  2.  and  ^' 

(o)  Vi(t.  IS  to  the  King'ft  grants  the  notes  <l  Mf. 
lo  the  CMC  of  AlUn  fFgmti,  Vol.  1.  p.  100. 
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Hole,  4'.    And  tlie  reason  hereof  is,  for  that  God  and  nature  is  one 

r  «  I  g     -1   *to  ali,  and  llierefore  the  law  ot  God  and  nature  is  one  to  all. 

*-  '  -1  By  this  law  of  oature  is  the  faith,  ligeance,  and  obedieDee  of 
the  subject  due  to  bis  Sovereign  or  superior.  And  Aristotle 
1.  PotUicorum  prove! h,  that  to  command  and  to  obey  is  of  na* 
ture,  and  that  ma^islracy  is  of  nature  :  for  v^hntsoever  is  ne- 
cessary and  proli table  for  the  preservation  of  the  society  of  man 
is  due  by  the  law  oi  nature  ;  but  magistracy  and  government 
are  necessary  and  profitable  for  the  preservation  or  the  society 
of  roan ;  tberefore  magistracy  and  government  are  of  nature. 
And  herewith  accordeth  Tally,  Hb,  3.  De  legibus^  iine  imperii 
nec  domus  uUa^  mc  rivifrts,  nrc  ^cm,  nec  hominum  universum 

fbitn25  gtnus  starr^  nrr  ipse  dcnique  mundtts  potest.  This  iaw  of  na- 
ture, which  indeed  is  the  eternal  law  of  the  Creator,  infused 
into  the  heart  of  the  creature  at  the  time  of  his  creation,  was  two 
thousand  years  before  any  laws  written,  and  before  any  judi- 
cial or  municipal  laws.  And  certain  it  is,  that  before  judi- 
cial or  Tiiunicipal  laws  were  made,  Kings  did  decide  cnuses  ac- 
cording  to  natnr?n  equity,  and  were  not  tied  to  any  rule  or  for- 
mality of  law,  but  did  dare  Jura,  And  tWm  appeareth  by  For- 
tescue,  cap.  12  and  13.  and  by  Virgil  that  philosophical  poet, 
7th  ASneid. 

Hoc  Priand  getlamen  erai,  cum  Jura  vocaih 
More  daret  poputis. 

And  5th  yEneid. 

  (iaudet  regno  Trojunjis  /let  s(cx, 

Indtcitt^utjurum  cl  par  lib  m  dat  Jura  vocatis. 
And  Pomponiusy  lib.  2,  cap.  De  originejurit^  mf&rmelhi  that 
in  Tarquinius  Superbus's  time  there  was  no  civil  law  written, 
and  that  Papirtus  reduced  certain  observations  into  writiog, 
which  was  called  Jus  Civile  Papir'uirum.  Now  the  reji^on 
wherefore  laws  were  made  and  published,  appeareth  in  For- 
tescue,  cap.  13.  and  in  Tuliy,  Uu,  2.  Ojjjiciorum :  at  cum  Jus 
tequabUe  m  wio  tiro  homines  non  consequeretUur,  inoenH  nmi 
i^fes.  Now  it  appeareth  by  demonstrative  reason,  that  li- 
geance, faith,  and  obedience  of  the  subject  to  the  Sovereign, 
was  before  any  municipal  or  judicial  laws.  J.  For  that 
government  and  subjection  were  lon;^  before  any  municipal 
or  judicial  laws.  2.  For  thai  it  had  been  in  vain  to  have 
piescribed  laws  to  any  but  to  such  as  owed  obedience, 
raitb|  and  ligeance  before,  ii>  respect  wbereof  they  were 

[  ♦  IS  b.  ]  bound  to  obey  and  observe  them  :  frusira  enim  » ferunlur 
Uges  nisi  subditis  el  obedient ibus.  Seeing  then  that  faith,  obe- 
dience, and  ligeance,  are  due  by  the  law  of  imtntc,  it  follow- 
etb,  that  the  same  cannot  be  changed  or  taken  away  ;  for  albeit 
judicial  or  municipal  laws  have  inflicted  and  imposed  in  several 
places,  or  at  aeveral  times,  divers  and  several  punishments  and 
penalties,  for  breach  or  not  observance  of  the  law  of  nature, 
(for  thnt  law  only  con<;i<?ted  in  commanding  or  prohibiting, 
without  a[iy  certain  [)iiiHshmcnt  or  pennlty),  yet  the  very  law 

(a)  I  Black.  41.  of  nature  itself  never  was  nor  could  be  {a)  altered  or  changed. 
Pr.aodStud.  therefore  it  is  certainly  true,  that  {b)  Jura  naluralia  sunt 

4. «.  ante  IS  b.  tmmutabUia.  And  herewith  agrccth  Bracton.  /t&.  1.  cap*  5, 

ii)  C«rt.  130. 
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nr)(l  Doctor  and  Sfuderit,  cnp.  r>and6.   And  thit  sppeareth 
plairily  and  plentitiiliy  in  our  books. 

it  a  man  bath  a  ward  (e)  by  reason  of  a  seigniory,  and  is 
outlawed,  he  forfeiteth  the  wardship  to  the  King:  but  if  a. 
man  hath  the  wardship  of  his  own  son  or  daugbteff  wbhsb  is 
bis  heir  apparent,  and  it  OtttUwed»  he  doth  not  (a)  forfeit  this  (a)  3  Co.  39  ■. 
wardship;  lor  nnfiiro  Tmth  nnnexed  it  to  the  pfrson  of  the  7  Co.  12  b. 
father,  as  it  appeareth  in  oJ  H.  6.  55.  b.    El  boui'^  Rer  nihil  Br.' Gnrd^c.^* 
a  bono  poire  difftrt^  rt  patria  dicilur  a  patrCy  quia  habct  cummn-  Br.  Forfeit,  70. 
jiewa  palrem,  qui  esl  paler  patricu.    In  the  same  manner,  maris  ^ 
€t  famtnm  eonJuncHo  esl  dejure  naturw^  as  Bracton,  in  Che  same  ^  *^  2itat» 
book  and  chapter,  and  St.  Germin  in  his  book  of  the  Doctor  234. 
nnd  Student,  cap.  5.,  do  hold.    Now,  if  he  that  is  attainted 
of  treason  or  felony,  be  slain  by  one  that  hath  no  authority, 
or  executed  by  him  that  hath  autfioi  iiy,  but  pursueth  not  hlR 
warrant,  in  this  case  his  eliiest  son  can  liave  no  appeal,  (i^)  loi' 
he  mast  bring  bis  appeal  as  beir,  which  beiog  ex  protmone 
kominis^  he  loseth  it  by  the  attainder  of  bis  father ;  but  his  (6)  Q- 
wife  (if  any  he  have)  shall  have  an  appeal,  because  she  is  to  ^ ^^H^' 
have  her  appeal      wife,  which  she  remaineth  not»> ithstandinj^  ss'n.  Rr.  ,\'p- 
the  attainder,  because  maris  et  fee  mince  €i>vjiinclio       dejure  pc&l :».  131. 
nalurtCf  an(i  therefore  (it  being  to  be  intended  ot  true  uud  right  J U»iuaii2** 
matrimony)  is  indissoluble;  and  ibis  is  proved  by  the  book  in 
33  H.  ().  57.   So  if  there  be  mother  and  daughter,  and  the 
daughter  is  attainted  of  felony,  now  cannot  she  be  heir  to  her 
mother  for  the  cause  aforesaid;  yet  after  her  attainder,  if  she 
kill  her  mother,  this  is  parricide  and  petit  treason  ;  for  yet  she 
remaineth  her  daughter,  for  that  is  of  nature,  and  herewith 
agreeth  21  fi.  3.  17.  b.   If  a  man  be  attainted  of  lelony  or 
treason,  be  hath  lost  the  King's  legal  protection,  Ibr  be  is 
thereby  utterly  disabled  to  sue  any  action  real  or  personal 
(which  i<?  n  j^venter  flisahitity  than  an  alien  in  lenji^iie  hath)  and 
yet  such  .1  [  or^on  so  attainted  hatli  not  lost  that  *prolec-  f«|4a.l 
tion  which  by  the  law  of  nature  is  given  to  the  King,  for  that 
is  hMebiiHf  ei  immutmbUiSf  and  therefore  the  King  may  pro* 
feet  and  pardon  bim,  and  if  any  man  kill  him  without  warrant, 
.he  shall  be  punished  by  the  law  as  a  manslayer,  and  thereunto 
accordeth  4  Ed.  1.  and  ^5  fl.  6.  57.  8  Aj^s.  pf.  3.  By  the  statute 
o\  5^.3  Ed.  3  cap.  22.  a  man  attainted  in  u  Prccmunire,  is  by  f^^li- 
express  words  out  of  the  Kine*s  protection  generally  ;  and  yet        *  ' 
this  extendeth  only  to  legal  protection,  as  it  appeareth  by 
Littleton,  fol.  43.  for  the  Arliament  could  not  take  away  that 
protection  which  the  law  of  nature  giveth  unto  bim;  and  tliero*  -fii 
fore  notuithstantlinc^  that  statute,  the  Kinp;  may  protect  and 
pardon  liim.     And  though  by  that  statute  it  was  farther 
enacted,  liiat  it  should  be  done  with  him  as  with  an  enemy,  Co.  Lit.  130  a. 
1^  which  words  any  man  might  have  slain  such  a  person  (as  it 
iaboldenin  S4H.8;tit  Coron.  Br.  197.)  until  the  statute  ^-^-^-^i- 

2  Bulst.  49§.  Cawly  46,  17. 


(r.)  Wardships,  by  reason  of  knight's  scr-  (r)  Appeal*  of  treason,  felony,  and  other 
vice  abolished,  lUU  IS  Car.  S,  cap.  S4k       oficaccs  aboUibed,  stat  59  Geo.  3.  cap.  46. 
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made  a}fno  5  Eliz.  cap.  1.  yet  the  Kin*^  niig^lit  protect  and 
pardon  hiin.    A  mnn  outlawed  is  dut  of  the  benefit  ot  the  mu- 
nicipal law  ;  lor  ftosaith  Fitz.  N.  B.  IGl.  a.  utlagatusest  quasi 
Co.Ut.  128 b.  estra  legem  noiiiut  s  and  Bract.  J .  3.  tract. 2..C.  1 1,  saitb,  that 
CO  put  gerti  iupimtm/  and  yet  is  be  not  out  either  of  bis  natu* 
rai  ligeance,  or oftbe  Kinff*8  natural  protection;  for  neither 
of  them  is  tiod  to  municipul  lawp,  but  is  due  by  the  law  of  ith- 
tiirp,  which  (as  hath  been  said)  was  long  belbre  any  judicial 
or  municipal  laws.    And  therefore  if  a  man  were  outlawed  for 
felony,  yet  was  he  within  the  King^s  natural  protection,  for 
no  man  but  the  Sheriff  eould  execnte  biro,  as  it  is  adjudged  in 
Br.  Coroae  67.  2  lib.  Ass.  pi.  3.    Every  subject  is  by  his  natural  ligeence 
bound  to  ohoy  and  prrvc  his  Sovereitjn,  &:c.    It  i'^  rnnrtrd  by 
23U.6.C.8.     the  Parliiinient  of'VnT.  6.  that  no  man  should  i^eive  the  King 
as  bheritt  of  any  county,  above  one  year,  and  that  notwith- 
standing any  clau^te  of  non  obslonte  to  the  contrary,  (bat  is  to 
say,  notwithstanding  that  the  King  should  expressly  dispense 
piowd  r>02b.    with  the  said  statute:  howbeit  it  is  agreed  m  9  H.7.  that 
Br  Patenu     «''g''^i"8t      express  purview  of  (hat  act,  the  Klnc:  mny,  by  a 
109.  special  iVb«  o65/fl;//e  dispense  with  that  act,  for  tliat  the  act 

12  Co,  18.       could  not  bar  (he  Kin^ofthe  service  of  his  subject,  which  the 
law  of  nature  did  give  unto  him.    By  these  and  manv  other 
cases  that  might  be  cited  out  of  our  books,  it  appearetn,  how 
plentilnl  the  authorities  of  our  laws  be  in  this  matter.  Where- 
fore to  conclude  this  point  (and  to  exclude  all  that  hath  been 
or  could  be  objected  nn-ainnt  it)  if  the  obedience  and  lijjeance 
of  the  subject  to  his  Sovereign  be  due  by  tli(>  I  nv  of  nature,  if 
«  that  law  be  parcel  of  (he  laws  as  well  of  Eugluud,  as  of  all 
ti.e.  ofScot-  other  nations,  and  is  imnmtable^  and  ihaiP^notif  and  we 
^  of  England  arc  united  by  birth-right,  *in  obedience  and  li- 
(_  •  14i>.  J  geance  (which  is  the  true  cause  of  natural  subjection)  by  the 
Jaw  of  nature;  it  followeth  that  Calvin  the  plaintiff  beini^  born 
under  one  lij^eance  lo  one  Kinsf,  cannot  be  an  alien  !>orn  ; 
and  there  is  great  reason,  that  the  law  of  nature  should  direct 
this  case,  wherein  five  natural  operations  are  rc^arkabie  s 
first  the  King  bath  the  crown  of  England  by  birth-right;  being 
naturally  procreated  of  the  blood  royal  of  .this  realm  :  secondly, 
Calvin  tlie  plaintiff  naturalized  by  procrention  and  birth-riijht, 
piiire  the  descent  of  the  crown  ofEniiland:  thirdly,  ligeance 
and  obedience  of  the  subject  to  the  Sovereign,  due  by  the  lawr 
of  nature ;  fourthly,  protection  and  government  due  by  the 
law  of  nature :  fifthly,  this  casoi  in  the  opinion  of  divers,  was 
more  doubtful  in  the  beitinning^  but  (he  further  it  proceeded* 
the  clearer  and  strona^erit  c^rpw  ]  nnd  therefore  the  doubt  s^rew 
from  some  violent  passion,  and  not  from  any  reason  s^roiinded 
upon  the  law  of  nature,  quia  quaniu  magis  violeHtus  mulua  (qui 
fit  contra  naturam)  appropinguat  ad  sutim  finem^  tanio  «ot- 
Iwrtt  ei  tartBores    sunt  efw  mottu  /  ted  nfUuraUs  tnotus, 
quanta  fnagSi  approphtguat  ad  siium  finem,  tanio  fotihreg 
et  velociores  sunt  ejus  motus.    Hereby  it  appcareth  how  weak 
(a)  Elletmerc's  the  objection  grounded  upon  the  rule  of  (a)  qunnto  duo  jura 
T*cfr?iK       f^'^^^^ii'-'-ifii  in  und  ptrsond,  ffc,  is ;  for  that  rule  holdejth  not 
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io  personal  things,  that  is,  when  two  pcrsonB  are  necessarily 
and  inevitably  req^uired  by  law,  as  in  the  case  ot  uu  alien  born 
there  is;  and  therefore  no  man  will  Ray,  that  now  the  Kins 
of  Eeirland  can  make  war  or  leaf^ue  with  the  King  of  Scotland, 
el  sic  ite  ccHerii  f  and  so  in  case  of  an  alien  bom,  you  must  of 
necessity  liavo  two  several  lini-eances  to  two  several  persons. 
And  to  conclude  ihis  point  concnrnins:  laws,  non  adscrrntur 
iitvfrsUas  t  egnor  sed  regnanCf  non  patriarum^  sed  pairum  pa- 
trior' y  nanearmuBmm^  MedcorowUmtm^  non  /(rgiim  municipal 
iiunt,  sed  regnm  majesUUmn,  And  therefore  thus  were  directly 
and  clearly  answered,  as  well  the  objections  drawn  from  these- 
vpralty  of  the  kinc^domfl,  f^opinf;  there  is  but  one  head  of  both, 
an;]  the  P(!sh!(ii{  aiul  us  joined  in  li^cance  to  that  one  head, 
which  is  copula  el  tanquam  oculus  of  this  case;  as  also  the 
distinction  of  the  laws,  seeing  that  li^eance  of  the  subjects  of 
both  kin^oma,  is  due  to  their  Sovereign  by  one  law,  and  that 
is  the  law  of  nature. 

For  the  third,  it  is  first  to  be  undrr^tood,  that  as  the  law  The  3d  general 
bath  wrought  four  unions,  so  the  law  doth  still  make  four  se-  partcooce^o- 
parations:  The  first  union  is  of  both  liingdoiua  under  one  natu-  ^^^^ 
ral  lie|;e  Sovereign  King^  and  so  acknowledged  by  the  act  of 
^Parliament  of  recognition.  The  Sd  is  an  union  of  liceance   [  ai5  a.  ] 
and  obedience  of  the  subjects  of  both  kingdoms,  due  oy  the 
law  of  nature  to  their  Sovereij^n  :  and  this  union  doth  suffice 
to  rule  and  ovcrriilo  the  cnse  in  question  ;  and  this  in  substance 
is  but  'A  unifino^  of  tlic  hearts  of  iho  subjects  of  both  kingdoms 
one  to  unulliLi,  under  one  bead  and  Sovereign.    The  3d 
uiiion  is  an  union  of  protection  of  both  kingdoms,  equally  be* 
longing  to  the  subjects  of  either  of  them  t  and  therefore  the 
two  first  arguments  or  objections  drawn  from  two  supposed  se- 
veral ligeances  were  fallacious,  for  they  did  diyun^cre  conjun' 
^t7ida.    The  4th  uni(Hi  and  C(in)n[icti(>ri  is  oi'  the  three  lions  of 
Krigland,  and  that  one  of  Scotland,  united  and  quartered  in 
one  escutcheon. 

Concerning  the  separations |et  remaining: — 1.  England  and 
Scotland  remain  several  and  distinct  kingdoms.   2.  They  are 
governed  by  several  judicial  or  municipal  laws.    3.  They 
nave  several  distinct  and  separate  parliaments.   4.  Each  king- 
dom hath  several  nobilities :  for  albeit  a  postnfUus  in  Scotland, 
or  any  of  his  posterity,  be  the  heir  of  a  nobleman  of  Scotland, 
and  by  his  birth  is  legitimated  in  England,  yet  he  is  none  of 
the  (a)  peers  or  nobility  of  England ;  for  bis  natural  ligeance  (a)  Dyer  3<>o. 
and  obedience,  duo  bv  the  law  of  nature,  maketh  him  a  sub*  pl.6, 9Co.  117. 
jpct  and  MO  alien  witiiin  England:  but  that  subjection  niaketh 
him  not  noble  within  England;  tor  that  aobility  bad  his  ori- 
ginal by  the  King^s  creation,  and  not  of  nature.   And  this  is 
manifested  by  express  authorities,  grounded  upon  excellent 
reasons  in  our  books.   If  a  baron,  viscount,  earl,  marquis, 
or  duke  of  Enrrbnd,  brinf^  any  action,  real  or  personal,  and 
the  defendant  pieadetb  in  abatement  of  the  writ  that  be  is  no 
baron,  viscount,  earl,  &c.  a|)d  thereupon  the  demandant  or 
plaintiff  taketh  issue;  this  issue  shall  not  be  tried  by  jury, 
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(tf)Co.Liti(>.b.  hut  by  llie  (a)  reeord(G)  of  perliament,  whether  he  or  hie 

sCo  M  hAdtL.  whose  heir  he  is,  were  called  to  serve  there  as  a 

12Co  70  94  96  peer,  and  one  of  the  nobility  of  the  realm.  And  8o  are  our 
2  Inst  50.  '  *  books  adjudged  in  22  A«??.  9i.  48  Edw.  3.  SO.  35  H.  6.  40. 

m2^*7«"*  ^"^^^  ^  '"^^  ^^""^      ""^  Reports, 

^      in  the  Counlei^s  of  Rutland^s  case.  .  So  as  the  man,  that  is 

not  de  Jure  a  peer,  or  one  of  the  Dobility,  to  serve  in  the 
Upper  House  of  the  Parliameot  of  England,  Is  not  in  the  le- 
gal proceedings  of  law  accounted  noble  within'  Kogland. 
And  therefore  if  a  countec  of  France  or  Spain,  or  any  other 
Ibreign  kingdom,  should  come  into  England,  he  should  not 
here  sue,  or  be  sued  by  the  name  of  countec,  &c.  for  that 
[*l&b.]  he  is  none  of  the  nobles  that  are  members  of  the  *  Upper 
House  of  the  Parliament  of  England ;  and  herewith  ame 
f//;  nCo.  1 17.1).  the  booli-cases  of  (5)  SO  Ed.  4.  6.  a.  h.  and  11  Ed.  9.  Tit. 
urnir'JS*'^     Brc.  i7.'3.  likr  law  it  is,  and  for  the  pame  reason,  of  an  earl 
•g*"  y    •  |J^Jp(JJl  qC  IrelancU  hp  is  rot  any  peer,  or  of  the  nobility  of 

(c)  9Co,ll7.b.  this  realm  :  and  herewith  agreeth  the  book  in  8.  H.  2  Tit.  (c) 
FSu.Fncj0i.  PfQces.  pL  uUim,\  where  in  an  action  of  debt,  process  of  out* 
lav¥ry  was  awarded  aeainst  the  earl  of  Onnond  in  Ireland ; 
which  ought  not  to  have  beeuy  if  he  had  heen  nohle  here. 
rj/)i>y.3fi0,pi.6.  FfVcDyer  (rf)  20  Eliz.  3^. 

ArcS'^raaa!^"  there  is  a  diversity  in  our  hooks  worthy  of  obscrva- 

249,  tion  ;  for  the  hinjhest  and  lowest  (liiinitio*;  are  universal  :  for  if 

a  King  of  a  foreign  ualioii  couie  lulu  England,  b)  the  leave  of 
the  Kinr  of  this  realm  (aa  it  ought  to  be)  in  this  case  he  shall 
sue  and  De  sued  by  the  name  ota  King;  and  herewith  agreeth 
Sci^mT'  11  .E-^-  Tit.  Br.  (e)  473.  where  the  case  was,  that  Alice, 
iVtiM  16.'«.*  which  was  the  wife  of  R.  de  O.  brought  a  writ  of  dower 
asainst  John  Earl  of  Uichmond,  and  the  writ  was  Pracip. 
Johann*  Comiti  Richmondiee  cutiodi  terr*  el  haredis  of  Wiltiaui 
the  son  of  R.  de  O.  the  tenant  pleaded  that  he  is  Duhe  of 
Britain,  not  named  duke,  judgment  of  the  writ  ?  But  it  is 
ruled  that  the  writ  was  good ;  for  that  the  dukedom  of  Bri- 
tain was  rot  within  the  realm  of  En^and.  But  fhore  it  is 
(/)  Moor  fiuj.  gaid^  ii^at ,(  a  man  bring  a  writ  against  Edward  (/)  Baliol,  and 
name  him  not  King  of  Scotland,  the  writ  8hall  abate  for  the 
cause  aforesaid* .  And  hereof  there  is  a  notable  precedent  in 
Fleta,  lib.  2.  cap.  3.  sec.  9.  where  treating  of  the  jurisdiction  of 
the  King's  Court  of  Marshalsea  it  is  saic^  et  hcec  omnia  ex  offi- 
n'o  f^tw  licife  farere  poferil  (ss,  Srricschnr  auV  Iw^pji  'i!  Rrgis) 
non  obstante  a/icnjus  libcrtat(\  rinun  in  niieno  regno  dum  tamen 
reus  in  hospilio  Regis  polerit  inzcniri  secundum  quod  contigii 
,  JParis.  anno  14  Ed.  1.  de  Engelramo  de  Nogent  capto  in  kos' 
pUio  regis  AngC  (ipso  rege  tunc  apud  Parinam  emttctUe)  cthm 
discis  argent  if uratis  recenter  super  facto,  rege  Franc'  tunc  pre* 
senfr^  et  unde  Irrct  curia  rrrris  Franc'  de  pncd*  latrone  per  ens* 
tfllammi  P<iris.  petita  fuerii,  habitis  hifw  et  inde  Iractatibus  in 
consilio  regis  Franc\  tandem  considt  riitum  ftdt ;  quod  Rev 
AngV  ilia  regia  prarogativa^  el  hospUii  sui  privilegio  lUa  tlar^ 

* 

(o)  yUfi  ooto  (a)  CouDtds  of  RoUanii's  case.  Vol.  III.  p.-  51. 
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ft  gaudcrel^  auiy  coram  Roberto  FiU^ohn  tnilile  tutit  kotnUU 
regis  AngV  SeneiehaUo  de  lairodmo  cofnktus,  per  eomnaerW' 
ffOficm,  fjus  cur*  fuH  («)  suspensus  in  patibu/o  sancti  Germani  de  (a)  Moor  798, 
pratis.    Which  provetb,  that  though  the  King  be  in  a  foreign  , 
Kiogdom,  yet  he  is  judged  in  law  a  King  there.    The  other 
part  of  the  said  diversity  iH  proved  by  the  book-case  in  20  (b)  (*)  9Co.n7.b. 
E.  1.  fol.  G.  a.  b.  where,  in  a  writ  of  debt  brought  by  Sir  J.  fc^^^ 
Douglas,  Knight,  agaiiMt  EliKabetb  Molfbrd,  the  dtfeDdant,  ^' 
demanded  judgment  of  the  writ ;  for  that  *the  plaioUff  was  aa    [  *  16  a.] 
earl  of  Scotland,  (u)  but  not  of  England  ;  and  that  our  Sove- 
reign liord  the  King  had  granted  unto  him  snfp  conduct,  not 
named  by  his  name  of  diijnily,  judgment  of  the  u  rlt,  ^c.  And 
there  Justice  Littleton  civetli  the  rule :  the  plaintid'(&aith  he) 
is  ao  earl  in  Scotland,  but  not  in  England ;  and  if  oar  Sove- 
reign Lord  the  King  grant  to  a  duke  of  France  a  §afe  condoet 
to  merchandize,  and  enter  into  his  realm,  if  the  duke  cometh 
and  bringeth  merchandize  into  this  land,  and  is  to  sue  an  action 
here,  he  ought  not  to  name  himself  duke  ;  for  he  is  not  a  duke 
in  this  land,  but  only  iu  France.  And  these  be  the  very  words 
of  HsMt  book-case ;  oat  of  which  I  collect  three  things.  Fiist^ 
that  the  plaintiflT  was  named  by  the  name  of  a  knight,  where- 
soever he  received  that  degree  of  dignity.    Vide  (c)  7  H.  6.  (c)  Br.  Brief 
14  b.  accord.  2.   That  an  earl  ot'another  nation  or  kingdom  is  no 
earl  (to  be  so  named  in  legal  proceedings)  within  this  realm  : 
and  herewith  agreeth  the  book  of  (d)  1 1  Ed.  3.  the  Earl  of  Rich-  (d)  ii  E.3. 
inond's  case  before  recited.  3.  That  albeit  the  King  by  his  Fitz.BrieM73. 
letters  patent  of  safe  conduct  do  name  him  doke,  yet  that  ap-  ^oor  803. 
pellation  maketh  hira  no  duke,  to  sue  or  to  be  sued  by  that  9Co.U7  b. 
name  within  England :  so  as  the  law  in  these  points  (appa- 
rent in  our  books)  being  observed  and  rightly  understood,  it 
appeareth  how  causeless  their  fear  was  that  the  adjudging  of 
the  plaintiff  to  be  no  alien  should  make  a  confusion  of  the 
Debilities  of  either  kingdom. 

Now  are  we  in  order  come  to  the  fourth  noun  (which  is  Tbe4tii?enrrni 
the  fourth  general  part),  alienigena;  wherein  six  things  did  Jj^'"^^^" 
fall  into  consideration.  1.  Who  was  alienigena,  an  alien  bora 
by  the  laws  of  England.  2.  How  many  kinds  of  aliens  born 
there  were.  3.  What  incidents  belonged  to  an  alien  born. 
4.  The  reason  why  an  alien  is  not  eapable  of  isheritanoe.  or 
Ireehold  within  England.  5.  Examples,  resolutions,  or  judg« 
raents  reported  in  our  books  in  all  succession^;  of  age<<,  proving 
the  plaintiff  to  be  no  alien.  6.  Demonstrative  conclusions 
upon  the  premises,  approving  the  same. 

1.  An  alien  is  a  subject  that  is  born  out  of  the  ligeance  of  the  Whob  aa 
King,  and  under  the  ftgeance  of  another ;  and  can  nave  no  real  *^ 
or  personal  action  for  or  concerning  land:  but  in  every  such 
action  the  tenant  or  defendant  may  plead  that  he  was  bom  in 


(■)  By  Uie  acts  of  Union,  5  Ann.  c.  8,  and 
S9  mnd  40  Geo.  3.  c.  67.  Peers  uf  Scotland 
■Dd  Irelud  shall  cujojr  all  (wivilc^c-s  of 
pcefs»  IS  liiUy  as  the  poos  of  Grmt  Bri- 


tain;  the  ri^ht  and  privilege  of  sitting  in 
the  House  ot  Lords,  and  the  privileges  de- 
l>ending  thereon,  and  the  right  of  silting 
OQ  the  trial  of  peers,  only  escepled. 
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inch  a  eouhtrj  wbich  it  not  within  ligeanee  of  the  King;  and 
demand  judgement  if  he  shall  be  answered.  And  this  is  in  effect 

the  description  which  IJttlctnn  himself  maketh,  lih.  9.  cap.  14. 
VUlen.folAS.  A/if  fiii^rnd  i  st  alienee  gentis  seu  alit  ntr  ligfnntia'^ 

^        '  ^   £xtraneut^e$t  $ubmu$^  qui  extra  Umtm^  t.  e.  potesialem  Rtfgit 
4  Mod.40S.     naitit  e$t.   And  the  usual  and  right  pleading  of  an  alien  born 
8T.R.166.     doth  lively  and  truly  describe  and  express  wli at  he  And 
therein  U\o  thin^  are  to  be  observed.   1.  That  the  most  usual 
and  best  pJradint^  in  this  case,  is,  both  exclusive  and  inclusive, 
viz.  extra  ligeanliam  domim  Regis,  Sfc,  et  infra  ligeanliam  alle- 
u)  Ank»  5  ft.        R^gi^n  8*  it  appearetb  in  (a)  9  Ed.    7.  b.  Book  of  En- 
tries, fol.       &e.  which  cannot  possibly  he  pleaded  -in  thia 
case,  for  two  causes.    1.  For  that  one  King  is  Sovereign  of 
botli  liingdoms.    2.  One  ?iVennce     due  hy  both  to  one  Sove- 
reign ;  and  in  ca'^e  of  an  alien  there  must  of  necessity  be 
several  Kings  and  several  ligeanccs.    Secondly,  no  pleading 
was  ever  exlra  regnum,  or  extra  le^em^  which  are  circomscribed 
to  place,  but  ^J^ro  /rgrconltirm,  which  (as  it  hath  been  said)  ia 
not  local  or  tied  to  any  place. 

It  appeareth  by  Braclon,  lib.  3.  tract.  2.  c.  ^fy.fol.  131.  that 
(ft)  Suof.  Cor.  (ft)  Canudis  the  Danish  Kinir,  having  settled  himself  in  this 
kinn;doni  in  peace,  kept  notwithstanding  (for  the  better  con- 
tinuance thereof)  great  armies  within  this  realm.  The  peers 
and  nobles  of  Eqgland,  distasting  this  government  by  arms  and 
armiei),  odimus  aeeipitrem  quia  semper  vivit  in  armi$^  wisely 
and  politically  persuaded  the  King,  that  they  would  provide 
for  the  cafcfy  of  him  and  his  people,  and  yet  his  armies,  carry- 
ing with  them  many  inronvenienciej:,  should  be  withdrawn  : 
Noia.  and  therefore  oflered  ihat  they  would  con.'^ent  to  a  law,  that 

whosoever  should  kill  an  alien,  and  be  apprehended,  and 
could  not  acquit  himself,  he  should  be  subject  to  justice :  but 
if  the  manslayer  fled,  and  could  not  be  taken,  then  the  town 
where  the  man  was  slain  should  forfeit  sixty-six  mark<5  unto 
the  King;  and  if  the  town  were  not  able  to  pay  it,  (hen  the 
hundred  should  forfeit  and  pay  the  same  unto  the  King^s  trea- 
Fan. Ch.  Hilt,  sure:  whereunto  the  , King  assented.  This  law  was  penned 
L  1.  IS.  quiamque  oedderit  Firancigenam,  Sec. ;  not  excluding  other 
aliens,  but  putting  Francigena,  a  Frenchman,  for  example, 
that  others  must  be  like  unto  him,  in  owing  several  lirjeance  to 
a  several  Sovereign,  that  is,  to  be  extra  ligran/inrji  H(<zh  AngVy 
and  injra  ligeanliam  allerius  Regis,  And  it  appears  before, 
out  of  Bracton  and  Fleta^  that  Mb  of  then  use  the  same  ex* 
ample  (in  describing  of  an  alien)  ad  Jtdem  Regis  FrandtB. 
And  it  was  holdeo,  that  except  it  could  be  proved  that  the 
party  c]ain  was  an  Fnirli'^hman,  that  he  nhould  be  taken  for  an 
alien  :  and  this  was  cnUcd  Engleshcrie,  li^vsr^rshrria,  ihat  is, 
a  proof  that  the  party  sluin  was  an  Englishman.  (Hereupon 
r^l7a.  1  presently  withdrew  his  armies,  and  within  a  while 

^        '  -^  after  lost  his  crown,  and  the  same,  was  restored  to  his  right 
owner.)   The  said  law  of  Englesherie  continued  until  14  Ed. 
S.  cap.  4.  nnd  then  tfjr  ^nme  was  by  act  of  Parliament  oii«;trd 
,  and  abolished.   So  amongst  the  laws  of  William  the  First, 
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(puUitbed  by  Master  Lambert,  fol.  125.)  oimitf  Francigena  • 
(there  pot  Ibr  example  as  before  is  said,  to  express  what  maa- 

rer  of  person  nUems;ena  should  bp)  qui  tempore  Edvnrdi  pro- 
ptnqui  nostrifuil  purliceps  legm/i  et  cousuvindinem  Ano^lorum 
(that  is  made  denizen)  quoddicunt  ad  scot  el  lot  persoivat  SC' 
cuttdum  legem  Anglorum, 

Every  man  is  either  aHenigem^  an  alien  born^  or  tubHtus^  How  many 
a  sobject  Udro.    Every  alien  is  either  a  friend  that  is  in  leaffoe,  H*'"'*  ^1 
&c.  or  an  oneroy  »"at  is  ^n  oppn  war,  cvc.    Kvery  alien  enemy 
is  either  pro  tempore,  temporary  for  a  time,  or  perpetuus,  perpe- 
tual, or,  specialUer  permissus,  permitted  especially.  Every 
subject  is  either  natus,  born,  or  datus,  given  or  made  :  and  of 
these  briefly  in  their  order.  An  alien  friend,  as  at  this  time, 
a  Grerman,  a  Frenchman,  a  Spaniard,  Scc»  (all  the  kings  and 
princes  in  Christendom  being^  now  in  lea^^ue  with  our  Sovc- 
reisn  :   but  a  Scot  being  a  subject,  cannot  bp  eaid  to  be  a 
friend,  nor  Scotland  to  be  sol/nit  atnici)  may  by  the  common  law 
have,  acijuire,  and  get  within  this  realm,  by  gift,  trade,  or 
Other  lawful  means,  any  treasure,  or  (a)  goods  personal  what-  («}  Co. Lie 2b. 
soever,  as  well  as  an  Englishman,  and  may  maintain  any  (b)  {b)  1  Buiat.m, 
action  for  the   same  ;   but  (c)  lands  within   this  realm,  or  Js^cJ'ijJ'*"* 
houses  (but  for  their  necessary  habitation  only)  alien  friends  i2y.  b!  i  And. 
cannot  acquire,  or  get,  nor  maintain  any  action  real  or  per*  25. Moor 431. 
6onal,  for  any  land  or  house,  unless  the  house  be  for  their  neces-  q^£]'  |^ 
sary  habitation.  For  if  they  should  be  disabled  to  acquire  and  ^^3,  or.  car. 
maintain  these  thini^t^,  it  were  in  effect  to  deny  unto  them  trade  9. 4  imt.  152. 
and  trafBc,  which  is  the  life  of  every  island.    But  if  this  alien 
become  an  enemy,  (as  ail  alien  friends  mny)  then  is  he  utterly  b.  n.  c.  3rr». 
disabled  to  maintain  any  action,  or  jjpt  any  thinjj  within  this  Br.N»a-abl> 
realm.    And  this  is  to  be  uiitieihiotid  of  a  teaijjorary  alien, 
that  being  an  enemy  may  be  a  friend,  or  becoming  a  friend  co.  Lit.  i  b.' 
nmy  be  an  enemy.   But  a  perpetual  enemy  (though  there  Dy.  2pir8. 
be  no  wars  by  fire  andswora  between  them)  cannot  maintain  J  p„„ 
any  action,  or  o-et  any  thinij  within  ihU  renltn.    All  infidels  i^^^  '      "  " 
are  in  law  perptlui  {(h  inimin,  perpetnai   enemies    (for  the  (<t} Wing  Mm. 
law  presumes  not  thai  tUe^f  will  be  converted,  thai  being  re- 
mota  ptaenHa^m  remote  poB«ibility)  for  between  them,  as  with  ^„  ^  ^.^J^ 
the  devils,  whose  subjects  they  be,  and  the  Christian,  there  is 
perpetual  *hostiHty,  andean  Ge  no  (a)  peace  ;  for  as  the  Apos-   [  *  ^7  b. } 
tie  snith,  2  Cor.  6.  15.    Q'ffr  at/frm  rnrwrfiiio  Chrisfi  ad  Belinl, 
atit  qinr  f?i'?r?  fidel't  cum  injidfii.  arid  ihe  law  saith,  Jndcco  Chris* 
iianum  ntiUum  scrpiat  mancipium,  ncjas  cmm  est  quern  Christus 
rtdemUblasi^emumi^riftiinterviiutisvinculis  detinere.  Re* 
gister  888.  Itifideiet  mmt  Christi  et  Christianorum  inimici.  And 
herewith  agreeththo  book  in  19  H.  8*  fol.  4.  where  it  is  holden 
that  a  Pagan  cannot  have  or  mnintain  any  action  at  all  (1). 

And  upon  ibh  ground  there  is  a  diversity  between  a  con-  BvwhntUwi 
quest  of  a  kingdom  of  a  Christian  King,  and  the  coiuiuc  t  of  [''"^^ySiif**' 
&c-  khall  be  govcraeU.  Dav.  30  b.  3  Keb.  402.  Salk.  411,  412.  dttb.  Comb.  bb. 


<  f)  The  povitiflD  to  the  text^eanis  to  have 

been  «  common  error  founded  on  a  gronnd- 
Um  0010100  of  Justice  firoolLe,  Aaoo.  1  Soik. 


46,  and  has  lon[^  since  Heen  enlodedi  Oaii* 

chund  V.  Barker,  1  Atk.  91.  S,  C  I  WUs. 
M,  S.  C.  Wiiles's  lUf  bU. 
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a  kingdom  of  an  infide! ;  for  if  a  Kinj^  come  to  n  Christian 
kin£^doin  by  conquest,  seeing  that  he  hath  vita:  el  necis  potes- 
tctcniy  ho  may  at  bis  pleasure  alter  and  change  the  laws  of  that 
kingdom  :  but  until  be  dotb  make  an  alteration  of  those  laws 
tiM  wieieDt  laws  of  that  kingdom  remain  (  k  ).  But  if  a  Chria- 
tian  Kinr  ahould  conquer  a  kingdom  of  an  infidel,  and  bring 
them  under  his  ptihjfcfion,  there  ipso  facto  the  laws  of  the  in- 
r  fidel  are  nbro«^ated,  for  that  they  be  not  only  rti]^TTi«t  Chri^?- 

tiaiiity,  hut  ngainst  tlic  iaw  of  God  and  of  nature,  coiitainpd  in 
tiie  decalogue ;  and  in  that  case,  until  certain  laws  be  cslublihbed 
amongst  toem,  the  King  by  himself,  and  muk  judges  as  he 
diall  appoint,  shall  judge  them  and  their  causes  according  to 
natural  equity,  in  such  sort  as  Kings  in  ancient  time  did  with 
their  kingdoms,  before  any  certain  municipal  laws  were  s^iven, 
as  before  hath  been  mU].  But  if  a  kine^  hath  a  kingdom  by 
title  of  descent,  there  beeing  by  the  lawa  of  that  kingdom  be 
doth  inherit  the  kingdom,  he  cannot  ^anga  thote  laws  of  him- 
self, without  consent  of  Parliament*  '  Aleo  if  a  King  hath  a 
Christian  kingdom  bv  conquest,  as  King  Henry  the  Second 
had  Ireland,  after  King  »John  had  given  unto  them,  being- 

V«4glu293.  under  his  obedience  and  subjection,  the  laws  of  England  for 
the  government  of  that  country,  no  succeeding  King  could  alter 
the  same  without  Parliament.  And  in  that  case,  while  the . 

Inland'^  realm  of  England,  and  that  of  Ireland  were  governed  by  seve- 
ml  laws,  any  that  was  born  in  Ireland  was  no  alien  to  the  realm 
of  England.  In  which  precedent  of  Ireland  three  thin!»«  are 
to  be  observed.  1.  That  then  there  had  been  two  descents,  one 
from  Henry  the  Second  to  King  Richard  the  First,  and  from 
Richard  to  King  John,  befbre  the  alteratloo  of  the  Jaws. 
2.  That  albeit  Ireland  was  a  dbtinct  dominion^  yet  the  title 
thereof  lieing  by  conquest,  the  sameby  jud|i:mentof  law  might 
by  express  words  be  bound  by  act  of  the  Parliament  of  Enw- 
[*18a.  ]  land.    3.  That  albeit  no  ^reservation  were  in  King  John's 


(k)  Memomndum  9th  of  August,  17S2,  it  Barbadocs:  but  that 
was  said  by  the  Master  of  the  Holla  to  have  tadly.  Where  the  King  of  England  con- 
been  determined  hy  Ihp  Lords  of  the  Privy  qners  a  country,  it  is  a  difiVrcnt  consider- 
Council,  upon  an  appeal  to  the  King  iu  ation  ;  for  there  the  conqueror,  by  saving 
Council  from  the  foreign  plaolations, —  the  lives  of  ibo  people  coniiuered,  gaios  a 

1st.  That  if  thrrr  he  n  new  tind  iMiinba-  right  and  properly  in  such  people,  in  conse- 

bited  country  found  out  by  English  sub-  quenccot  which  he  may  impose  upon  them 

jects,  as  the  law  is  the  birthright  of  every  what  law  he  pleases  t  but 

subject,  so  wherever  Ihcy  go,  they  carry  Sdfv,  rntifsnch  taw<;  given  by  thr  rnn- 

their  law  with  thein,  and  therefore  such  quering  prince,  the  laws  and  customs  of  llic 

new  found  rouritrr  is  to  be  governed,  by  the  conquered  eonntry  diall  hold  place,  unless 

laws  of  England,  uiough  after  such  counlry  where  these  are  contrary  to  our  religion,  or 

is  inhabited  by  the  En;;lish,  acts  of  Farha-  enact  any  thing  that  is  malum  in  «r,  or  arc 

ment  made  in  England,  without  naming  the  silent;  for  in  dl  such  cases  the  laws  of  the 

foreign  plantations,  will  not  bind  tbem  ;  for  coni^uering  country  shall  prevail.    8  Peerc 

which  rea-Son  it  hn';  been  del- rmincd  that  William'.,  1^.  r{  vtd.  Cotlrd  v.  Lord  Kcidh, 

the  statute  of  Frauds  and  Perjuries,  which  2  East         lilankard  \ .  Gaidy^ 'i'SloA.  'iib. 

requires  three  witnesses,  and   thaC  tiftne  S.  C.   2  Salk.  ill.   Miompg  Genet^ 

should  subscribe  in  the  te'^tntor's  pre^ -nee  in  Stewarif  8  Mcriv,  159* 

the  caac  of  ft -devise  of  a  laud,  docs  uot  bind-  ,    -                       '       * -- 
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chirter,  yet  by  juJ<?ment  of  law  a  writ  of  error  did  He  in  the  KcIw.  202.  pU 
King's  Brnch  in  £n>;laDd  of  an  erroneous  judgment  in  the  19- 4  Inst.  7U 
King's  Bench  of  Ireland.    Furthermore,  in  the  case  of  a  con-        B.  Wd, 
quest  of  a  Christian  kinedoni,  as  well  those  that  served  in  Vaugh.  290, 
mm  at  the  oooquest  as  those  that  remained  at  home  for  the 
•sfely  and  peace  of  their  country,  and  other  the  King's  sub- 
jects, as  well  antenali  as  postnaliy  are  capable  of  lands  in  the 
Kingdom  or  country  conquered,  and  may  maintain  any  real 
action,  and  have  the  litie  privileges  and  benetits  there,  as  they 
may  have  in  £nffland. 

The  third  kinn  of  enemy  is,  inimieui  permhmt^  an  enemy 
that  Cometh  into  the  realm  by  the  King's  safe  conduct,  of  which 
you  may  read  in  the  Register,  fol.  25.  Book  of  Entries,  EjeC" 
iion"  ftrm<Fy  7,  39  H.  6.  23  b.  &c.  Now  what  a  subjert  bora 
is,  appcareth  at  lai  i^e  hy  that  which  hath  been  said  dr  //^canlin  :  Co.Lit.229>. 
aod  so  likewise  de  subdito  dalOy  of  a  donaison :  for  tiiat  is  the 
ri^t  name,  so  caUed,  because  bis  legitimatioo  is  given  unto 
him ;  lor  if  yon  deriTe  denisBsn  from  ttt'itt  nee,  one  born  within 
the  obedience  or  ligeance  of  the  King,  then  such  a  one  should 
be  all  one  with  n  natnml-born  subject.  And  it  appeareth  be- 
fore out  of  the  l;nvs  ot  Kmi,'-  W.  1.  of  what  antiquity  the 
making  of  denizens  by  the  King  ot  England  hath  been. 

3.  There  be  regularly  (unless  it  be  in  special  cases)  three  Of  tlietncl- 
iaddenU  to  a  subject  born.   1.  That  the  parenU  be  under  the  h^/^;. 
actual  obedience  of  the  Kiof .    2.  That  the  place  of  his  v  in.  Ab.  Alim 
birth  be  within  the  King's  dominion.    Aiul,  5.  T!ic  timn  of  a.2. 
bis  birtli.  is  chiefly  to  bo  considered  ;  iov  he  cannot  be  a  sub- 
ject born  of  one  kiniidom  that  was  born  under  the  ligeance 
of  a  King  ofanotiier  kingdom,  albeit  afterwards  one  kingdom 
descend  to  the  King  of  the  other.  For  the  first,  it  is  termed 
actual  obedientiis,  TCca use,  though  the  King  df£ng1and  hath 
absolute  right  to  other  kini^doms  or  dominions,  as  France, 
Aquitain,  Normandy,  &c.  yet  seeing:  the  King  is  not  in  ac- 
tual possession  thereof,  none  born  tliere  since  the  crown  of 
England  was  uutui  uciual  possession  thereof,  are  subjects  to  the 
Kinf  of  England*    8«  The  place  is  observable,  but  so  as 
many  times  ligeance  or  obedience  without  any  phice  within 
the  King's  dominions  may  make  a  subject  born,  but  any  place 
within  the  King's  domiin'ons  may  nuike  a  subject  born,  but 
any  place  within  the  Kiiig's  doujimons  without  olK  ilu'cice  can 
never  produce  a  natural  subject.    Aud  thereiute  it' any  ul^  the  Cr.  Car.60), 
King's  Ambassadors  in  foreign  nations,  have  children  there  ^o^- 
'  ot"  their  wives,  being  English  women,  by  the  common  laws  of 
England  they  are  natural-born  subjects,  and  yet  they  are  bom 
out  of  the  KiniT^'s  dominions.    But  if  enemies  should  coma 
intoany  of  the  Kruiij's  dominions,  and  surprise  any  castle  or  fort^ 
and  *^ossessthe  same  by  hostility,  and  nave  i^sue  there,  that       |8  b.  ] 
issue  IS  no  subject  to  the  King,  though  he  be  born  within 
his  dominions,  for  that  he  was  not  born  under  the  King's 
ligsance  or  obedience.  Bot  the  time  of  his  (a)  birth  is  of  (a)2Vent6. 
ihp  essence  of  <i  sribject  born  :  for  lie  cannot  bo  a  subject  to  Vaagli,286, 
the  Kiiiu  ot'  Engiaad,  unless  at  tho  time  of  his  birth  he  was 
uuder  liic  ligeance  and  obedience  of  the  King*  And  that  is 
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the  reason  llmt  nntenafi  in  Scotland  (for  that  at  the  time  of 
their  birth  they  were  under  the  ligeance  and  obedience,  of 
another  King)  are  aliens  born,  in  respect  of  the  time  of  their 
birth. 

Wbciefeiv  n      4.  It  foUowath  next  in  coorae  to  set  down  the'  reasons^ 
■lien  born  is     wherefore  an  alien  bom  ia  not  capable  of  inheritance  wilhin 
"S^?^^^*"^  England,  and  that  he  h  not  for  three  reasons.    1.  The  se- 
O.BridgBU31.  ^rets  of  the  realm  might  thereby  be  discovered.    2.  There- 
venues  ot  the  realm  (the  sinews  of  .war,  and  ornament  of 
peaeei)  ahould  be  tilcen  and  enjoyed  by  strangera  bom.  S,  It 
ahouM  teod  to  the  deatruction  of  the  realm.  Which  three 
raaaoDadoappaar  in  thestatute  of  2  H.  5  cap.  and  4  H.  ^. 
Ser  2  H.  4«  C.7.  *^^P-  ''^''^0.    But  It  may  hv  domandod,  wherein  t^oth  that  de- 
*c.9.  strucdon  consist;  whereurUo  it      answered;  hrst,  it  tends 

to  destruction /e;/iJ?ore  beili/  for  then  strangers  might  fortify 
themselves  in  the  neart  of  the  realm,  and  be  ready  to  set  fire 
on  the  commonwealthf  aa  was  exeeliently  abadowed  by  the 
Trojan  horse  in  Virgil^s  Second  Book  of  his  ^oeid,  where 
a  very  few  men  in  the  heart  of  the  city  did  more  mischief  in 
a  few  hours,  than  ten  thousand  men  witlioiit  tlie  walls  in  ten 
years.  Secondly,  tempore  pnch,  for  so  iin^lit  many  aliens 
born  get  a  great  part  of  the  inheritance  and  freehold  of  the 
fealm^  whereof  there  ahould  follow  a  failure  of  justice  (the 
supporter  of  the  commonwealth)  for  (hat  aliens  born  cannot 
(a)  10  Co.  104  returned  of  juries  (a)  for  the  trial  of  isj^uefi  between  (he 
«.  Co.  Lit.  156  King  and  the  subject,  or  between  subject  and  subjert.  And  lor 
^  this  purpose,  and  many  olhrr.  (see  a  charter  worthy  of  ob- 
servation) of  King  £d  3.  wiiiten  to  Pope  Clement,  datum 
apud  Wtstm*  S6.  die  Sepi:  tmn,  regfd  nostri  Frandm  4  regni 
vero  Angliw  17. 

Eumpiesand  ^*  Now  are  we  come  to  the  examples,  resolutions,  and  judg- 
authoritiM  ia  ments  of  former  times;  wherein  two  things  art  1^  be  observed, 
first,  how  many  cases  in  our  books  do  over-rule  this  ca^e  in 
{b)  Co.  Lit.  10  question  (for  ubi(b)  eadan  ratio  tbi  idem  jus^  el  de iimilibus  idem 
•.I9t«832«.  oiJw^eimH.  9.  That  for  want  of  an  expreas  text  of  law  ift  Icr- 
jm*imfenRtnaii/t6iif  and  of  examples  and  precedents  in  lilcedases 
(aa  was  objected  by  some)  we  are  driven  to  determine  the  ques- 
tion by  natural  reason  :  for  it  was  said,n  cme/  te  r  srriptu  Idcus* 
[  •  19  a.  ]  ^odiri  *oportet  quod  nioribus  et  consuetudint  ijidtu  tinn  t^t^ci  si  qua 
in  re  hoc  de/ecerityrecurrendum  est  ad  ralioncm.  But  timt  receiv- 
eth  a  threefold  answer  :-*-Fin()  That  there  is  no  anch  mle  in 
the  eommon  or  civil  law^  but  the  trne  rule  of  the  civil  law  ia^ 
lex  scripta  si  cesset,  id  custodiri  oportet  quod  moribus  et  consuc' 
tudinc  iuductum  esf,  ft  s-f  qtfn  in  rr  hoc  drffcrrif,  tunc  id  quod 
proximum  t  t  comequens  eicst,  cf  si  vl  noit  apparcal^tunr  jus  quo 
urbs  Romana  utilury  servari  oportet.  Secondly,  If  the  baid 
imaginative  rule  be  rightly  and  legally  understood,  it  may 
stand  for  truth  :  ibr  if  yon  intend  rtfiro  ior  the  legal  arid  pro- 
found reason  of  anch  as  by  diligent  study  and  long  experienco 
and  ob?f*rvntjon  are  po  learned  in  iho  law  ^  of  this  rcnlm,  as 
out  of  the  reason  of  the  same  they  can  rule  the  case  in  ques- 
tion, in  that  sense  the  said  rule  is  true  :  but  if  it  be  intended 
of  the  rea&ou  of  the  wisest  man  that  professeth  not  the  laws 
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of  England,  fhen- (I  iay)  the  rule  is  absurd  and  dangarous; 

for  (a)  atilibet  in  ntd  arte  perUo  est  eredendum  et  quod  quisque  r»H  Co.  29«. 

{h)  uorit  in  Jtoc  se exerceat*    Et  omnes  pritdetilcs  ilia  admittere 

Solent  f/it(r  prohanltir  its  qni  in  siid  arte  bene  xcrsati  stmt,  Arist.  c«wly3l.Co. 

1.  Topical um^  cap.  6.    Thirdly,  There  be  multitudes  of  ex-  Lit.  125 «. 
anpl^  precedents,  judgments,  and  resolutions  in  the  laws  of  12  ^0^*6  '^13 
England,    the  true  and  unstrained  reason  wbtreof  doth  co.  ri.  co. 
decide  this  question;  ibr  example  the  dukedom  of  Acquitain,  LH.  I25a. 
whcToof  nascoiEjn  was  parcel,  and  the  earldom  of  Poitiers,  GMcoia^lJw. 
cam*  to  K\n^  Henry  the  second  hv  tlie  !narria;;e  of  Eleanor,  conU,  Gmco- 
daughter  atui  heir  of  Williann  duke  oi  Acfjuitain,  and  Earl  of  nia. 
Poitiers,  which  descended  to  Rich.  1.,  Hen.  j.,  ii^d.  1.,  Kd.  2., 

Kd.  9.,  Ae.  In  27  lib.  (c)  Ass.  pL  48.  in  one  case  there  ap-  (c)  Moor  796. 
pear  two  judgments  and  one  resolution  to  be  given  by  the  60i.nMt.90K 
Jad^s  of  both  benches  in  this  case  following.  The  posses- 
sions of  the  Prior  of  Chelae}'  in  the  time  of  war  were  seised 
intoihe  Kiuj^'s  liaud?,  for  that  the  Prior  was  an  alien  born  : 
the  Prior  by  petition  of  right  sued  to  the  King,  and  the  elltjct 
of  bis  petition  was,  that  tiefore  he  came  prior  of  Chelsey,  he 
wss  Prior  of  Andover,  and  whilst  he  was  Prior  there,  his 
po8$es<>ionM.  of  that  priory  were  likewise  seised  for  the  same 
cause  supfo«in;^-  \hiit  he  was  an  alien  born;  whereupon  he 
wed  a  forn  er  petition,  and  alleijed  that  be  was  born  in  Gascoin 
within  the  ligeance  of  (he  King  :  which  point  being  put  in  issue 
ssd  found  by  Jury  to  be  true,  it  was  adjudged  tluit  be  should 
ItBve  restitution  of  his  possessions  generally  without  men- 
tioning of  advowsons.  After  wliich  restitution,  one  of  the 
"^said  atlvow«ot!S  became  voi,!,  tlio  Prior  preseiifed,  nsrainst  reI9b.  ] 
whom  the  Kiiig  brought  a  Quai  c  iwpeiJi!^  wliercin  the  kiiiij  was 
barred;  and  all  this  was  contained  lu  the  latter  petition.  And 
tlw  ho«^  saitb,  that  the  Earl  of  Arundel,  and  Sir  Guy  of 
csma  into  tlie  Court  of  Common  Pleas,  and  demanded  the 
opioioo  of  the  Judges  of  that  Court  coMerning  the  said  case, 
who  resolved,  that  upon  the  matter  aforesiaid  the  Kini!^  hnd  no 
riijlil  to  seize.  In  which  ca^se,  anmngst  many  notable  puiuls,  this 
oaeappeareth  to  be  aUjudf^iHi  atid  resolved^  that  a  man  boru 
ia  (aascotn  under  the  King's  b^^cance,  was  no  alien  born,  as  to 
lands)  and  possessions  within  the  realm  of  England,  and  yet 
England  and  Gascoin  were  several  and  distinct  countries. 

2.  Inherited  by  sfvernl  ancl  distinct  titles.  3.  Governed  by 
several  and  distinct  municipal  laws,  as  it  appeareth  amongst 
tbs  records  in  the  Tower,  Rot.  Vase.  10.  £d.  1.  Num.  7. 
4.  Out  of  the  extent  of  the  Great  Seal  of  England,  and  the 
jurisdiction  of  the  Chancery  of  England.  5. .The  like  objection 
■igfat  be  made  for  default  of  trial,  as  hath  been  made  against 
tl»e  plaiiitffT.  And  wliere  it  was  said  thnt  Gascoin  wn'^  jio 
kin^dofij,  and  t!i<'retbre  it  was  not  to  be  matched  to  the  case 
in  biind,  it  was  an^iwered,  that  this  ditierence  was  without  a  di- 
vsisity  as  to  the  case  in  question ;  for  if  the  plea  in  the  case 
at  the  bar  be  good,  then  without  question  the  Prior  had  been 
an  alien ;  for  it  might  have  been  said  (as  it  is  in  the  case  bX 
the  bar)  that  he  was  born  extra  ligeantiam  J^f£;is  rr^*;??  .^v?  An- 
gUa,  et  infra  tigeaniUm  dominii  sui  FiuMniaf  and  that  they 
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wm  Mv«ni1  doriiiniont,  iind  f>:cHreri)e(i  by  several  kws:  but 

then  such  a  conceit  wad  not  hatched,  that  m  K'mf^  havini^  i«- 
veral  dominion8  sliould  have  8«'vpi  al  iio^ancefl  of  his  ^.ul'jpcts. 
Vatconia appel-  Secondly,  it  uas  an«^»ered,  th«(  Gascoin  was  sonu  iimea  kmg- 
tattt/uity  dom,  aiiti  like»vit»e  MiHan,  Burgundy,  Uavartay  Bretagnfo,  and 
'iZgrn  rrj^MHrn  otlwi*  w€re,  and  now  aw  become^  Diibedoms.  Ca»lile.  Ar- 
de  vaKOHkt,  rafon^  Portugal,  Barcelona»  Uc*  were  sometime  earldomi^ 
vt^h  'm     al^«>'^ac<is<ii*k^pn>8,  and  now  kingdomi.   Bobpniaand  Po* 

*"*  *     '      laud  were  pometrme  dukedoms,    aiu!    now  kingdom**  :  nn?! 

(omitting;  many  other,  and  comini:  jit  aror  home,)  Ireland  wa«» 
before  ^2  H.  8.  a  lordnhip;  and  noM  ik  a  kingdom,  and  yet  the 
King  o€  Eiigland  was  as  absolute  a  Prinea  and  Sovereiftn 
wbea  be  waa  lord  of  Ireland,  at  now  wban  he  it  styled  Klnf 
€iKlit.7-b.         the  same.    lOEd.  3.  41.  an  exchange  was  made  between 
an  Englishman  and  a  Gaflcoin,  of  lands  in  Enj^land  and  in 
Gascoin  ;  ergo^  the  (iri^roin  was  no  alien,  for  then  had  he  not 
been  capable  of  lands  in  Knglad,  1  H.  4.  I.  the  King  brought 
a  writ  of  right  of  ward  against  one  Sybil,  whose  husband  was 
[  *  20  a.  ]  exiled  into  Oaseoia^,         Gascoin  ia  no  parcel  or  member  ef 
England,  for  exiHum  eH  patrke  privatio,  natalU  soli  mutaiioy 
iegum  nativarum  amissio ;  4  E.  3.  lU  b.  the  Kin^  directed  his 
writ  out  of  Chancerv  nnder  the  (Jreat  Seal  of  England,  to  the 
y*cr*°ni^^*  ^"y"**      (")  Burdeaux,  (a  city  in  Ga»coin)  then  beins:  under 
2  Roll.  583.  King's  obedience,  to  certify,  whether  one  that  was  out- 

Co.  Lit.  74  a.    lawed  here  in-  England,  was  at  that  lime  in  the  Kinff's  tervlce 
Br.lViall26.    under  him  in  ohsequio  Regis:  vUitrehy  it  appeareth  that  the 
King's  writ  did  run  into  Gaf^coin,  for  it  is  the  trial  that  the 
common  law  hath  appointed  in  fhnt  case.    But  as  to  other 
cases,  it  is  to  bo  nnrierstood,  that  there  be  hvo  kinds  of  writs 
Vanfrli.  401.  2  Hrevia  mandatonu  et  remt'diuiia,  et  brevia  tuatidatoria  et  non 
lloor^ba4      remetHaUa  :  brevia  mandaUnia  et  rmet^fUa^  as  write  of  right, 
i>f  jPhrmedonj  Bfc.  of  debt,  trespass,  ftc  and  shortly  all  write 
real  and  personal,  wherehv  the  party  wronged  is  to  recover 
somewhat,  and  to  be  remedied  for  thnt  wrong  was  offered  unto 
him,  are  retnrnable  or  detenninable  in  loni*  court  of  juiitice 
within  England,  and  to  be  served  and  executed  by  the  f«herifl*f>, 
or  other  ministers  of  Justice  within  England,  and  tbese  eannot 
by  ahy  means  extend  into  any  olhter  kingdom,  country,  or  na- 
3Ssit.l79.  though  that  it  be  under  the  King's  actual  ligeance  ai^d 

obedience.    But  the  other  kind  of  writ*?  that  are  mandatory, 
and  not  rftmedial,  are  not  tied  to  anv  phiro,  hut  do  jollovv  s-ub- 
jeclioa  mid  iififeance,  in  what  country  or  nation  soever  lhc>  sub* 
jeet  is,  aS'tbv  Kin|'8  writ  lo  command  any  of  bis  subjects  re- 
siding vA  way  foreigii  country  to  return  into  any  of  the  KiHg*t 
own  domilltons,  sub  Jide  et  ligeantin  t/uUms  nobis  tettcnmti. 
Aat'yfol.Sb.    And  so  are  the  nforesaid  ronTirlntory  writs  cited  out  of  the  He- 
gisttr  of  prot(  ction  for  safety  of  I)o(ly  and  i>;ooHs,  and  requiring 
that  if  any  injury^  be  oflered,  that  the  same  be  redressed  ac- 
cprding  to  the  laws  and  customs  of  that  place,    l  ide  U  Reg* 
fol;«l.  Stamford  Frsivg,  chp.  18.  ftil.  39.  mitb,  Ibat  mea 
born  in  Giiscoin  are  inberitable  to  lands  In  England.  This  doth 
also  npprar  !)y  divers  acts  of  parliament:  for  by  the  whole 
parliaiuriU}  39  E.  3.  csp.  16^  it  is  8greed|  that  the  (jiasceioa  ar« 
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of  tbd  Iis;eaQce  and  ftiibjeetiou  of  (he  King,  fide  42  Ed.  3.cap. 

Guienncwaa  Another  part  af  AqnifaiD,  and  came  by  (be  ^ame  Guvan. 
title;  and  those  of  Guicnno  were  by  act  of  parliament  in  13  cjuienna. 
H.  4.  not  imprinted,  ex  Mot.  Parliament.  <>odc}n  mnio,  nd-  13  H.  4.1111.22 
judged  and  declared  to  bo  no  aliens,  but  able  to  |if)s-(     and  JgJ*"*'* ^*"'* 
purchase,  &c.  lands  witiun  this  realm.    And  so  doth  btatn- 
M  fake  the  law.   Praroj^.  c.  19.  f.  99.  •And  tbtts  much  of  [  '*  i30  b.  ] 
{beduk(>doro  of  Acquitaiii,  which  (together  with  the  earldom 
of  Pohiers)  came  to  King  Henry  the  Second  (as  hath  been 
«id)  by  marria«;(»,  and  confinned  in  the  actual  po^-<f-:sion  of 
tite Kings  of  England  by  ten  descents,  viz.  Irom  the  tirst  yeuf 
of  King  Henry  the  Second,  unto  the  two  and  t!iirtieth  year 
^  Khig  Henry  the  Sixth,'  which  w«t  up6n  (he  vefy  poin(  of 
tbfee  hundred  yeant,  withio  which  duchy  Ihpre  were  «ai  some 
t^rlte)  four  archbishoprics,  24  bishoprics,  15  earldoms,  202 
birooies,  and  ohovp  a  thousarul  cnptain-hips  and  bailliwicks; 
and  in  oil  this  Ion";  lime  neither  book  caae  nor  record  can  be 
found  wherein  any  plea  was  offered  to  disable  any  of  them 
that  were  born  there,  by  foreign  birth,  but  (he  contrary 
Iwrtofdiiectly  appearethby  thoeaid  boolccate  of(«)  «7  lib.  jj^^J'^y^gJi^ 

The  Kings  of  England  had  sometimes  Normandy  under  Normnnnin. 
actoai  ligeance  and  obedience.    The  question  is  then,  whethf  r  Normandnu 
««  bom  in  Normandy,  after  one  King  had  them  both,  ucre 
iilierilable  to  famds  in  England ;  and  it  is  etidefltby  oar  booics 
that  (bey  were:  (br  so  it  appeareth  by  the  dedkratory  act  of 
17  Ed.2.  de  Prarog.  Reg.  c.  12.  that  they  were  inheritable  to, 
indcaptthleof  lands  in  Engljiid  ;  for  the  purviow  of  that  stntiito 
is  quod  Res  hah  tint  escar.tns  dc  terris  Normannoruni,  S^c.   Ergo  gjn^/  Prseroj. 
Normans  might  have  lands  in  Engiand,e/  hoc  simililcr  inteUi'  3e,3y,  «tc. 
genditm  est^  si  aliqua  hasredilas  descendat  aHcui  mto  At  partHntt 
mmmarfnisj  Sre.   Whereby  it  appeareth,  that  thev  were  ca- 
pable of  lands  within  England  by  descenlt.    And  that  this  act 
of  17  K.       u'lis  but  a  declaration  of  the  common  la\V,  it  ap- 
l^eareth  both  by  Bracton  who  (as  it  hath  been  said)  t^rrotc  in 
the  reign  of  Henrv  the  third,  lib.  3.  tract.  2.  c.l.  f.  liG.  and  by 
Britton  who  wrote  in  5  E.  1.  c.  18.  that  nil  such  lamh  as  anjr 
Nenaan  had  either  by  descent  or  ^tirehese,  escheated  to  the 
King  for  their  treaaon,  in  revolting  frrnn  their  natttrsl  liece 
lord  and  sovereign.  And  therefore  Stamford  Pr?rro2^.  cip.  12. 
fol.  39.  expounding  the  told  statute  of  17  E.  2.  rap.  12.  con- 
dadetb,  that  by  that  chapter  it  should  appear  (as  if  he  bad 
•id,  it  ia  apparent  wiihout  question)  that  all  men  bom  Hi 
Nonnaiidy,  Ga8Coiii,Guienoe,  Anjou,  and  Britain,  (whilst  the;r 
were  onder  actual  obedience)  were  inheri(able  within  (hitf 
realm  39  well  as  Englishmen.    And  the  reason  l^preof  was,  Kc1.202.  pi.l9. 
for  that  ihey  were  one  ligeance  due  to  one  Sovereij;ii.    And  4  last. 286. 
«>  much  (omitting  many  other  authorities)  for  Normandy:      j jjj;" 
■Vrtig  I  cannot  let  pass  the  isles  of  Guernsey  and  Jwrsey,  ci*u.  Ub.2. 
fuls  and  parceb  of  the  dukedom  of  Moi^andy,  yet  re-  c«pu  i9.GiMni. 
■•iniii*  under  the  actual  ligeance  and  obedience  of  the  "cy  and  Jersey. 
I  ddiik  ae  man  wiU  donbt^  but  (hose  that  are  •borir  [•  111  a.  3 
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in  Gtterneey  and  Jersey  (though  ih&ae  hHea  are  no  parcel 
Co. Lit* lib.   of  the  realm  of  England,  but  several  doroiniona  enjoyed  fay 

several  titles,  governed  by  several  laws)  are  inheritable,  and 
capable  of  any  lands  within  the  realm  of  Enj^land,  1  E. 
fol.  7.    Comniipioii  to  dcternrne  the  title  of  lands  within  the 
4  loit.  286.  inles, according  to  the  laws  oi  (lie  islen  ;  and  Micb.  41  E.  J. 

in  the  treasury.  Quia  negolium  prad'  nec  aliqua  alia  negotia 
de  insula  prtEtC  emergentia  non  dtlfcni  terminari  nisi  secundum 
lecrtm  insultB  prced^^  Sfc.  And  tlie  Register  fol.  22.  Rex 
fidelibus  suis  de  Jemsn/ (  I  (Icr^rij.  King  William  the  First 
hroug^ht  this  dukedom  of  Xoniuindy  \\  \\S\  hiro,  which  by  five 
descents  contioucd  under  the  actual  oi>ediencp  of  the  Kings 
of  England;  and  in  or  about  the  Gth  year  pf  Kiu^  John,  the 
erown  of  England  lost  the  actual  posnession  thereof,  until  King 
Henry  the  Fifth  recovered  it  again,  and  left  it  to  Kingf  Heniy 
the  Sixth,  who  lost  it  in  the  2St!j  of  his  reiq:n  ;  wherein  were 
(as  some  write)  one  archhi^ihojiric  and  six  bishopric-!,  and  an 
hundred  strong  towns  and  torlressc.-,  besides  tho^c  that  were 
wasted  in  war.  Maud  the  Enipresi^,  the  only  daughter  and 
-beir  of  Henry  the  First,  took  to  her  second  husband  JeflTrey 
Plantagenet,  Earl  of  Anjou,Toiirain,  and  Mayne,  who  had  issue 
King;  H.  2.  to  wliom  the  said  Karldom  by  just  tide  de>cen(led, 
who,  and  the  Kin<;;s  that -urcf  oded  him,  stilod  themselvp=!  l>y 
the  name  of  Comes  AmUgirc\  ^c.  until  Kin«;  E.  ^.  bcc:iiuc 
King  of  all  France ;  and  such  as  were  born  w  ithin  that  earldom, 
so  long  as  it  was  under  the  actual  obedience  of  the  King  of 
England,  were  no  aliens,  but  natural-born  suljects ;  and  never 
any  oiler  made,  that  we  can  find,  to  disable  thorn  for  foreign 
4 hist  28^""  84  ■  ^'''*'V  leave  we  Normandy  and  Anjoii,  and  ^^f^oak  we  of 

Co^Lit.  lib.  little,  but  yet  ancient  and  absolute  kin«;doni  ot  the  Isle  of 
IfcW.  202.  pi.   Man,  as  it  appeareth  by  diverse  ancient  and  authentic  records ; 

2Aijd  1S5  151!  for  manj^   Artold  King  of  Man  sued  to  King 

*  H.  3.  to  come  into  England  to  confer  with  him,  and  to  perform 
certain  thino^s  which  were  due  to  King  II.  3.  Thereupon  King 
H.  3.  21  Dectmh.  atw.  rr^«.  s/// '>4,  at  Winchester,  by  bis 
letters  patent  gave  licence  to  Artold  king  of  Man. as  followeth  : 
Mejp omnibus  salulem,  Scialis^  quod  Uccntiam  dedimus,  S^c.  Ar» 

rtfciuf  ttobise* 
mandamtti 
^  ,  morendo^  ve4 

indt  rtdeimdo  judtum  faciaC  mil  per}  prnnittatis  damnum,  ivjttr\ 
vwUsliam^  aul  grarnmen^  vH  eliam  liom  nih^  mis  quos  secum 
ducet  ei  si  ali^uid  eis  fotiafncC  futrii,  td  cis  sine  dilat\ 
/if'^'  <*w«f<foft.  Jn  cvjusy  4  c.  durtUur*  usque  ad  JtsC  S. 
[•21b.]  Alieh.  Wherein  ♦two  things  are  to  be  observed;  1.  That 
seeing  that  Artold  King  of  Man  sued  for  a  licence  in  this 
ca^c  to  the  Kin^,  it  proveth  him  an  absolute  King ;  for  that 
a  Monarch  or  an  abi.olute  Prince  cannot  come  into  Eni;bind 
without  licence  of  the  King,  but  any  subject  being  in  league, 
may  come  into  this  realm  without  licence.  2.  That  the  King 
HI  bis  licence  doth  stylo  him  by  the  name  of  a  King.  It  waa 
r^folved  in  11  H.  8.  that  where  an  oflice  was  found  after  the 
dcce^  of  Tbojnas  Earl  of  J>erby^  and  that  he  died  aeised^ 
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of  (he  Isle  of  Ma  n«  thai  the  said  oiHce  was  utterly  void  f,  for  tAccKeilir. 
ibat  the  Isle  of  Man^  Normandy,  Gaacoin^  &e,  were  out  of  ^ 
the  power  of  the  Chancery,  and  {governed  by  several  laws; 

and  vet  none  will  f'mbf,  hut    (l.osp  that   are  born  ivithin 
that  isle  are  capable  and  inhcritahlc  of  land^  within  the  realm 
of  En:;land.  Wales  wd»  »on\o.  lime  a  kinf;doiii,  as  it  appearcth  Wnlrti, Cam- 
by  19  H.  C.  fol.  6.  and  by  (he  act  of  Parliament  ofg  H.  5.  bm,  Wi,iHii. 
t.'6.  but  whilst  il  wa^  a  kinjrdom,  the  same  washoldeo,  and  4Iq^,  o'^'^^240 
within  the  fee,  of  (he  King  of  Enpland  ;  and  this  appeareth  bv  &c.  riow.  i«* 
our  hooks,  Flefa,  lib.  I.  cap.  16.  1  K.3.  14.  8E.3.  5f).  13  E.  .*/.  b.  129. 
tit.  Juii^dicf.  ion.  I.fi.  Plow.  Com.  368.    And  in  tl,i«  re-  Vatigli.a81. 
&[)ect  in  iiiv  ti»  aacieiil  charters  Kin^s  of  old  time  sij  led  (hcm- 
idreR  in  several  manners,  a«»  King  Ed«jar,  Brilannicc  Bacri^^vj ; 
Eiheldrrdm^  totius  A tbhn*  Dei  providenliA  Imperator  /  Edredm 
Siagn*  Briiann*  Monarc/nt^  which  anion|a^  many  r  (Tier  of  like 
nnfTire  I  have  seen.    But  by  the  statute  of  I'i  K-  1.  Wales 
wa*  united  and  incorporatrd  info  Fn'Jand,  and  parcel  of  Eng- 
land in  possession  ;  and  llterejore  it  in  ruled  in  7  II.  4.  1.  IJ.  a. 
that  no  |)rotection  dolh  lie  quia  mornlur  in  IValUu^  because  Co.  ut.  I30b. 
Wtlet  IS  within  the  realm  of  Englsnd.   And  where  it      id 7 .Protect. 
reci(ed  in  the  act  of  21  II.  8.  that  \^'ales  nas  ever  parcel      p^j^^^  33 
of  the  realm  of  England,  it  h  true  in  thi.s  sens^,  ris.  that  3  kcb.  405. 
btfore  12  K.  L.  it  Ha>*  parcel  in  tenure,  and  since  it  is  Vaogh.4U. 
parcf'l    of  the  bodv  of  llie  realm.    And  wlio-oever  i**  born 
wiiliiu  the  fee  of  the  King;  of  iCngland,  though  it  be  in  another 
Unnidom,  is  a  natural-born  subject,  and  capable  and  inherit- 
able  of  lands  in  England,  as  it  appeareth  in  Plow.  Com.  126. 
And  (herefbre  those  lliat  were  born  in  Wales  before  12  E.  I, 
it  wns  only  holden  of  Eugiand,  were  capable  and  inbe- 
rilahle  of  lands  in  Eni^land. 

Now  come  we  to  Fiance  and  (he  members  thereof,  as  Cal-  Frwice,  GaiUa, 
lice,  6uyne.«,  Tonrnay,  &e.  which  descended  to  Kin^  Edward  ^vwcis- 
the  Third,  as  son  and  heir  to  Isabel,  daughter  and  heir  to 
Pbili;)  le  Beau,  King  of  France.  Certain  it  is,  whilst  •Kino^  [*22a.] 
Henry  th-  Sixth  h;td  both  England  and  tfie  hmrt  :tnd  a;rea(e!«t 
part  of  France  under  hi**'  actual  ligeance  and  obedience  (  for  he 
wa-s  crowned  Kirt<>  ot' France  in  Parity),  that  they  that  were 
then  born  in  tho^ie  parts  of  Prance,  that  w^re  onder  actual 
ligeance  and  obedience,  were  no  alien)!,  but  capable  of  and 
inheritable  to  land^  in  England.  And  that  is  proved  by  the 
^rifs  in  tlio  R«>i;is((>r,  fol.  26.  cited  h'^fore.  Rut  in  the  inrol- 
iiient  of  letters  jsateni  of  denization  i:i  the  E.xcheqncr  inC  ori- 
ginalia,  ann.  11  II.  (i.  with  the  Lord  Treasurer's  Uemem- 
Drancer  was  strongly  ur;;ed  and  objected;  for  (it  was  said) 
thereby  it  appeareth,  that  King  H.  6.  in  anno  II  of  bis  reign, 
did  make  denizen  one  Rejnel  born  in  France  ;  whereunto  it 
was  answered,  tliat  if  i^  proved  by  (he  said  If  rs  patent,  tl.at 
he  was  born  in  France  before  Kin;^  Henry  t!ic  Sixth  had  the 
aetaal  possession  of  thccro^nol"  France,  so  as  he  was  ««• 
tenatus ;  and  this  appeareth  by  the  said  letters  patent,  whereby 
AaRing  granteth,  that  Moguter  Johamm  Rct/nel  servient 
nottcr,  Sfc,  infra  regnum  nottrum  Franc*  oriundus  pro  termino 
'^ia  suce  sil  ligeus  nostcr,  ct  mrfrm  modo  tcnratur  sicul  verus 
^Jididi$'iio$Ur  infra  regnum  Angl'  oriundus,  ac  quod  ipse  terras 
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irifra  rcgnum  noslrvm  An^V  f^nt  alia  dominia  nostra  pcrquircre 
fossil  ei  xaleM,  Now  W  thai  lleynel  had  been  born  since 
nenry  the  Sixth  had  the  quiet  posse&sion  of  France  (the  King 
Dein^  crowned  King  of  France  about  one  year  before),  of  ne- 
cepity  hp  mugt  be  an  infant  of  very  tender,  ag^^  and  then  the 
King  wotiJd  never  Imvo  called  him  his  servant,  nor  made  the 
patent  (aH  thereby  niay  I^e  collected)  for  lits  tjervire,  nor  have 
called  bim  by  the  name  of  Magistcr  Johannes  Hc^/nel :  but 
without  miestion  he  vi^s  ar.tr nalus^  born  before  the  King  liad 
the  actual  and  real  possession  of  that  crown. 
Caiice,  Cale-  Calais  Is  E  part  of  the  kingdom  of  FraneOtand  never  wasp^r- 
Stiiw  "Sw"*^!  kingdom  of  England,  and  tlie  Kings  of  England  en- 

l9.2*And.'liti.  i^y^^  Cnlais  iii  and  tVom  the  reign  of  King  Edward  the  Third, 
Br.THalSS,  until  the  jos§  thereof  iji  Queen  Mary^s  time,  by  the  same  title 
B?*Error  10!  *°  Fiance.    And  it  is  evident  by  our  books,  that 

Br.  Cinque  ^^•^  ^ero  born  in  Calais  were  capable  and  inheritable  to 

hortsio.        lands  in  England,  12  E.  3.  c.  10.    Vide  SI  H.  7.  33  b.  19 

4      «  ^'     ^'  ^'        21  28  H.  6.  3  b. 

By  all  \;hi(  h  it  is  manifest,  that  Calais  being  parcel  of  France 
was  under  the  ucmkiI  <  bedience  and  commandment  of  the  King, 
*nd  by  consequent  those  ihat  were  born  there,  were  natural- 
born  subjects,  and  no  aliens.   Calais  from  the  reign  of  King 
cx>        Edward  3.  un(il  the  fiflh  year  of  Queen  Mary,  remained  under 
[       h  ]    the  actual  obedience  ol  the  King  of  England.    «Guiije9  also, 
Hu.  Protect,    another  part  of  France,  was  under  the  like  obedience  (o  King 
GnjMt.         Henry  the  Sixtli,  as  appearelh  bv  31  H.  6.  fol.  4.    And  Tour- 
TVmrniiy.        nay  was  under  the  obedience  of Henry  the  Eighth,  as  it  ap- 
Wb.  m     V^^^     ^  El.  Dyer,  fol.  22*. ;  for  there  it  is  resolved,  that  a 
Co.Lit.8«.     bastard  born  at  Tournay,  whilst  it  was  under  the  obedience 
of  l  lenry  the  Eighth,  was  a  natural  subject,  as  an  issue  boro 
within  tiiis  realm  by  aliens.    If         those  tfiat  nere  born  Bt 
Tournay,  Calais,  &c.  whilst  they  ucrt'  under  tlie  obedience  of 
the  King,  were  natural  subjecis,  and  no  aliens,  it  folioweth, 
that  when  the  kingdom  of  France  (whereof  those  were  parcels) 
was  under  Ihe  King^s  obedience,  that  those  that  were  then  born 
there  were  natural  subjects,  and  no  aliens. 
I»>«^.Hib«r-     Next  followeth  Ireland,  which  originaMv  came  to  flic  Kings 
?!^)  "^'/n?t!      ^"ff^^^tJ  by  conquest:  but  who  wns  tlic  fust  conqueror 
349,350,  &c    thercol,  hath  been  a  question.    1  have  s>een  a  cliarter  made 
Dmr40.Pt«BC4.  by- King  Ed^ar  in  these  words:  Ego  Edgar Anglomm 
Hep  -^2,  33.    Ba^iAffvf,  otnmumque  intutarwn  oceant,  qum  Briiamiiam  clr- 
armjacent,  Impentor  ei  DomUnu^  gnuln  ago  ip$i  Deo  om- 
nipotenti  Rrgi  mro,  qui  meum  imperium  ampnavit  et  exaltavit 
super  regmirn  patrum   meorum^  SfC.  mihi  concenfH  prop >( in 
divinitaSf  cum  Anglomm  Impcrio    omnia    regno  insularmn 
.  iteetmiy  el  cum  suis  ferocissimis  Rcgibus  usque  Norvegiam^  maxi" 
mamque  partem  Iiibem\  am  sud  nmUssimd  dviiaU  de 
Dublindy  Anglorum   Regno  sufyugarcy   quapropter  ei  ego 
Chrisii  ghriam   ft  laudem  in  regno  meo  exaltarCy  et  ^us 
servidum  amplijicare    derotus   disjmsui,  S^c.     Yet   for  that 
it  was  wholly  conquered  in  the  rL'\p\  of  Henry  the  Second, 
the  honour  of  the  conquest  of  I  refund  is  attributed  to  him^i 
and  hi«  stjie  was,  Rex  AngV,  Domiaus  Hibern\  Dux  Nor- 
iMim  Jftt^  4imia»*  e(  Comet  Andegav^  King  of  Fughupdi 
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Lord  oflreUnd,  Dnke  of  Normandy,  Duke  of  Aquilain,  and  i2Co.  in. 
Earl  of  Anjou.    That  Ireland  is  a  dDiutnion  separate  and  di-  ^*n»t'35l. 
Tided  from  England,  it  is  evident  from  our  hooks,  20  H.  6.8.  J  ^"3  ^6* 
Sir  Joliii  Pilkmgton's  case.  Se  H.  6,35,  20  Eiiz.  Dyer  360.  bav.ara.'  • 
Plow.  Com.         And  S  R.  S.  42.  a.  Hibemia  habei  ParHa- 
menium,  ei  fachmt  ieges,  et  mottra  stntnla  non  iignnt  eos,  quia  nm  ^  Abl'lTe?*' 
mitlnnt  miJitrs  ad  PnrHamrntum  (which  is  to  be  understood,  land  (a).  • 
unless  they  be  especraiiy  nrirned)  led  personce  eorum  stmt  rtib^  Co.lit.i4la, 
Jfcti  Regis,  sicui  inhabitantes  in  Oi/esid,  Gasconid,  et  Guf/rm. 
Wherein  it  isto  be  observed,  that  the  Irishman  (as  to  his  i>ub- 
jeetion)  m  compared  to  men  tiorn  tn  Calaii,  Gkacoin,  oiid 
Guienne.   ConceTmng  their  laws,  ex  mhins  pair udum  de  anno 
U  Rfrris  H.  3.  there  is  n  charter  which  that  King  made,  be- 
ginning^   in    these   word^,  Rex,   Sec  BnramhnSj  milUibus, 
rt  omnibus  ilbere  tentuLibus  T,.   sahdem,   satis  ut  credimus 
"teslra  audivU  discrelio^  quod  qunndo  bona:  memoritBi  a)  Johannes   f  *  23  a.  J 
pioHdam  Rex  AngP  piaier  uotier  wmt  in  I/ibermam  ipie  lUuHt  («)  0»-Ut.i4L 
Mtcum  Tiros  discrelos  et  kgii  peviiot^  piomm  commusn  eotmHo  ^  ^^^^ 
ei  ad  instantiam  Hibemensium  siattdt  et  prrcepU  leges  Anglico' 
»<7f  in  Hihern'*  i(a  qvnd  feges  easdetn  *«  scripturas  redactas  rrH- 
qml  sub  si^tilo  suo  ad  Scaccarium  Dubfin\   So  as  now  tho  hnvs 
of  England  became  the  proper  laws  of  Ireland  ;  and  tbereiure, 
hecaoee  thejr  have  Parliaments  .bolden  there,  whevoat  they 
have  SDade  divers  particular  laws  concerning;  that  dominifm,  sa 
it  appeaieth  in  20  H.  6.  8.  &  20  El.  (/>)  Dyer S60.  and  ibr  that  C«)  9Co.  ii/b. 
they  retain  unto  this  day  divers  of  iheir  ancient  cu'^toms,  the 
book  in  20  H.  (>.  8  holdeth,  that  Ireland  is  g:overned  hy  laws 
and  customs,  separate  and  diverse  from  (be  lawn  of  Enfrland. 
A  roya<;e  royal  may  be  made  into  Ireland.    Vide  (c)  1 1  H.      P***-  ^'o- 
4. 7.  a.  &  7  (d)  £.  4.  S7.  a.  which  proveth  it  a  diatinct  domi-  ^u-ct.  34  ' 
nion.    And  in  anno  33  Reg*  El,  it  was  resolved  hy  all  the  (rf  Fit*.  Pro- 
Judffe'J  nf  Errrlnnd  in  the  ca'^e  of  (e)  O'Rtirke  nn  Irishman,  'cel.  Br. 
who  had  committed  hi^h  trea^<'^l  in    Irt'l  nid,  tijat  he,   by  3  i„st.  H  is 
the  statute  of  23  11.8.  c.  33.  might  be  indicted,  arraigned,  24.  Co. Liu* 
and  tried  for  the  same  in  England,  according;  to  the  pur-  2/'*;  t 
fitw  of  fliat  atatnto:  tho  words  of  which  siatute  be,  ^  That  2'vcnt  4. 
**  all  treasons,  &c.  committed  by  any  (/)  person  out  of  the  Cart.  190. 
"  renim  of  England  shall  be  from  henceforth  eiu|uired  of,  &c.**  ^3. 
8r](i  thpy  all  resolved  (as  afterward  they  did  also  in  Sir  John  ^-^^^*^8.c.2. 
Perrot^H  rase)  that  Ireland  was  out  of  the  realm  of  Enj^land, 
and  that  treasons  committed  there  were  to  he  trifd  within  Eng- 
land  by  that  statute,  la  the  statute  or4  Hen.  7.  cap.  S4.  off^)  tg)  Ckwu 
Fines,  proTision  as  made  for  titem  that  be  out  of  this  land ;  and  3  f^^^^ 
it  is  holden  in  Plow.  Com.  in  Stowprs  case  373,  that  he  that  is 
in  Ireland  is  out  of  this  land,  and  consequently  within  thnt 
proviso.     Mi«jht  not  then  the  like  plea  be  devised  as  well 
against  any  perKon  born  la  Irelajid,  as  (this  is  against  Calvin 
iMt  ia  a  pot^udm)  in  Scotland  ?  For  tbe  I risfaman  ta  born  ewirm 
Ugeanliam  Regis  regni  mm  A^^V^  ige,  which  be  terha  operaiivm 
in  the  plea:  but  all  men  know  that  they  are  natural-born 
ndijectt,  and  capable  of  and  inheritable  to  land<^  in  England. 
Lastly^  to  conclude  this  part  with  {h)  Scotland  Unelf :  in  an-     3  ^^^^ 
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(0  Hcylin's  cient  time  part  or (t)  Scotland  (besides  Berwick)  was  within 
p"*™7;5mt  powrr  and  li^eance  of  the  King  of  Enfrland,  as  appeareth 

(ij  Fitz.  Brief,  by  oui  books  (A  )  42  E.  3.  ?.  b.  the  Lord  BeanmoiU's  cnae, 
W*'  11 JE.  J.  c.  2,  5cc.  and  by  precedents  hereafter  mentioned;  and 

that  pert  (thou<;h  it  were  under  the  Kins^  of  England's  tijceaoce 
and  obedience)  yet  was  it  i^overned  by  the  laws  of  Scotland. 
Ex  rolulis  SintiWi  anno  11  Ed,  3.  amonstsl  the  rec<)rds  in  ihe 
Tower  of  London.    i?^.r,  See    ConstUuimm  Rich,  Takboi 
Justicinriuvi  nnslrum  xilla'  Hencici  super  Twedani,  ac  nmniiun 
aliaruni  icrrai umnostrurum  in  parLiOus  Scol\  adfaciend'  omnia 
et  ringttla  qua  ad  o  ffidum  Jtuticiarii  pertinent^  teeunditm  legem 
^et  ttmmetudincn)  regtti  Scot*.    And  after  anno  26  E.  3.  ex 
eodem  roL  Htx  Henrico  de  Percey^  Ricardade Nevilf  ^t.  V o- 
lumus  ct  xobis  el  alteri  vest  rum  tcnore  prfF.^eniium  conwiitUmus 
tt  mandamuf,  quod  homines  nostri  de  ScoC  ad  pacem  et  ohe- 
dientiam  noslram  existenles^  legibus^  liberlatibus,  et  liberis 
.  amsueiudimbuSf  guibut  ipsiet  anteceaores  sui  tempore  Celebris^ 
Aiextmari  quonAm  Regh  ScoV  rationabililer  «n 
fuerunt^  nil  vl  gaudere  deberent^  prout  in  qtdbuadam  indenturis. 
Sec.  plenim  dicilttr  confineri.    And  there  is  a  writ  in  the  Re- 
gister ^5.  a.  Dedunus  potestatem  recipendi  ad  fidcm  ct  pacem 
(«)  Fit*.  Brief,  jw&lram  liomines  de  Gaiioway.     Now  the  case  in  («)  4 '2 
ui.  Airt.  23.1.       3. 2^     (which  was  within  sixteen  years  of  the  said  grant, 
concerning  the  laws  in  26  E.  3.)  ruleth  it,  that  so  many  as 
were  born  in  that  part  of  Scotland  tnat  was  under  the  ligeanoe 
of  the  King  were  no  aliens,  hut  iTiheritnhle  to  land.s  in  Eng- 
land; yet  was  that  part  oi  Scollaiui  in  another  kingdom, 
governed  by  several  laws,  &c.    And  if  they  were  natursu  sub- 
jects in  that  case,  when  the  King  of  England  had  bnt  part  of 
Scotland,  what  reason  should  there  be  wiiy^  those  that  are  bom 
Berwick.        there,  when  the  King  hath  all  Scotland,  should  not  be  natural 
(6)  I  ^.381,  pubject:>,  and  no  aliens?  So,  likewise,  (ft)  Berwick  is  no  part  of 
England,  nor  governed  by  the  law;  of  Eniiland  ;  and  yel  they 
*    that  have  been  born  there,  since  they  were  under  the  oI>e- 
dieoce  of  one  King,  arc  natural-born  subjects,  and  no  aliens, 
(«}  Fitz.  Pro-  as  it  appeareth  in  15  R.  S.  cap.  7,  &c.   'hde  (c)  19  H.  6.  35. 
Protect  4S         &  39  H.  6.  39.  a.  And  yet  in  all  these  cases  and  exaniples» 
ro  ec .         if  this  new  devised  plea  had  been  sufficient,  they  should  have 
been  all  aliens,  :ii:rnn<?t  so  many  judgment'?,  resolutions,  hii- 
thorities,  and  judicial  precedents  in  all  succegsions  of  ages. 
There  were  .souietimcs  in  England,  whilst  the  heotarchy  lasted, 
seven  several  crowned  Kings  of  seven  several  and  distinct 
kingdoms ;  but  in  the  end  the  West  Saxons  got  the  monarchy, 
and  all  tite  other  Kings  melted  (as  it  were)  the  crowns  to 
iTiako  one  imperial  diadem  for  tI>o  King  of  the  West  Saxons 
owv  all.    Now  \\lien  the  whole  wus  untior  {\\v  actual  and 
real  iigtuuce  and  obedience  ul  one  King,  were  any  ihut  were 

born  in  any  of  those  several  and  distinct  kingdoms  aliens  ione 
to  another  ?  Certainly  they  beinc  bom  under  the  obedteneo  of 

one  King  and  Sovereign  were  all  natural-born  subjects,  and 
capable  of  and  inheritable  unto  any  lands  in  any  of  the  said 

Icingdoms.  • 
£  *  24:  a.  j      *Jn  the  liol^  history  reported  by  bt.  Lfuke,  exdiclamim  Spi- 
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rUus  SancHf  cap.  91  et  22  Act.  Aftottohnrnf  it  is  certain  that 
St.  Paul  was  a  Jew,  born  in  Tarsofl,  a  famous  city  of  Cilicia; 
for  it  appeareth  in  the  said  2Ist  cliapter,  ver.  39.  by  his  own 
words,  Ego  homo  mm  quidein  Judtcus  a  Tarso  CilicicE,  non  i^- 
Mim-eivUatis  municeps.  And  in  the  22d  chapter,  ver.  3.  Ego 
mm  mr  Judaua  naiua  Tarso  CUicuB^  &c. ;  and  then  made  that 
excellent  sermon  there  recorded,  which,  when  the  Jew8  heard, 
ihe  text  <>aith,  ver.  23.  Levaverunt  vocem  tuam  tUeentety  Tidie 
de  terra  liujnsmodi,  non  enim  fas  est  ewn  vivere  ;  rociferantibus 
anteni  eis  et  prnjicientihts  vcstimenta  sua,  et  pulverum  jactan- 
tibus  in  aeremy  Claudius  Lysias,  the  popular  Tribune,  to  please 
thif  '  tnrbiilent  and  profime  multitooe  (though  it  were  utterly  ' 
agtioBt  justice  and  common  reason)  the  text  taith  Jvitit  Tri" 
hums  induct  cum  in  castrn;  2.  JUigellis  eadif  and  3.  fffr^iiert 
ettm  (quid  ita?)  ut  scirel  propter  quam  causam  sic  acclamarent; 
and  when  they  had  bound  Paul  with  cords,  ready  to  execute 
the  tribune's  unjust  commandment,  the  blessed  Apostle  (to 
•void  ankwfnl  and  sharp  punishment)  took  hold  of  the  law 
of  a  heathen  emperor,  and  said  to  the  Centurion  standing  by 
him,  Si  hominem  Romanum  et.indemnatum  licet  xobis  ^agellaref} 
Which  when  the  Centurion  heard,  he  went  to  the  Tribune 
and  Kai(i.  Quid  acturus  es  y  Jlic  cnim  homo  rives  Romanus  est. 
Then  came  the  Tribune  to  Paul,  and  said  unto  him,  Die 
wdki  It  tu  Romanus  es  ?  At  iUe  dixit,  Etiam,  And  the  Tribune 
answered,  Ego  mufia  summa  dvitdem  hone  eonsequuttu  smm. 
But  Paul,  not  meaning  to  conceal  the  dignity  of  his  birth* 
right,  paid,  Egofu/fcm  et  natus  sum:  ns  if  he  should  have  said 
to  the  Tribune,  you  have  your  freedom  by  purchase  of  money, 
and  I  (by  a  more  ncbic  nscarts)  by  birth-right  and  inheritance. 
Pntinus  ereo  (saith  the  text)  decesserunt  ab  ilia  qui  ilium  tor- 
tni  ermii,  Tribunus  quoque  timuit  postquam  reschiL  ^wta  ehis 
Romanus  esset^  et  quia  alligasset  eum.  So  hereby  it  is  ma- 
nifest that  Paul  was  a  Jew,  born  at  Tarsus  in  Cilicia,  in  Asia 
Minor;  and  yet  being  born  under  the  obedience  of  the  lioman 
Emperor,  he  was  by  birth  a  citizen  of  Rome  in  Italy  in  Europe, 
that  is,  capable  of  and  inheritable  to  all  privileges  and  immu- 
nities of  that  city.  But  such  a  plea  as  is  now  imagined  minst 
Calvin  might  have  made  Si.  Paul  an  alien  to  Rome.  For  if 
the  Gmperor  of  Rome  had  several  ligeances  for  every  several 
kingdom  and  country  under  his  obedience,  then  might  it  have 
been  «aid  against  St.  Paul,  that  he  was  extra  *ligeantiam  Jmpe-  £#24  b, 
raioris  regni  sui  IlalioB,  et  infra  ligeantiam  Imperaioris  regni 
lai  GUdm,  S^.  But  as  8t.  Paul  vrw  Jviaeui  patnd  et  Ror 
mam$  privilegio,  Jud^us  natione  et  Romanus  jure  nationum  ; 
•0  nay  Calvin  say,  that  he  is  Scotus  patri€e,  et  Anghu  prmic' 
gio  ;  Scotus  natione^  et  Anglus  jure  nationum. 

Samaria  in  Syria  was  the  chief  city  of  the  ten  tribes :  but  it 
being  usurped  by  the  King  of  Syria,  and  the  Jews  taken  pri- 
soners, and  carried  away  in  captivity,  was  after  inhabited  by 
the  Panyms.  Now  albdt  Samaria  of  right  belonged  to  Jewry, 
yet  because  the  people  of  Samaria  were  not  under  actoal  obe-  ' 
dience,  by  the  judgment  of  the  Chief  Justice  of  the  whole 
'florid  they  were  adjudged  aUenigaiCB,  aliens :  for  in  the 
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SvaiifeliBt  St.  Luke*  e.  17.  wlien  Chriit  luid  cUansedl  dia  lea 
)apari| 

tu^  ff^ft,  rf^rrnms  fft  rum  magnd  vote  magnffrmns  Drrrnu  el 
cecidil  in Jaciem  ante  pedes  ejus  ^ralias  agenn,  r(  hie  cmt  Sama- 
rUantts,  Et  Jesus  renpondens  dixii,  Nome  decern  mundati  lunt^ 
H  nmm  M  tuni  i  Nan  fit  inventus  qui  redirei  ti  darei  gMnm 
DcQ  miH  kh  uKenigma,  80  as,  by  his  jiidgmeflit«  this  namari- 
tsn  was  alienigena,  a  stranger  born;  because  he  bed  the  plaee, 
but  wanted  ohedfence.  Et  si  de^it  ohedirnfin  van  ndjnvet  forns. 
And  thif>  aj^reeth  with  the  divine,  who  Faith,  Si  locus  snivare 
potuissety  ^tan  de  cocio  pro  sua  inobedientia  non  cecidisset. 
Adam  in  paradise  non  eeeidiMtet^  Lot  in  monte  non  ceddissetf 
sed  poiim  m  Sathm, 

6.  No«r  resteth  the  sixth  fNiH  of  this  liivinion,  that  is  to  saj, 
Ri\  demnn'^frative  illntioni?  or  coiielusioMy  draarn  pUioijr  and 
expressly  Crom  the  premises. 

1.  Every  one  that  ib  an  alien  by  birth,  may  be,  or  mi^t 
have  been,^  an  enemy  by  accident :  but  Calvin  could  never  at 
any  time  be  an  enemy  by  any  accident ;  ergo^  he  eanoot  be  an 
alien  by  birth.  Vide  33  M .  6.  f.  1 .  a.  b.  the  difierenee  between 
an  alien  enemy,  nnd  a  suhject  traitor.  Hostes  sunt  qui  nobis^ 
vel  quibus  no^  helium  dccernimus^  cceteri  proditores,  preedoneg^ 
SfT.  The  major  is  apparent,  and  is  proved  by  that  which 
hath  been  said.  Et  vide  Magna  Charia,  cap.  iiO,  19  E.  4.  6. 
9  8. 5.  e.  1.  87  E.  3.  c.  9.  4  U.  5.  c.  7.  14  E.  3.  itat.  8. 
c.  2.  Src. 

2.  Whosoever  are  born  under  one  natural  lig^eanra  and 
obedience  due  by  the  law  of  nature  to  one  Sovereigjn  are 
natural-born  subjects  hut  Calvin  was  born  under  one  natural 
ligeancc  and  obedience,  due  by  the  law  of  nature  to  one  Sove- 
reign ;  crgoy  he  is  a  nataral-faiom  sobjeet. 

r  *  25  a.]       ^*  Whosoever  is  horn  within  the  Ksiw^s  power  orpretee- 
tton,  is  no  alien  :  but  Calvin  was  born  ua£r  the  King's  power 
*  and  protection  ;  fr^o  he  is  no  alien. 

4.  Fvery  stranger  bom  must  at  his  birth  be  either  amicus 
or  inimicus:  but  Calvin  at  his  birth  could  neither  be  amicus 
nor  hdmieus  /  ergo  he  ia  no  stranger  hern.  Mndem  he  can- 
not he^  beeaase  he  is  tubditus :  for  that  caose  abo  he  caonet  be 
mnicus;  neither  now  eaa  SeoHa  be  aaid  to  be  ioltfai-eavftef>  aa 
hath  been  said. 

aavfer'tArgii-  5.  Whatsoever  is  due  by  the  law  or  constitution  of  man, 
may  be  altered:  but  natural  ligeance  or  obedience  of  the 

H^.^?   1  'subject  to  the  Sovereign  cannot  be  altered;  mo  nataral  ii. 

lila^4S.ft7.  geanoe  or  obedienee  to  the  Sovereign  ia  not  doe  oy  the  law  or 
^Ottitnttoa  of  man.  Again,  whaCaoever  iti  due  by  the  law  of 
nature,  cannot  be  altered  :  but  liw;eance  nnri  obrdiencc  of  the 
subject  to  the  Sovereign  is  due  by  tlu-  \nw  of  ualiire  ;  ers;o  it 
cannot  be  altered.  It  hath  been  proved  iiefore,  that  lia;eance 
or  obedience  of  the  inferior  to  the  superior,  of  the  subject  to 

AAia  13  a.  4fae  sovereign,  was  doe  hf  the  law  of  natoee  maai^  thomaad 
years  belbre  any  law  of  roan  was  made ;  which  ligeaooe  or 
obedience  (beinir  the  only  mark  to  distiriiruiah  a  sunyect  from 

an  aHen)  could  not  be  altered;  tbere^^^  it  remaioeM^  atiU 
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bf  tbe  kw  of  uture.  For  /(p^f  naturte  perfieAnma  nmi  tt 

immiitahiles^  kiimamvero  Juris  conditio  temper  in  infinitum  de* 
currit,  el  nihil  est  in  eo  quod  perpetiio  tittfe  p§uit*   I^^n  Ate*. 
manas  nascuntur^  rivunf,  moruintur. 

Lastly,  wbohoever  at  his  birth  cannot  be  an  alien  to  the 
King  of  Englanil,  canDot  be  an  alien  to  any  of  his  aul>jecU  of 
Eoffland :  bnt  the  plaiiitiir  at  bis  fatrlii  cooid  be  no  alien  to 
tbe  King  of  England;  ergo  the  plaintiff  cannot  be  an  alien 
to  any  of  the  subjects  of  England.  The  mq/or  and  minor 
both  be  propositioned  perspicite  rerce.  For  as  to  the  major  it  id 
to  he  observed,  th;it  whosoever  is  an  alien  born,  is  ho  accounted 
iu  law,  iu  resptxt  uf  the  Kiog :  and  that  uppearetb  first,  by 

tbe  pleading  lo  often  belbra  remembered,  that  he  mnat  be^rfre  Co.  LH.  3  k> 
ligemHamSegitj  withoat  any  mention  making  of  tbesnbject.  2, 
When  an  alien  bom  porchaseth  any  lands,  the  King  onfy  shall 
have  them,  though  they  be  holden  of  a  subject,  in  which  case 
the  subject  loseth  his  seigniory.  And  as  it  is  said  in  our  bookfli ' 
%a  alien  may  purchase  nd  prajicuum  Regis  /  but  the  act  of  l  Vent.  419. 
kw  ^veth  tlie  alien  nothing :  and  therefore  if  a  woman  alion 
mameth  a  subject,  she  shall  not  be  endowed  (l),  neither  shall 
an  alien  be  tenant  by  the  curtesy.  Vide  3  H.  6. 55  a.   4  H.  S.  fysf*  ^''^ 
179.    5.  Tlie  subject  shall  plead  that  the  defendant  isan^alien  [V^&b.] 
born,  for  the  l>enefit  of  the  K ins:,  that  he  upon  office  found 
may  seize  ;  and  2.  that  the  tenant  may  yield  to  the  King  the 
land,  aod  i|ot  to  tbe  alien,  becaase  tlie  iCing  hath  best  right 
thmnoto.  4.  Leagues  between  oor  SoTereign  and  others  aio 
the  only  means  to  make  aliens  friends,  et  feeder  a  percutere^  to  ' 
make  leag«ie«!,  ov]y  and  wholly  pertaineth  to  the  Kin:^.  .'7. 
Wars  do  make  ;iliens  enennies,  and  bellum   indicere  i>eloirg- 
eth  only  and  whollv  to  the  King,  and  not  to  the  subject,  as  ap« 
pesrelh  in  19  Ed.  i.  4.  fol.  6  b6.  The  King  only  without  tbe 
sabject  may  mahe  not  only  letters  of  safo  conduct,  Imt  lottem 
patent  of  denization,  towhom,  and  how  many  he  will,  and  en- 
able them  at  hi?  pleasiirc  to  sue  nnv  of  his  pnhjpct?  in  nny  ac- 
tion whatsoever  real  or  personal,  which  the  King  could  not  do 
without  the  subject,  if  the  subject  had  any  interest  given  unto 
hiffl  by  the  law  in  any  thing  concerning  an  alien  born.  Nay, 
the  kw  is  more  precise  herek  than  in  a  number  of  other  oaaea 
to  of  higher  nature:  for  the  King  cannot  grant ,  to  any 
other  to  make  of  strnn;::ers  born,  denizens ;   it  is  by  the 
kw  itself  PC  inseparably  and  indifidually  annexed  to  hi«?  royal 
person  (as  the  book  is  in  20  H.  7.  fol.  8.)  For  tlic  law  e'.teem-  BrJWertslll. 
cth  it  a  point  of  high  prerogative,  Ju$  majeslalisy  et  inter  insig- 
ma  nanma  poteUaUi  to  mahe  auens  bom  sobjecta  of  Ibe 
raalm,  and  capabk  of  the  lands  and  inheritances  of  England 
in  such  sort  as  any  natural  born  subject  is.   And  therefore  by 
the  statute  of  27  H.  8.  c.  !S^4.  many  of  the  most  ancient  prero- 
gatives and  royal  flowers  of  the  crowo^  as  authority  to  pardon 


(L)  But  if  a  woniaa  alien  marries  by  the  Vi4.  Baf|mvfi^s Mol»<p).  Ce.  Litt.39  b. 
ftccttce  of  the  Kiog,  she  9bali  hfi  eodovcd. 
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treason,  murtber,  manfilauf^liter,  and  fiflony,  poircr  to  roake 

^  Justices  in  eyre,  JuHtices  of  assif:e.  Justices  of  peacp,  and 
f^aol  delivery,  iind  such  like,  hnvinp;^  been  covered  and  t  lo'l 
from  the  crown,  uore  a^ain  r^^-iinitcd  to  the  same:  ')iit  au- 
thority to  make  letters  of  denization  was  never  mentioned 
therein  to  be  resumed,  for  that  never  any  claimed  ihe  same  by 
any  pretext  whatsoever,  being  a  matter  of  so  bi^h  a  point  of 
prerogative.  So  as  the  pleading  agaiast  an  alien,  the  purchase 
by  any  alien,  leagues  and  wars  between  alien*!,  denizations, 
and  pnfe  conducts  of  aliens,  have  aspect  only  and  wholly  unto 
tho  I\innf.  It  followeth  therefore,  that  no  man  can  be 
aiieii  to  the  subject  that  is  not  alien  to  the  KIdl;.  Non  poicsi 
ene  aUenigem  corpori,  qui  non  esi  capiti,  non  ^regi  qui  non  esi 

The  authorities  of  law  cited  in  tliis  case  for  maintenance 
of  the  iudgment,  4  H.  3.  tit.  Uower.  Bracton,  lib.  5.  fol.  427. 
Fleta,  lib.  6.  eap.  47.    In  fewp.  E.  1 .    Hingham*s  Report. 
[  •  26  a.  ]    17  Ed.  2.  cap.  12. 1 1  Ed.  J.  -cap.  2.  U  Lid.  3  Stalnt.  de  Fran- 
cid,   410  Ed.  3.  fol.  2.  42  Ed.  3.  cap.  10.  9St  Lib.  Ass. 

13  Rich.  2.  cap.  2.    15  Rich.  2.  cap.  7.    1 1  Hen.  4.  fol.  26. 

14  Hen.  4.  fol.  19.  13  H.  4.  Siafuium  de  Gut/an.  29  Hen.  6. 
fit.  Estoppel  48.  28  H.  6.  cap.  .5.  .TJ  Hen.  6.  fol.  23.  32 
Hen.  6.  fol.  26.    Littl.  tnnps  Ed.  4.  lib.  2.  cap.  Villcnage. 

15  Ed.  4.  fol.  15.  19  Ed.  4.  (i.  22  Ed.  4.  cap.  8.  2  Rich.  3. 
2.  and  12.  6  Hen.  8.  fbl.  2.  Dyer.  14  H.  8.  cap.  2.  No  man- 
ner of  stranger  born  out  of  (he  King's  obei  sauce,  22  H.  8.  c.  8. 
Every  person  born  otit  of  the  realm  of  England,  out  of  the 
Kini^'^s  obeisanco,  32  11.  8.  c.  IC.    25  H.  8.  r.  15,  &c.    4  Ed. 

6.  Plowd,  Comintnt.  fol.  2.  Fogasisa's  case.  2  and  3  Ph.  and 
Mar.  Dyer  145.    Shirley  s  case.    5  El.  Dyer  224.    13  El.  c. 

7.  dS»  Bmkrttpt9.  All  commissions  ancient  and  late,  for  the 
finding  of  offices,  to  entitle  the  King  to  the  lands  ofaliena 
bom ;  also  all  letters  patent  of  denization  of  ancient  and  later 
time<^  do  prove,  that  he  IS  no  alien  that  is  born  under  the 
Kind's  obedience. 

Tbe5thgenena     Now  we  are  come  to  consider  of  legal  inconveniences  :  and 
part  eoncem-  firsi  of  sttcb  as  have  been  objected  against  the  plaintiff;  and, 
itxg  iDcoBf«n|.  secondly,  of  such  as  should  follow,  if  it  had  been  adjudged 
against  the  plaintiff. 

Of  such  inconveniences  as  were  objected  nn^ninst  the  plain- 
tiff, there  remain  only  four  to  be  answered  ;  for  all  the  rest 
are  clearly  and  fully  satisfied  before  :  I.  That  if  posinali  (dtoiild 
be  inheritable  to  our  laws  and  inheritances,  it  were  reason  tiiey 
flbould  be  bound  by  our  laws ;  but  pottneti  are  not  bound  -by 
our  statute  or  common  laws ;  for  they  having  (as  it  was  ob» 
jected)  never  so  much  freehold  or  inheritance,  cannot  be  re- 
turned of  juries,  nor  subject  to  scot  or  lot,  nor  chargenblr  to 
subsidies  or  quinzimen,  nor  bound  by  any  act  of  parliament 
made  in  England.  2.  Whether  one  be  born  within  the  kinff* 
dom  of  Scotland  or  no»  is  not  triable  in  England,  for  that  it  is 
a  thing  done  out  of  this  realm,  and  no  jury  can  be  returned 
for  the  trial  of  any  such  is^iiir  t  nnrl  what  inconvenience  should 

thereof  follow,  if  such  pleas  thai  wanted  trial  should  be  allowed 
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{tar  then  all  aliens  might  imagine  the  like  pica)  they  that' 6b* 
jecteti  it,  \cft  it  to  the  conftideration  of  others.  3.  It  was  ob* 
jectrd,  that  this  innovation  was  so  dangerous,  that  the  eertaia 

event  thereof  no  man  could  foresee,  and  therefore  some  thoiii^ht 

it  tit,  (hat  thinjjs  should  f^tand  and  continue  as  lhc_y  had  been  m 

tuniier  time,  for  fear  of  the  worst.    4.  If  ^oslnali  were  by 

law  legitimated  iii  Ettglaod,  it  was  objected  what  inconvenience 

and  confusion  should  ^follow  if  (for  the  punishment  of  us  all)  [  *  S6  b.  ] 

the  King's  royal  issue  should  fail,  &c.  whereby  those  kingdoms 

aright  again  be  divided.    All  (he  other  arguments  and  objec- 

tioD<«  that  have  been  made  have  been  all  answered  before^  and 

seed  not  to  be  repeated  again. 

1.  To  the  first  it  was  resolved,  that  the  cause  of  this  doubt  was. 
the  mistaking  of  the  law :  for  if  a  poiinalus  do  purchase  any 
lands  in  England,  he  shall  be  bubject  in  respect  thereof  not 
p:i!v  to  the  I  .ns  of  this  realtii,  hut  also  to  all  services  and  ron- 
tributjous,  and  to  the  payment  of  subsidies,  taxes,  and  pubUc 
charge?,  as  any  denizen  or  Englii»hman  tihall  be ;  nay,  if  he 
dwell  in  England,  the  Kins  may  command  him,  by  a  writ  of 
Ne  ejceai  regnwm,  that  he  <Mpart  not  out  of  England.  But  if 
a  po<if/iafus  dwell  in  Scotland,  and  have  lands  in  Eagland, 
beiiball  be  chargeable  i*or  ihr  ^a?ne  to  all  intents  and  purposes 
as  if  an  Kiiglishman  were  owner  tliereof,  and  dwelt  in  Scot- 
land, Ireland,  in  the  iolea  of  Man,  Guernsey,  or  Jersey,  or 
elsewhere.  The  same  law  is  of  an  Irishman  that  dwells  in 
Ireland,  and  hath  land  in  England.  But  if  pottnati,  or  Irish- 
men, men  of  the  l^Ies  of  Man,  Guernsey,  Jersey, &c.  have  lands 
williin  Kii^^laiid,  and  dwell  here,  thnv  shall  be  subject  to  all 
service-  nnd  public cliarijcs  within  this  realm,  as  any  English- 
man Miall  be.  So  as  to  services  and  charges, the  Postnali  and 
£u4li(«lu»eH  born  are  all  in  one  predicament. 

Concerning  the  (rial,  a  threefold  answer  was  thereunto 
made  and  resolved  :  1.  That  the  like  objection  might  be  made 
against  Irishmen,  Gnscoin?:,  Normans,  men  of  the  Isles  of 
Man,  Guernsey,  and  Jersey,  of  Berwick,  &c.  all  which  ap- 
pear by  the  rule  of  our  books  to  be  natural  born  huhjects  ;  and 
)et  no  jury  can  come  out  of  any  of  those  countries  and  places, 
for  trial  of  their  births  there.  If  the  deroandaat  or  plaintiff 
in  any  action  concerning  land^  be  born  in  Ireland,  GKierosey, 
Jer.tcy,  &c.  out  of  the  realm  of  England,  if  the  tenant  or  de- 
fendant plead,  that  he  was  born  out  of  the  Itgcance  of  the 
King,  &c.  tlic  demandant  or  pbiintiflf may  reply,  that  he  was 
born  under  t!ie  ligeance  of  the  King  at  sucii  place  within 
England  ;  and  upon  the  evidence  the  place  shall  not  be  mate-  co.  Lit.  26i «. 
rial,  but  only  the .  issue  shall  be,  whether  the  demandant  or  b.  isCo.47«. 
plaintiff  were  born  under  the  ligeance  of  the  King  in  any 
of  his  kingdom*?  or  doniiniona  whatsoever  :  and  in  that  ca«!e 
the  jury,  (if  they  will)  may  find  the  special  matter,  viz.  the 
place  where  he  was  born,  and  leave  it  to  the  judgment  of  the 
ONirt :  and  thai  jurors  may  take  knowledge  of  things  done  *ont  r  «  97  a  1 
of  the  realm  in  this  and  like  cases,  riV/e-'7  H.  7.  8  b.  3D  Ed.  3^  *■  •'.J 
Averment  3i.  5  Ric.  2.  tit.  Trial  54.  15  Ed.  4.  16.  ftS  H. 
6.  S5.   Fiu.  Nat.  Brev.  196.    Vide  DowdaJe's  casa,  ia  the 
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giftth  PaH  df  my  R6|>ort«>,  rol.47.  and  fhero  rlivcrs  otH«rjucl|r« 
Hf^ts  be  f ooched  (*).  3  Brdwn,  in  anno  32  H.  6.  reporteth 
a  jndjfTTieTit  then  lately  jfivep.  < hat  where  the  defendant  pleaded 
that  the  plaintiff  was  a  Scot,  born  at  St.  Jofin's  town  in  Scot- 
land, out  of  the  ligeance  of  the  King;  whereupon  they  were 
mt  imv^f  and  tbat  mut  wa»  Iried  where  ih&  wnt  i»aa  brought, 
and  that  apfwareth  ali^o  by  ^  Am.  pi.  34.  that  the  jury  did 
ftid  Che  Prior  to  be  born  in  Gancoin.  (for  so  much  is  necessa- 
rify  provod  hv  the  words  frore  fffif  )  And  20  Ed.  3.  tit.  Aver- 
ment 34.  in  ^  juris  nfritm^  the  cleatli  of  one  of  the  vouchees  was 
alleged  at  suoh  a  ca«ile  in  Britnin,  and  this  was  inquired  of  by 
the  Jury ;  and  it  it  bolden  in  5  Rieb.  S.  Hi.  Trial  M.  that  if  « 
BMh  ttfl  adiier inf(  ta  the  aneanca  af  the  King  in  Franca,  hia 
land  i«  forfeitable,  aMd  bia  adberttnry  sbaJl  be  tried  where  the 
land  Is,  a"?  oftrntimes  hnth  been  done«  as  there  it  is  said  by  Bel- 
knap :  and  Fi(z.  Nat.  Hr.  ]96  in  a  MorUlanc,  if  the  ancestor 
died  in  innere  peregrinulionu  sux  vers,  Terram  Sanctam  the 
jury  shall  enquire  of  it  i  bat  in  the  case  at  bar,  seeing  the  de« 
ftndant  hail  pleaded  the  tralh  of  the  f-ase,  and  tba'plafntiir 
halb  not  denied  if,  but  demurred  upon  the  sane,  and  thereby 
*  confe?^rd  nil  matters  of  fact,  tIjeCouit  now  oiii;1it  to  jiid^e 

upon  the  special  matter,  even  ae  if  a  jnrv  npmi  an  issue  joined 
in  England,  as  it  iti  aforebuid;  had  found  the  special  iuatler,and 
left  it  the  court. 

5.  To  the  third  it  was  answered  and  resolved,  that  tbia 
jadgiaent  was  rather  a  renovation  of  the  judgments  and  cen- 
•tH*es  of  the  reverend  judwefiund  st^^e^  of  the  law  in  so  many 
ag-es  past,  than  any  innovation,  as  appeareth  by  the  book  and 
bookca'iej;  before  recited  :  neither  have  judges  power  to  Judge 
according  to  that  which  they  think  to  l>e  lit,  but  that  which 
out  of  the  laws  they  hnow  Co  be  rig^ht  and  consonant  to  law. 
Jyfkxh^m  nihil  exarbilrio  stw  JbckU^  netproposilo  domesticm 
voluntatis,  sed  juxta  leges  ei  jura  promtntiat.  And  as  for 
mort. V,  fearf*  grounded  upon  no  just  canse,  rff/i  mon  eadunt  in 
constafttetn  vintm,  vani  timores  (rstir/trinih  sunt. 

S  Ventris  6.  4.  And  at*  lo  the  fourth,  it  is  iesii  ihuu  a  dream  of  a  shadow,  or 
s  shadow  op  a  diWim  t  for  it  hath  been  often  said,  natnrsl  !«• 
'giCii|iation  respecteth  actual  obedience  to  the  Sovereign  at  the 
time  of  the  birth;  for  as  the  Antenali  remain  aliens  as  to  the 
erown  of  Eng^land,  because  ihey  wore  born  w  hen  therewerese- 
r  a  g7  ]  veral  Kinjjfs  of  the  s«  vernl  kii  L^iioms,  and  (he  ^uniting  of  the 
kingdoms  by  descent  subbequeiit  cannul  make  him  a  subject  to 
that  crown  to  wbicb  be  was  alien  at  the  time  of  his  birth  :  so 
aiheiC  the  hin§donis  (which  Almighty  Qod  of  his  infinite  good* 
Mssand  mercy  divert)  should  by  descent  be  divided,  and  go* 

Note,  OB  the     vcrned  by  several  Kif<cs;  yet  it  was  resolved,  that  all  thoso 
that  were  born  under  one  natural  obedience  while  the  realms 

they  were  di-    were  united  under  one  Sovereign,  t>hou Id  remain  natural  born 

Tidodt  tnit  am  8ubjectS»  and  dO  aliens;  far  that  naturailBation  due  and  vested 


e^I^trlm.^  by  Itrirthrighti  cannot  by  any  separation  of  themwna  after^ 
■A.  Ward  hb  tahah  away  %  nor  he  that  waa  by  judgment  of  law  g 


^  (N)  Vid.  note  i?»iwto/g's  ce»e,  6  Rep.  47  b. 
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wturar  Mifajpct  it  tlie  lime  of  his  bii-tK,  beeome  in  riienf  < 
such  a  matter     post  facto.    And  in  that  casoy  upon  aocliav 

accident,  our  posfmttus  may  be  ad  fidetn  ufriusour  Regit^  ai 

Brac'oii  <.aith  in  the  ufore  rfmemliered  place,  fol-  427.  Sicut 

Anghcus  tion  uudUur  m  placiLatido  aiiquem  de  trrrii  el  tene* 

man*  im  Franeid^  iia  t»c  debet  Frtmcfgena  et  miiemgenay  qui 

fitmt  md  Jdem  Regis  FrandaSf  audiri  phdUmdo  m  JtngUd  $ 

$fd  Unnen  iunl  aliqni  Fnuteigena  in  Franeid  qui  sunt  ad  fidmm 

nfrinsque  ;  et  semper  fuerunt  ante  Normnniam  dcperdiiam  et 

posf^  ri  qui  pfnritant  hie  rt  ihi^  ed  ratione  cjun  sunt  ari  fidtm  nfru 

usque^  SI  cut  fuit  Wiliielmus  comes  mareschaUus  et  mamm  An- 

glid,  eiM.it  Gym  mamm  im  Firmteid^  et  aHi  plures,  <.:on- 

MTiiiBK  Hbereaaon  drawn  from  the  (a)  etymoloifieii,  it  mtode  .  ,  ^  ..  ^ 

VKHinst  Ibem^  fi>r  that  by  their  omn  iterivmtibn  aliemm  gmtk 

ni\d  ahrrrm  figeatttitB  i»  all  ouo  :  but  arg-urnrnt*?  drawn  from 

etymologies  are  loo  weak  oiui  too  li^ht  for  juclirps  to  build 

tlwir  jud|{ment8  upon:  (ar  uepetiumc.ro  ubi  proprulas  (b)  ver-* 

benm  uUenditur^  sensw  verUaiit  amiitHur :  and  yet  when  they 

•((rte  with  the  judgment  of  law,  judges  may  aw  tbaoi  fitf^t^t 

naments.    But  on  tbe  other  side,  some  incoiivenienctei)  should 

follow,  if  the  plea  ag^in^t  the  plaintiff*  nhould  be  allowed : 

for  first  it  raakoth  li;»eance  Inral:  videlicet^  lis^rantin  RrrriK  regni 

sui  Scotias,  unci  ligeaniia  Rtgis  regni sui  Angiuc :  whereupon 

should  follow,  firtit,  that  faith  or  ligeance,  which  is  universal, 

thould  be  confined  within  local  limits  and> bounds:  secondly, 

that  the  subjects  should  not  be  bound  (o  serve  the  King  in 

peacp  or  in  war  out  of  those  lintits  ;  thirdly,  it  should  ille^iti* 

male  nianv.  and  S'^me  of  noble  hlood,  which  were  born  in 

Gascf>in,  Cjiuictinc,  Normandy,  Calais,  Touraay,  Franco,  and 

divers*  other  of  his  Majesty's  dominions,  whil^^t  the  same  were 

in  actual  ^obedience,  and  in  Berwick,  Ireland,  Guernsey,  and  [  «  !28  a.  1 

Jer>iey,  if  this  plea  should  have  been  admitted  for  good.  And«  * 

thirdly,  thi^  stranflfe  and  new  devised  plea  inclineth  tpo  raucb 

to  CO  Hi'enn nop  ttiat  dannerous   and  desperate  error  of  the 

8[)eticer>',  tonchcd  before,  to  receive  auy  allowance  within 

\\  esiniiitsler-halh 

In  the  proceed mg  of  this  ease,  these  things  were  observed, 
and  BO  did  the  Chief  Justice  of  the  Common  Pleas  publicly 
deliver  in  the  end  of  his  argument  in  the  Eaehequer  Cham* 
her.  First,  that  nn  rormnaf»dment  or  message  by  word  or 
wilting  V* as  sent  or  delivered  from  any  whatsoever  to  any  of 
tbe  Judges,  to  cause  theiu  to  iiicime  to  any  opinion  in  this  case  ; 
whteb  1  remember,  fer  that  it  is  bononrable  for  the  slate,  and 
eoiisonaut  to  the  laws  and  statutes  of  this  realm.  Secondly, 
there  was  observed,  what  a  concurrence  of  judgments,  resolu* 
tions,  and  rules,  there  he  in  our  books  in  all  ao^es  concerning 
this  case,  as  if  they  had  been  prepared  for  the  deciding  of  ihe 
Question  of  this  point :  and  that  (which  never  fell  out  in  any 
doahtful  case)  no  one  opinion  in  all  our  books  is  against  this 
jsdgroent.  Thirdly,  that  the  five  Judges  of  the  King's  Bench, 
who  adjourned  this  case  into  the  Exchequer  Chamber,  rather 
adjourned  it  for  weight  than  difficulty,  *for  all  they  in  their  ar- 
gutaeats  una  voce  concurred  with  the  judgment.  Fourthly, 
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tliat  never  any  case  was  adjiulffed  in  the  Exchequer  Chaml>er 
w\ih  <rr(>,\{f>r  concordance  ana  less  variety  of  opinions,  the 
Lord  Chancellor  and  twelve  of  the  judges  concurring  in  one 
opinion.    Fifthly,  that  there  was  not  in  anj  renvembrance  so 
honourable,  great,  and  intelligent  an  auditory  at  the  hearing 
of  the  arguments  of  any  Exchequer  Chamber  case,  as  was  at 
this  case  now  adjudged.   Sixthly,  it  appearetli,  that  Jurispru* 
dentin  hf^is  cnrnjntfms  ^^ns:;fi(T'  rst  ^rimfin  sncialis  rt  cnpio^n  :  so- 
ciable, in  that  itagreeth  with  the  principles  and  rules  of  other 
excellent  ficiences,  divine  and  human  :  copiou^i,  for  that  qtiam' 
fs  Co.  127  b.        adi  ea  quw  freqitentius  accidunt  Jura  adaptanlury  yet  in  a 
Co.  Lit.  218  a.  case  so  rare,  and  of  such  a  quality,  that  loss  is  the  assured  end 
Carris^eCo  practico  of  it  (for  no  alien  can  purchase  lands,  but  he 

ajm*  *  loseth  them  ;  and  ipso  facto  the  Kinj;  is  entitled  thereunto,  in 
respect  whereof  a  man  uotild  think  few  men  would  attempt  it) 
there  should  he  such  a  mtiltitude  and  farrago  of  a utlioriiies  in 
all  fiuccessious  of  ages,  in  our  books  and  bookcases,  ibr  the 
deciding  of  a  point  of  so  rare  an  accident.   £l  dc  ddammala 


[*28  b.  ]  The  Judgment  in  the  said  Case,  as  entered  on  Re- 
cord, 4fc. 

Whereupon  all  and  singular  the  premises  bein^  mn,  and 
by  the  Court  of  the  Lord  the  now  King  here  diligently  in- 

«  spected  and  examined,  and  mature  deliberation  uein^  liad 
thereof:  for  that  it  appears  to  the  Court  of  the  Lord  the 

**  now  Kirig  here,  that  the  aforesaid  plea  of  the  said  Richard 

^  Smith  and  ISicholas  Smith  above  |jieaded,  is  not  sutticient 
in  law  to  bar  the  said  Robert  Calvin  from  having  an  answer 
to  his  aforesaid  writ :  therefore  it  is  considered  by  the  Court 

*^  of  the  Lord  the  now  King  here,  that  the  aforesaid  Richard 
Smith  and  Nicholas  Smith  to  the  writ  of  the  said  Robert  do 
further  answer." 

[See  now  the  stslntcs  for  the  onion  of  both  kingdomi.]— ^^fe  i9  f^rmtr 
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BULWER'S  CASE. 

Mich.  26  &  29  Eliz. 

B.  broD^hk  an  acliM  en  the  caw  in  the  cuonty  of  N.  for  mlicioual/  caut*  BiiuPia 
WflunitobeoiitlftWcdiBLoiidoD  npon'proceN  sncdootof  a  Court 

'  it  WcatraiDMer,  tad  caasing  him  to  be  imprisoiMd  in     njion  a  capin 
ntlagatum  directMl  to  the  Sheriff  of  ^at  county,  but  issued  at 

-   Weslminster ;  and  upon  demurrer  it  was  wyodged  thai  the  actioa  was 
well  brou<^ht  in  the  county  of  N. 

In  all  cases  where  the  action  is  founded  oa  two  things  done  io  several 
conatiat,  and  both  aie  material  or  travermble,  and  the  one  withont  the 
other  does  aot  maintMn  tiie  actioii,  the  plaintiff  maj  bring  his  action 
m  which  coeaty  he  will.  S.  C.  4  Leon.  sc. 


BoirWER  of  Dalling  in  Norfolk,  brought  an  action  on  his  Nof.as.S.P. 

ca?e  ti^inst  George  Smith,  and  declared  that  one  Henry  Hey-  4B.andA.9fi. 
don,  Esq.  did  recover  20/.  8:c.  in  the  Common  Pleas  against 
the  plaintiflT,  and  after  judiJ^niont,  and  before  execution,  the 
nid  Henry  1  lev  don  died,  and  afterwards  the  said  defendant 
knowiiy  thereof,  at  W.  in  the  county  of  Norfolk  to  outlaw 
the  plaintiff  upon  the  said  judgment  in  the  name  of  Henry 
Hevdon  malitiosc  el  deceptive  machinalus  c.v/,  in  performance  of 
which  the  dcf  ndnnt,  Trin.  93  VA'r/..  at  Westminster  in  Mid- 
dlesex, pure  lia>td  :i  writ  of  Capias  ad  satisfaciendum,  in  the  cr.Jac.667. 
name  of  the  said  lleury,  upon  the  said  judgment,  directed  to  Cr.Et.689. 
the  Sheriffs  of  London,  who  by  the  procurement  of  the  defend-  '  - 
ant  returned  N'on  estinoentut;  whereupon  the  defeodant  pur- 
chased a  writ  of  Exigent  in  tbenanieof  the  paid  Henry,  which 
writ  the  said  sherifTby  the  procurement  of  the  said  defendant 
returned,  that  atbev  eral  hustings  the  said  now  plaintiff  had  been 
demanded,  el  ad  huslingum  ad  communibus  placUis  lenC  in  Guild* 
kalid  cMtatii  prad^      Lun*  pros*  post  festum  AftoM,  SU 
moniset  jHd\  anno  mpradicC  prced'  (he  now  plaintiff,  qtdnt* 
exactus  fnit^  SfC.^  et  ideo  t/>5e  tne  plaintiff  nllagntus  fuit:  and 
afterwards  Pasch.  24  El.  the  defendant  purchased  out  of  the 
said  Common  Pleas  a  writ  of  Capias  yllngatum^  in  the  name 
pt  the  said  Henry,  directed  to  the  ^.^eriff  of  Norfolk,  to  arrest 
his  body,  &c.'  whieh  writ  did  mention'^t  the  said  now  plaintiff 
was  outlawed  die  JLtm*  prox"  ante  festum  Apostolorum  Simonis 
ei  Jud\  Sfc.    And  the  said  writ  the  defendant  at  W.  aforesaid 
in  the  said  county  of  Norfolk,  did  deliver  to  one  Robert  God- 
then  deputy  to  the  Sheriff  of  the  said  county,  to  the  in- 
wat  that  be  should  execute  the  said  writ,  the  which  Robert 
ligr  foree  of  the  taid  writ  took,  and  arrested  the  said  now 

▼0L,IT«  B  ' 
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plaintiff^  and  did  imprison  him  by  the  space  of  two  months, 
UBlli  the  now  plaintiflT  purchased  his  charter  of  pardon,  by 
reason  of  whicn  outlaivry  he  forfeited  all  hU  <too^-  nnd  chat- 
tels :  and  upon  thi^  declaration  the  detendaiit  did  demur  in 
law}  and  the  principal  cause  of  the  demurrer  was  because 
[  *  1  b.  J    this  aclioh,  by  the  pretence  of  the  defendant,  *ooght  to  have 
been  brought  in  JViiddlesex  where  the  wrong  began,  for  there 
(as  it  was  said)  the  defendant  took  out  as  well  the  Cap^  ad  sa* 
ti^for  as  the  Exigent  and  the  Cap*  nthgntum  also.    And  al- 
though the  Cap*  utlagaV  wa«  executed  in  Norfolk,  yet  the  ac- 
tion ought  to  be  brought  where  the  wroug  began  ;  as  in  the 
caseof  Gonspiracr  in      E.  3.  14  a.  and -divers  other  cases 
also  were  put;  aJao  by  the  outJawry  which  wb«  in  Londpa  All 
his  goods  and  chattels  were  forfeited  vvhere  itia  mOM  rataott 
maemperif    to  bring  the  action  (Imn  in  Norfolk.  But  it  was  answered  and 
^L^at^nm*  ^^^^^^'^^  tliat  the  {(I)  aciii  n  was  well  brought  in  Norfolk  •  for 
vteUurem pot-    it  IS  A  luaziui  10  luw,  quod  ibi  semper  tkbci  jieri  trialiQ^  uhL  ja- 
Mif/  hmbtn     raior*  meHorem  poisunt  ht^teremli^am*  And  m  Norfolk  wi^  the 
O^'Tr  Ki.  574.  ^  ii^iUe  wrong,  for       the  plawtiflT was  taipaiaoiied  lor  the 
844.  Dyer  38. '  of  two  moDtUs,  and  therefore  it  is  great  rcasoa  tha^  the  plain* 
pl.Sl.  Cr-Cur.  tiff  may  have  his  action  thpi  p  •  5uia  it  doth  uot  appear  by  (he 
StpLW.        record  what  goods  or  chattels  the  pkiintiff  had  at  the  Uine  of 
the  outlawry,  but  for  the  aggravating  of  the  damages,  the 
pUintiflT  may  give  in  eridence  what  ^oods  and  cluittels  he  hath 
forfeited  by  the  outlawry.   And  this  action  doth  consist  apon 
two  principal  parts,  the  one,  matter  of  record,  and  the  other' 
matter  in  fact ;  and  tioneof  the  mntfcrs  of  record,  but  is*  mivod 
with  matter  of  fact;  and  no  matter  of  fact,  hut  is  mixed  with 
matter  of  record  :  for  the  writs  and  (he  oullriwry  ar^  matters 
of  lecordt  but  mixed  with  matters  in  fact,  sc,  pnrchasifig.  and 
prosecution  of  them  by  the  defendant  in  the  nan^e  of  Henry 
ileydon,  which  are  matters  in  fact;  also  the  imprisonment  is 
a  matter  in  fact,  litif  it  is  mixed  with  th(»  writ  of  Cap''  ndn'SfCy 
which  is  of  record,  sc.  if  the  plalntitf  was  arrested  by  virtue 
IVhere matter   thereof.    And  matters  in  fact  are  triable  only  b^  the  country 
is  depcodij^^  and  not  matters  of  record ;  and  when  one  matter  in  one  county 
iipoD  matter  la  is  depending  upon  the  matter  in  the  other  county,  there  the 
"""lUr         P^^'"**^  may(A)  choose  in  which  county  tie  wilt  bring  his  action' 
iniiy  cbooBe^in  (""^^^^  the  defendant  upon  the  should 
wbldi county    be  prejudiced  in  his  trial,  as  he  wt>ul()  not  be  in  this  case) 
LLs^ioif"^    as  if  two  (c)  conspire  to  indicl  a  man  m  one  county,  and, 
iwBrtcdefeJd-  *^^y      •J^^tr  malicious  prosecution  make  the  execution  of 
ant  should  be    their  conspiracy  in  another  county,  and  there  cause  the  party 
FiuS*"***"  *he  plaintiff  may  have  hia  action  of  coo- 

f")  "sid.  spiracy  in  M»liich  county  he  \ull,  for  they  put  their  con- 
219.  401.  1  spiracy  in  one  county  in  execution  in  the  other,  and  the 
matter  of  rccprd  of  the  inuictuicnt  is  mixed  with  the  mat- 
im.  L«ub.*  effect.  But  if*  they  conspire  in  one  eouaty,  by  Ibrce 
2(;2.  iRrowni.  of  which  conspiracy  withotit  any  other  act  hy  tliem,  be  ia 
\%  ^vi    Nov  another  county^  there  the  writ  ought  to  be  brought 

■  J  I  f     I96.'  county  where  the  conspiracy  was,  lor  the  defendants  have 

Dyer  38.  pi.  04.  Cr.  El.  d74. 844.  Plov.  530.  (c)  4  U«n.  S3.  2  RoU.  Rrp.  259.  'Staitf.  Cor, 
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done   nothing  iii  ihc  cuuutv  where  the  indictinent  was,  nor 
utr*  piftiet  Aor  privies  to  the  finding  of  the  imiictin^nt,  but 
oolj  bv  the  conspiracy  in  the  other  county.    And  ttmt  appears 
n  14  E.  4.  3  b.  and  so  the  books  in  (rf)  '4e  E.  3.  14  a.  20(e)  i'l)  Fiu.Coo- 
H.6.  10a.  b.  F.N.  B.(/)   116  b.  and  other  books  are  well  »pi'^<^y  iO; 
reconeiied.  If  a  {g)  menace  be  made  m  Essex  by  which  my  te-  [,]  Br.  Lieu  3. 
oants  depart  in  London,  1  shall  have  my  action  in  Essex,  and  not  (./ )  F.  N.  B. 
*Id  London,  for  in  sbeh  cane  I  haTe  done  nothing  in  liondon,  9  ^ 
H«6^42b.    In  all  cases  where  the'  action  is  founded  upon  .  jUrLje^yi 
two  (a)  thioffs  done  in  several  counties,  and  both  are  material  ^r.  WMt.9. ' 
or  traverBable,  and  the  one  without  the  other  doth  not  main-  (a)  Dyer 39. 
tain  the  action,  there  the  plainlifT  may  choose  to  brini;  his  ac-  ^'-j*^' j 
tioD  in  which  ot  the  counties  he  will  (a),  as  it  is  if  a  servant  be  239,  240,  24l! 
{h)  retained  in  onn  eonnty  bnd  departs  In  another,  and  there-  (»)  phs.  Ia- 
with  agree  41  E.  S.  I  b.    34  H.  6.  18  a.   38  H.  G.  15  b.    15  -7^^'^- 
E.  4.  6.   20  H.  6.  11.  29  H,  8.  Dyer  38.    20  E.  S.  25.,  &c.  5  Br  lfei'i" 
So  if  a  man  he  arrested  in  execution  in  one  county,  and  he  (r)  Dy.  as.  pi.63» 
eBOipes  into  another  county,  the  plaintiff  may  choose  to  bring  p^o^j'^;  ^^ 
his  action  in  which  ot  the  counties  be  wiii,  and  therewith  agree  4  Leou.53 
J5E.4.  3  a.  b.  90         6  a.  b«   11  El.  Dy.  278.  So  in  14E.4.  si 
a  writ  of  (d)  annuity  founded  on  a  prescription  asainst  a  ^'  !' ' " 
sua  of  religion^  or  body  corporate,  where  the  church  or  cr.Ei.271. 
house  is  in  one  county,  and  tbo  seisin  is  alleged  in  another  6J.").  2  Roll, 
county,  the  plaintiff  mny  choose  in  which  county  he  will  ^f'j  3/^^53 
bring  his  action.  48  E.  3.  ^6.  a.  b.   4  H.  4.  1.   4  H.  6.  Br  LietJaa 
5  h.   10  H.  6.  19  a.  b.  39  H.  6. 15  b.  9  £.  4. 28  b.  4  E.4.  43.V2. 83. 
26a.,te.  F.N.B.  152  e.  Otherwise  ifthe  annuity  be  granted 
in  one  county  to  be  paid  in  another,  the  action  lies  where         '  ** 
the  g^rant  wn«.  and  so  is  +  H  H .  6      h.    So  if  a  man  cites  one  ^  3^  Licu27. 
in  one  county  to  appear  betbre  (cj  the  Admiral  in  ai'.other  (ejUob,  196. 
county,  for  a  thing  done  in  the  body  of  the  county,  by  turcc  of 
which  the  party  appears,  he  may  have  his  action  in  the  one 
county  or  the  other  at  his  pleasure,  5  Ma.  Dyer  159  b.  42  £. 

14  a.  44  E.  3.  31  h.  .'12  a.  4(i  E.  3.  8  b.  3H.4.3a.  38 
H.  ti.  14  b.  14  h:.  4.  3  a.  b.  The  same  law  of  the  Spiritual 
Court.  So  if  the  defendant  casts  a  protection  in  one  county, 
and  remains  la  another  county,  lie  may  bring  his  action  iu 
wbiefa  of  the  counties  he  pleases.  SO  H.  6.  10  a.  b.  So  ira  man 
strikesa  person  in  one  county(  /*),and  he  dies  in  another  county,  (y)  4^. 
the  appeal  of  murder  may  be  brought  in  the  one  or  the  other  pl>7l< 
county,  and  yet  the  defendant  did  nothing  in  the  county  where 
the  party  died,  but  the  {jg)  death  which  ensued  on  the  stroke  {g)  4  Co.  42  b. 


(a)  Act  Crr^ion  V.  TIcalher,  S!iaii};e  727. 
SeUt  V.  tirr$t,  2  T.  R.  238.  Mayor  of  Lint- 
4m  T.  CiAf,  7  T.  n.  S8S.  In  Gifbbin*$  eate^ 
Cro.Eliz.  646.  the  Court  held  that,  in  an  ac- 
tion on  Htat.  1  and  2  P.  and  M.  c.  12.  for 
'  driving  a  distress  out  of  the  place  where 
Iskeo,  into  another  county ,  the  venire  facias 
of}^h*  to  have  been  from  both  counties,  for 
tiic  torL  consisted  of  two. parts}  Bultcer's 


rase,  ^hich  liad  brcn  dociitcd  T?  year*^ be- 
fore, secias  to  have  escaped  the  uoltce  of 
the  Court.  Uowever  in  the  Vecent  case  of 
Pope  V.  Davis,  2  Taunt.  252.  the  Court  de- 
cided that  the  venue  might  be  laid  in  either 
county.  Vid.  also  Nex  v.  Burdett,  4  B.  and 
A.  170.  C(Kii  Dig.  Action  N.  S^ll.  1 
Chiity  on  Pleading,       4tb  ed. 
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3  (A)  H.  7.  12  a.   4  H.  7.  18.   6  H.  7. 10.  ^IJ  H.4. 

ft^  T>yer  .T'j.  pi.  ^f'  ^  commif)?  (?)  a  robbery  in  one  county,  and  car- 
K  i^'^rJiK^*  ^^^^  iroods  into  dive  rs  counties  the  party  robbed  may  have 
f*uVc'r39  pl.  ^"  aopeal  of  felony  in  which  of  the  counties  he  will,  but  not 
r.fi.  Stan/ C3  g.  an  (^)  appeal  (b)  of  robbery  but  only  in  the  county  where 
WiDch  69.  the  robbery  was  done^for  it  is  felony  in  all  th?  oouDtlet  whm 
sSbR^p  Q  a!*  l''*"  carried  (for  felony  doth  not  divest  property) 

8,  9,  «tr  For-  ""^  !s  not  Tobbcry  (wliich  ought  to  be  done  to  the  person 
I?;  ^  "'^"^  county  where  the  robbery  was 

614.  2H.P.C.  done.  4  H.  7.5  b.  29  H.  8.  39,  40.  Dyer,  11  H.  4.  93.    3  E.. 
Debt  on  a  lease     tit.  Ass.  446.    In  debt  if  a  man  declares  on  a  lease  (Oibr 
for  years  in  one  years  in  oiie  couDty  ofland  in  another  county,  he  ought  to 

ffSir  f.^*'«>n  "^^^^       lease  was  made,  and  not  where 

county,  must  '^"d  lies;  for  the  action  is  impounded  .upon  the  con- 

be  brought  in    tract  made  by  the  lease  (c).  3S  H.  6.  If),  ncc.  per  cur.  8  H.  6. 

r  •  2^1  1        f*^*^'       *  ^-     ^-    29  H.  8.  40  Dyer.  So 

wbenthfiim  '.^•^  well  explained  in  a  case  in  which  are  ♦varieties  of 
xr*a  made,  opinions  in  our  books.  But  if  a  lease  be  made  in  one  county, 
(thorwise  of     and  the  land  lies  in  another,  the  action  of  (a)  waste  shall  be 

an^iu^ionof  brounrht^where  the  land  iie8,8nd  not  where  the  lease  was  made,. 
(0Cr.rar.iR4.  although  the  terra  be  pn^^ed;  for  the  land  and  damages,  or  da-' 
Dyer40.riw0.  mages  only  for  the  wane  which  is  local,  shall  be  recovere<I.  14. 
Cr*e.U6.259.  ^'j^'^.^f  »"an  promines  to  (b)  cure  one  in  one  county, 

5«5.  12  B. 4.3  ft'Ml  uiisdoeth  in  another  county,  the  plamtiti  haih  his  election 
^p'^^oiK^*'  to  bring  his  act  in  in  which  of  the  counties  lie  will,  and  there- 
(.)l>;.40  pi.  ^^"V^fCrees  II  R  2.  Action  sur  le  CaseSJ.  Ifa  mandothnot 
70.  6  Mod.194.  I  f  l-iif  J»  "  all  in  Epsex,  whicfi  he  ought  to  repair,  whereby  my 
1  lS**if  L  i?"''.'"  Middle^^cx  is  drow  ned,  I  niav  brln;^  n,v  action  in  Essex, 
fitTv  4  nL  S*'  ^^V'  ^ii^L^"^*"^"^!?  ml  judged  ni  7  il.4.  8 ;  or  1  mnv 

M.  i4.  Hob.  S.""R' W»  M^i""^*'  ^^""'^  ^  ^'"^e  the  damage,  as  it  is  proved 
37.  1  Gro.  143.  py  '  1  «•  ^cAojs  tur  U  Case  36.  So  if  one  forge  a  (r)  deed 
183.  m  one  county  and  proclaims  it  in  another,  the  plaintiff  may 

When  the  de-  1^"??^'",; '"^'k  county  hc  will  bfing  his  action.  29  H,  8.  38. 
fcndant"^mll  ^.  ^.^"^  ^^l'*^"        defendant  upon  pleading  not 

be  prejudiced    gt^i'ty  Shall  be  prejudiced  in  hid  trial,  therr  tho  pl^fntiir  hath 

decUott.  ^'  '^yf^^  ^^^•„!l''«'\Gawyn  sued  an  appeal  of  robbery  in 

{')  ^^^'^      robbery  was  done,  against  Hos- 

(i)  fcas'pi  y  »"/Gibbs,  as  accessaries,  and  declared  that  thi  principals 
ill^^l  lt  the  writ  and  who  were  attainted,  did  the  robbery 

4  B.  and  A.  y»  county  of  Wilts,  and  that  the  d«  fbndant  feloniously  at 
174,  iMdon,  before  the  robbery  done,  did  abet  them  to  do  it ;  and 

Gco  3  c?46  ^  «««holtthed  hy  slat.  ^9  sitory.  .od  the  venie  tn-y  be  Uld  in  any 


Geo.  5.  c,  46.    — ^ 

fc>  He  mav  hriif  1.U            •      -.l  <^""nt^-:  but  when  the  action  is  founded  in 

counu   (^lln^yjf,^^^^^^               ""'i^"  the  privitv  ofc.Ule.it  is  located  the  venue 

ti^Mam^il^i^fr;!^^  Vi.leSorjt.Willia,aVs  notes  5.sad 

oilier  breach  of  ci>veaaat  when  the  action'  *    *»*f"''Jf  >•  nant^  i  dsuoa.  841, 


Digitized  by  GoQgle 


S  Ik— 3  a.  Bolwbe's  Case. 


53 


it  was  adjiide^cd,  that  although  the  plaintiff  can  have  but  (f )  (0*  Co.  47  b. 
one  appeal  against  the  principals  and  accessaries,  and  against        C«Bt.  29. 
tbe  principal  of  necemiw  it  ought  to  be  brought  in  the  county 
of  Wilts,  yet  because  tnose  of  the  eounty  of  Wilts  upon  not 
l^lty  pleaded,  and  London  cannot  join,  and  those  in  Wilts 
cannot  inquire  of  a  thin^  in  London,  although  it  be  transitory 
(for  in  case  of  felony  which  concerns  the  life  of  a  man,  every 
act  shall  be  tried  in  the  proper  county  where  the  act  was  in 
truth  done)  tbe  appeal  against  the  said  accessaries  did  abate, 
43  £•  3.  17, 18, 19.   And  it  is  to  be  observed,  that  in  all  real  All  real  ar- 
actions,  if  any  issue  rises  on  the  land,  or  in  any  action  in  which  ,ises^oa 
the  possession  of  the  land  or(/)  local  thing,  or  which  rises  on  the  land,  or 
the  land  by  reason  thereof,  is  to  be  recovered,  all  the-e  shall  aayutkm  in 
be  brought  in  the  county  where  the  land  lies;  as  in  a  writ  of  ^JJ„*Jft5^ 
right  of  ward  of  land,  or  writ  of  intrusion  of  ward,  these  shall  Ud4  or  local 
bebroiightin  the  county  where  the  land  lies;  aithoagh  the  thing,  or  which 
refusal  were,  or  the  seis^niory  be  in  another  county,  29  E.  3.  3.  T'*'? 
38  H.  6.  14  b.  22  R.  2.  Bro.  937.  acc.  So  in  a  writ  of  right  of  thJreo^  Sto 
ward  for  the  body  only,  it  shall  be  brought  in  the  county  where  be  ttcomnd, 
the  land  is,  for  that  is  in  the  riglit  and  savours  of  the  land,         !f  ■ 
21  £.  J.  42.  SO  £.  3.  25.  9  E.  3.  12,  13.  10  E.  3.  7.  acc.  and  the  co^n^y  where 
mson  of  40 E*  3. 6.  agrees  with  it,  although  the  j udgmentthere  the  Und  lies, 
ia  npentioned  to  be  given  contrary.    But  a  writ  of  ravishment  \{\^^^ 
of  ward  shall  be  brought  where  the  ravishment  was,  and  not  Hob.":};, 
where  the  land  is,  or  where  the  body  is  carried :   for  it  Winch.  69. 
•is  founded  on  the  ravishment.  38  H.  6.  U  b.  22  R.  2  Brev.     [  *^a.] 
937.  and  12  E.  Dy.  289.  And  a  writ  of  forfeiture  of  marriage  {^^^^w  l« 
sImU  be  hrooght  where  the  land  is,  for  the  writ  doth  suppose  isi. 
an  intrusion  into  the  land  ;  and  therewith  agrees  the  Mid  book  F.  n.b.  ho.  e. 
in  22  R.  2.  and  38  H.  6.  15  a.    And  a  writ  </c  valore  (a)  mari-  g^j*- 
tagii  shall  be  brought  where  the  land  is  ;  for  the  lord  need  not  (a)  Br.  Lieu  43. 
make  any  (6)  tender:  but  if  he  makes  a  tender,  and  tlic  other  (6)500.1 27 a.b. 
refuses,  and  he  alleges  it  in  the  county,  then  the  writ  de  va- 
lore  marUagH  lies  in  the  county  where  the  refusal  was.  89  R.  2a 
Brev.  9S7.  38  H.  6.  15  a.  Writs  of  Qu,  imp,  and  Qu.  incnm* 
braxit  (r)  shall  he  always  brought  where  the  church  is ;  for  by  (e)p.N.B.48. 
the  one  the  plaintiflT  shall  recover  his  presentment,  and  by  the  c, 
other  the  Bisl)op's  clerk  shall  be  removed,  and  the  plaintiff's 
clerk  admitted,  38  11.  6.  U  and  15  accord.  Vide  4  £d.  3.  9. 
Otherwise  li  is  in  thir  King's  case.  Bot  a  Qu,  {d)  turn  adaUg^     iw.  fj4.b. 
shall  be  brought  in  the  county  where  the  refbsal  was,  and  47.r.40.;L69/ 
not  in  tbe  county  where  the  church  is,  because  damages  are 
only  to  be  recovered,  and  the  refusal  is  the  beginning  of  the 
wrong,  and  the  ijround  of  the  action  ;  and  so  is  the  book  ad- 
judged in  38  H.  G.  14  and  15.  F.  N.  B.  47.  f.  And  a  Qu.  imp. 
fif  a  Prebend  shall  be  brought  in  the  county  wiiere  the  cathe- 
dral church  is,  and  not  in  the  eounty  where  the  body  of  tbe 
Prebend  is;  for  the  plaintiff's  clerk  is  to  be  inducted  and  in- 
stalled in  the  cathedral  church,  and  therewith  agrees  21  E.  3. 
5.  and  2  El.  Dy.  194.  (e)  but  43  E.  3.  34.  and  15  l':d.  3.  Br.  c-)  Dyer  194. 
325.  seem  contrary.  24  E.  3.  37.    And  so  the  law  is  well  ex-  pi. 33*. 
plained  in  a  case  in  which  there  were  different  opinions  in  our 
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H     *  Bitlwea'b  Case.     Part  VIL— 3a«^'li. 

A  mnn  i>av!ng  ^^g.-  jf  ||  |||gn  M  the  coiDBioii  l^w  ba^  •  ftnt  imuing 
ovtoftra"^   pi|t  of  two  couoticSy      ^nld  not  have  had  anC/)  wnm  im 

counties,  fonifi  OHO  couiity,  bPcaTi?c  cvriy  part  of  tlie  land  in  the  two  count}^ 
not  at  cGoimoo  [g  cliaifjctl  with  the  rent,  and  all  should  be  put  in  view,  as  U 
i^SHU       agretfd  in  IS  E.  isi.  Ass.  3S0.  J8  E.  J.  32.  10  E.  S.  i^i.  10  A8«. 
etmntv.         p«  4.  and  18  A^8.  p.  1.   But  if  a  man  makes  a  lease  pur 
L  Fou  3  b^''4  ^^^^^^  of  land  in  two  oounties,  mdering  rent,  a«d  tha  rani 
^  1,^  '    '"is  behind,  and  cesC  que  vie  dieR,  the  lesPOT  nlnall  have  an  action 
of  debt  In  uhicli  of  the  rmintic^;  he  w  ill,  for  now  it  is  chansjed 
into  debt ;  and  in  that  case  no  land  shall  bo  put  in  view,  but 
the  persoo  of  the  debtor  shall  be  only  charged  by  the  common 
law.   So  if  a  reot  be  issuing  out  of  the  land  of  B.  in  two  epua- 
tiefs  and  the  reni  ig  behind,  and  ba  wboAa*  tba  rent  dwH  bm 
executors  may  have  an  aetioo  of  debt  againet  B.  la  wbich  of 
the  coutittc>  they  m  III,  on  the  statute  of.*32  H.  8.  cap.  S7. ;  for 
although  he  oei^ht  to  bring  hi«;  nction  in  ono  of  the  counties, 
yet  at  the  common  law  the  person  of  (ho  defendant  is  charge- 
ahle  ip  the  action  of  debt,  and  not  the  land.    Aud  before  the 
(r)2liist.23t  sUttttepf  (g)  6R.  $.        a  wHtof  debtaadaMovat  againai 
a  receiver,  and  such  actions  inin^ht  be  brought  in  euob  count/ 
whore  the  {:nrty  nii-^ht  bo  best  brought  in  to  answer,  and  the 
plaintifl' niij^ht  have  declared  on  a  contract  or  receipt,  tkc.  in 
(*)  2       231.  any  other  county,  (luod  ddiifum  et  rofilrarfu^^  Sec  sitnl(h) 
lSftiind.73.B  ,^„7//^5  /od.    See  tor  that     ild.  3.  li-  6  Ed.  J.  26ti.  and 
r«3b.l   S73.8E.aS80.  «10  E.  3. 7.  19  K.  3.  Juriid.  99.  fl9  B.  a 
26.  33  E.  2.  tit.  Jurisd.  67.40  E.  3.  7.  3  H.  6. 30.  15  E*.  4.  19, 
21  E.  4.  88.    As  in  22  H.  G.  9  and  10  a.  b.  where  the  Kinor 
FU».  AssUclO.  granted  the  ofhce  of  Surveyor  of  packing  of  all  irtnnnrr  of 
Br.Ataiietffi.    cloths  within  London  and  the  liberties  tb*  rcof,  which  are  in 
two  counties,  aud  tiie  assif^e  wa^  brought  in  Middlesex,  and 
there  Newton  and  Paston  aaid,  tbiat  there  b  a  great  difaience 
between  an  assise  of  rent  and  that  asBite;  for  wbeqe  a  rent* 
charge  is  issuing  out  of  lands  in  divers  countiet',  every  parcel 
is  chargeable  with  the  whole,  and  all  the  ter-tenaote  ought  to 
be  named  ;  but  here  the  person  is  charged  and  not  the  land, 
If  A ftne  or  fB*  and  yet  the  ofiice  for  which  the  assise  was  brought  did  extendi 
^mic  nnLd.  in  two  coiint  iea.  Apd  if  a  ine  or  ftoffinant  be  nada  of  ianda 
in  two  comities  IQ  two  coontiefi,  with  warfanty,  the  Warrant-  chartce  may  be 
T^  it!i  u  irraniy,  brought  in  any  of  the  counties,  29  E.  3^S  a.  b.  It  is  purviewed. 
;'™"^ybc  statute  of  7  H.  2.  c.  10.,  that  an  aRsjse  of  Nov\disseh. 

Mugbtin  shall  for  the  future  be  granted  and  made  of  a  rent  behind^  due 
cithfr.  for  tenement  in  divers  counties  to  be  held  in  confin'  comitat'  / 

4  4  b  **  and  thereup^Hi  the  assise  shall  be  taken  and  tried  by  the  peopJb 
of  the  same  county,  io  the  tuoe  ma^nw  and  form  aa  ii  is  dona 
of  a  common  of  pasture  in  oap  county  appendant  to  tenemenls 
in  another  county  t  for  at  the  common  law,  if  a  man  had  Had 
common  in  land  in  one  county  appendant  or  appurLeoant  to 
laud  in  another  county,  he  should  have  two  several  wsUs  to* 
the  Sherifia  of  the  several  couuties.   Or  if  the  land  la  wMffb. 

lay  in  oQe  county,  and  tba  land  in  wbich,  lay  k  se»eralt 
coyut^es,  there  he  should  have  a  writ  of  assise  to  tlia  Sbartff  oC' 
tl|a  ipunty  lybere  the  tefld  to  whicl^  dae.  lay,  oiMkaeaeniinnls. 
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to  (lie  Sheriff  of  the  county  where  the  land  in  which,  &c.  lay; 

and  an  thut  appears  in  the  Regrst.  and  F.  N.  B.  180  a.    And  When  .  nnU 

Hie  same  lait  it,  when  a  tniiianee  is  done  m  one  comity,  and  j„  coumy, 

ihe  land  f6  irhidi}  &e.  is  in  another  county,  as  it  appears  alsir  and  the  land  to 

hi  the  Register,  and  F.  N.  B.  18^  Is.  (d).   So  that  if  a  man  " 

hath  a  rent  in  fhree  or  fotirconntie?,  it  seeeraeth  that  he  who  is  I."„*"ty,  Uktc 

disseised  may  have  soveral  jm^i^eR  to  be  brought  in  confin^  co-  shall  Ue&cve- 

milafnum  ;  tor  the  letter  of  the  statute  of  7  R.  2.  is  general  of  ^'^.J^** *®  **** 

rent  due  for  tenements  in  aemal  counties.  And  sRhtDogh  it  l^l^i  154 

ftath  a  relbrenee  to  file  ea«e  of  common  of  pasture,  Szc.  yet 

Ibrasmuch  an  in  the  case  of  common  of  pastttre,  if  the  land  in 

which,  t^'c.  Inv  ifi  severaf  counties,  and  the  land  to  which,  Sec. 

lay  in  another  county,  there  should  be  as  many  wrils  as  there 

are  several  counties  j  thence  K  follows,  that  such  renied)'  he 

shall  have  who  bath  a  rent  tssntng  otit  of  lands  in  many  ccmn- 

tiei.  Also  tbe  «ato  of  common  ia  pat  exempli  gratid  et  simlU-^ 

tUdhUHiif  et  mdV  simile  quatuor  pedib*  cnrrit ;  and  it  is  not 

nccessatv  that  a  fsiniile  should  nirree  in  nil  points.    And  the  The  rewon  of 

statate  of  7  R.  2.  was  made  to  satisfy  a  doubt  which  was  con-  JJJJ^'y^j^ 

ceived  before  :  for  thereby  it  is  enacted,  that  writs  in  such  case 

shall  be  made  in  the  Chancery  without  any  manner  of  confiraw 

dictiovy  as  Wett  of  diwelsins  before  made,  as  after  to  be  made. 

At)^  the  doubt  was  on  the  8(atn(c  of  Magna  ChartOy  tap,  % 

Recognitioms  de  novd  (fi^^nsrnf'/  ^ct  dc  mnrfe  antecessor'  non  en-     [  *4  a*  ] 

pianfur  nisi  in  suis  com/tat^    And  some  l.rif?,  tlint  the  same 

«vas  not  observed  when  the  Justices  of  assise  did  sit /«  cow- 

/tnio  comitutuum  y  and,  namely,  when  there  are  twenty  counties: 

mettte  b^weeflrfhe  tiro  comiHes,  M  it  is  in  tbe  book  in  5  £.  4. 

%  b.    But  that  doubt  also  migbt  be  conceived  on  the  said' assise  co.  Lit.  154  a. 

of  Nov.  disseisin  of  conrmon  when  the  land  in  &c.  is  in  Ru.  Assite  2e. 

one  cocmty,  and  the  land  to  which.  Sec.  in  another  county  (which 

case  without que^jH em  is  not  restrained  hy  the  ^aid  statute.  For 

ansise  of  Nov,  disstisin  of  common  of  pasture  lay  at  the  common 

law,  as  by  tbe'statiiteof  Wesfminsfer'91  c.  291  appears),  10  E!.  3. 

2T.  and  W  Ass.  p.  4 .    And  if  need*  were',  tHe  statute  of  West- 

TDinster  ^.  cr.28.  doth  ettend  to  the  said  case  of  rent,  by  which 

ft  is   pTovid'ed',    ^nod  qvoliescunque  de  cecicro  evcneril  in 

amctllarUx  quod  in  uno  casu  teperiC  brese^  et  in  consimiH 


/n)  Iff  anaetioo  on  \hc  cast-  for  a  nuUance, 
wiiero  the  nlilsiaoe  ii  doue  iu  uuo  county, 
aad  tlMr  lands  to  which  the  nuisance  is  an 
litiurv,  lie  innmotlur,  the  vtfnue  may  be 
laiil  I  a  Ihecoanty  whero  the  lands  lie,  al- 
tfMth  MieMllsii  is  ImMRbt  on  a-  ntatutc 
which  cllrt'cls  a!l  actions  lo  be  brought  and 
tn««l>iatlie  couoty  where  the  cause  at  actioa 
arises,  SkH0H  r.  tfcr/:e,  sfkuntSO. 

In  the  case  of  ftrrw  Ifiirdrtt,  4  B.  and  A, 
175,  it  Mras  ob^r?ed'  by  Ahbot,  C.  J.,  that) 
he  was  not  aware  of  any  authority  point- 
mg  toa<dltUiiGtion  hrtwenn  local  actions 
BQd  indictments  for*  misileroeanours,  and 
lhat  the  iiuwcr  of  the  jury  appear*' 
upon  iiriHciple  lb  h«  not  l«s  lUnitcd  in  the 
Mcms  tM  im  tttf  dOBttf  and  it  iiF  alio 


laid  doMfn  by  the  same  icarncd  judge,  that 
to  write  and  publish  a  lihel  is  a  ousde' 
incanour  composed  of  distinct  paitSi  cndl 
of  i^'hich  p:irls  beinj;  an  act  done  in  prose- 
cution of  uite  and  Ihc  satoc  ci  imiiial  iuten- 
tion  iy^mildenieanour ;  ami  where  a  rais- 
dcmeanmii'  ronsivts  of  such  distinct  part";, 
the  whole  mu)  be  tried  iu  that  cuuuly 
wHerein  any  part  can  be  proved  to  have  been 
done,  ib.  !Tn-  an  !  \hr  iiw  is  laid  dowfi  in 
thosnme  case  by  Holro^d,  J.  in  nearly  tliu 
Munetemt.  Some  of  the  inslmces  relating  to 
actions  cited  on  Rulwcr's  caso,  which  were 
then  oonsiden^  as  local,  wo^ld  now  be  con- 
sldlbr^fitfansitory.  tfr.  176.  and  vid,  il«v 
V.  Tttyl(n-y  3  Barn,  and  Ores';.  bO?  ;  Pear$9n  V. 
•Iftw  GwUfWHyi  Baio.  aodX^xt&s.  700. 
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csffv,  eadtnle  smb  eoiT  jure^  el  stm j/t  huSgente  remeOOf  non 

reperiC,  concordenl  clerici  in  canceilof^  in  orevi  fadendo^  Spe* 
0  Co.  88  b.  vel  ad  proxini*  Parliament*  de  consensu  jurisprritor^  fat  breve. 
Fofte»4b.  And  ':fatute  concludes  with  thn  effect  of  a  maxim  of  the 
coiumon  law,  rjf/od  r//r'  dom^  Jies^is  non  debet  deficcre  conque- 
rentibus  in  Jusiitia.  perquircnda.  oSE.  33  a.  where  the  case 
vrasf  that  the  King  brought  a  writ  of  right  of  tbe  fourth  ^rt  4if 
the  tithes  and  oSerings  of  the  church  of  St.  Danstan  in  the 
West,  in  Fleet-stree^  in  the  suburbs  of  London,  against  the 
Prior  of  St.  John's  of  Jerusalem  In  England,  there  Candish 
took  exception  to  the  writ,  because  although  this  writ  was 
r«N.B.30  e.  given  by  Uie  statute  of  Westminsters,  c.  5.  toward  the  end, 
and  artie.  Cler.  c.  2<  which  statute  gave,  that  he  shall  have  a 
writ  Adpetendum  adbooeaHmC  deexmai^  peHiar\  Si'c.  And  Ihia 
.  writ  is  brought  of  the  fourth  part  of  tithes  and  offering  which 
iR  vicit  warranted  by  the  statute  judgment  of  the  writ,  foras- 
much as  the  statutes  do  not  give  any  writ  of  the  fourth  part  of 
tithes.  Thorpe,  the  Chief  Justice,  who  gave  the  rule,  said, 
although  the  statute  do  not  limit  by  express  words,  but  of 
P.-N.B.107P.  tithes,  yet  those  in  the  Chancery  may  make  a  writ  In  conftm' 
casi/,  and  the  writ  is  good  enough;  wherefore  answer.  And 
in  18  E.  2.  Br.  287.  a  writ  of  entry  was  brouj^ht  in  the  county 
of  SnfTolk,  tho  tenant  pleaded  a  release  of  the  ancestor  of 
the  plaintift  with  warranty,  which  was  denied,  and  found  for 
tbe  plaintiff  in  London,  by  a  jury  of  Friday-street,  &c..  for 
whiph the  demandant  did  recover;  and  the  tenant  brougnt  an 
attaint,  and  there  exception  was  taken,  because  in  the  writ  is 
not  comprised  to  attach  the  party,  judgment,  &c.  And  for  the 
plaintiff  it  vvas  said,  that  the  writ  was  «»Tnnted  to  the  Sheriff 
of  London  to  '-uinmon  the  24,  and  attach  the  ]2,  and  another 
writ  to  the  Siieriii  of  Suffolk  to  attach  the  party  where  the 
land  was,  and  both  the  writs  were,  read  in  Court.  To  which 
it  was  said,  that  there  was  no  special  law,  that  did  maintain 
that  writ  which  is  out  of  the  common  course.  Berisford  the 
Chief  Justice,  who  gave  the  rule,  snid,  in  n  new  race,  a  new 
reriHvly,  &c.  wherefore  answer.  And  theret'ore,  i f  thrre  be  lord 
and  tenant,  and  the  tenancy  doth  extend  into  two  couulies,  in 
this  case  if  tbe  rents  and  services  be  behind,  the  lord  may  have 
sereral  writs  of  customs  and  services,  for  every  county  one 
£  *  4  b.  J  writ,  and  shall  have*them  returnable  at  one  day  in  the  Com*' 
mon  Plcn's,  nnd  then  to  count  upon  them  as  his  cnse  i*?,  r/uia 
fa)  9  Co.  88  b.  ailter  curia  (a)  lirgis  dtfieeret  conquercntibus  in  jusiitia 
AtttM4ft.       pcrquirendoy  and  therewith  agree  Fitz,  Nat,  Brev.  131  b. 

and  30  £d.  1.  Droit  pi.  ultimo.  And  that  ib  a  good  exauiple, 
jpro  quolibei  comhniH  easu,  Sfc.  $miH  MigaUe  ranedh*  ride 
iSEd.  1.  tit.  Attaint 71.  a  very  good  case;  and  the  reasoo 
and  rule  of  the  book  in  21  £d.  3.  18.  is  to  be  observed,  where 
the  case  was,  that  a  fine  was  levied  of  a  manor  in  one  county, 
and  the  tenancy  lay  in  another  county ;  now  where  the  per  </um 
sercitia  should  be  brought  was  the  question ;  and  it  was  ad* 
judged  that  it  was  welinrought  in  the  county  where  tbe  manor 
was.  And  there  Stone  gave  the  rule  of  the  Court  in  these 
words:  he  can  haTO  no  other  writ,  for  his  writ  must  be  ac- 
cording to  tbe  lioe^  and  brought  iu  th?  county  where  thenotv 
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vkfiod.  Fftfe  11  Bieh.  8.  tit.  jldiMMri^Gue  36.7  IL  4.  8. 

Vide  90  Hen.  6.  tit.  Covenant  9.  41  Ass.  pi.  12.  9  Hen.  5.  6. 

22  Hen.  6.  5.  And  in  the  principal  case    here  it  was  objected, 
that  the  said  C  apias  utlagalum  was  erroneous ;  for  it  was  proxi' 
mum  (tnte  fesiumy  S^-c.  where  it  should  be,  post  festum^  Sec.  the 
Court  look  no  regard  to  it;  for  the  erioi  in  the  writ  which  the 
defendut  himsen  hatb  wrongfully  brought,  sliAllnot  (6)  advan-  (^H  Leon.  $44 
tage  hiiDseir;  but  in  re^^urd  he  was  imprisoned  and  troubled  |eo  59!^' 
{hereby,  that  ^ve  the  plaintlfrcause  of  action.   Also  the  Court  F.  N.  B.  21  f. 
did  not  regard  (he  clause,  that  the  defendant  at  W.  in  the  F«Iib,39,40. 
county  of  Noi  Tulk,  &c,  maliiiosr  ct  dcccplivt  machinutm  fuU,  SfC  f  r^75**759 
£or  lliat  is  no  secret  and  so  uncerlaiu,  that  li  canuot  be  tri^.     760. FitcError 


•SIE  MILES  CORBET'S  CASE.  [•5m.] 

Hil.  27  £liz. 
In  the  Exchequer. 

Icsolved  1 .  Where  one  hss  purchued  divers  parcels  of  land  in  D.  together,       Ctias  . 
in  which  the  inhabitants  have  used  to  have  shack,  and  long  lince  has      „  ^* 
inclosed  it ;  and  notwilhsUinditiq;  always  after  harvest  the  inhabitants  pnrt  Vil.   ft  i 
have  had  !»hack  tiierc,  by  passing  into  it  bj  bars  or  gates  with  their 
(^e,  then  it  shall  lie  taken  as  common  appendant  or  appurtenant, 
ani  tbe  owner  cuinot  esclode  tbem  of  eommon :  but  if  .in  die  Imm 
ef  S.  the  custom  and  usage  hath  been,  that  everj  owner  in  the  same 
town  hath  inclosed  llMir  own  lands  from  time  to  time,  and  so  hath 
held  it  in  severalty,  any  owner  may  incIo<«,  and  hold  in  aevenlty,  and 
rxi  ludir  liimscif  to  have  shack  with  the  others. 

^.  it  the  commons  ol  the  town  ot  A.  and  of  the  town  of  B.  are  ad» 
Joiiiingt  and  one  onght  to  bave  common  willi  tlw  otliar,  by  reason  of 
vidnagn»  aodin  A.theraarnlillj  acre*,  andinB.  onebiuidiedncfes  ^ 
of' common,  the  inhabitants  of  A.  cannot  put  more  cattle  into  their 
common  of  ilfly  acres  than  it  will  feed  I  nee  e< 


Betwebn  Sir  Edfr.  Clere  and  Miles  Corbet,  then  Esquire, 
iMnr  a  Kotght,  it  was  reselTed  in  a  case  coneerning  tbe  panen- 
^fe  of  Marham,  in  tbe  county  of  Norfolk,,  that  where  in  the  ,  ^ 

cottDty  of  Norfolk  there  is  a  special  manor  of  common,  called  '  ^ 

Rhack,  which  is  to  betaken  in  arable  land,  after  harvest  until 
^  land  be  sowed  agaiOj  &c.  and  it  began  io  aocient  time  in 
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this  uianner  :  the  iields  of  arable  laud  in  thig  counrtry  ccmsiiiit 
of  the        of  wMiv  ami  divm  imnl  persons  lying  iirter^ 
mixed  in  naiTf  and  several  (tmall  pafeen,  so  that  it  is  nof 
posftible  that  any  of  them,  without  trespass  fo  the  others^  oir 
feffl  flieir  cattle  in  tl^pir  own  land  ;  and  thereforp  ovprv  one 
doth  put  in  their  cattle  to  feed  promiscu^  in  the  open  Held. 
These  words,  '^To  go  Shack/^  is  as  much  as  to  say  to  go  at  li-^ 
berty-,  or  to  go  at  largt :  in  mileh  t&e  ooliey  of  old  troieris  tor 
be  obaerfed,  that  theseveninee  of  Mds  in  sack  sfliatl  parcelir 
to  so  many  several  persons  was  to  avoid  inclosnre,  andtoimun*' 
tain  tillage.    But  it  h  to  be  ol)«prTpd,  that  thf  ^^id  oommofT, 
caJfed  Shack,  which  in  thebegit;iiini;  whs  bat  iir  the  nature  of 
a  feeding  because  of  vicinage  for  avoiding  ot  suit,  within  some 
placet  of  that  country,  is  by  custom  altered  into  the  nature  of 
a  common  appendant  or  appurtenant,  and  in  some  places  it 
retains. its  original  nature;  and  the  role  to  know  it  is  the 
fiTo.  ?Sb.     ctretom  and  mtttge  ci  every  several  Ioivr  or  plac^,  for  fror?- 
6  Co.  67  a.       suetudo  loci  est  obsenmmla.    And  therefore  il  in  the  town  of 
lOCow  140 «.    jy^  (exempli  eratia)  one  who  hatU  purchased  divers  parcels  to- 
gether, in  which  the  inbabitants  have  used  to  have  Shack,  and 
long  time  since  has  inclosed  it ;  and  notwithstanding  always 
after  harvest  tho  inhahkanlB  have  had  Shack  there,,  by  passing 
in(o  It  \)\-  hnrpor  :^nfe<T  Trifh  fTiefr  rattlf,  (hrrf  ft  ?hnll  be  tnktm 
as  coinmori  jipperuiiirit  or  apfnirtenant,  and  the  owner  c;innot 
exclude  them  of  common  there,  noiwithstanding  lie  will  not 
common  with  them,  but  hold  his  own  lands  so  inclosed  in 
severalty ;  and  that  is  proved  by  the  usage ;  for  notwithstand- 
ing the  ancient  inclosure,  the  inhabiiants  have  always  had  com- 
mon there.   But  if  in  the  town  of  S.  thp  cu-^tom  and  usage  hath 
r*9b  1     '^^^7  ^^^^^  every  owner  m  the  same  tow  n  hath  inclosed  *theip 
^    '  '  ^     own  lands  from,  time  to  time,  and  so  hath  held  it  in  severalty, 
there  thi^  usage  proves,  that  it  was  but  in  the  nature  of  Shuck 
ongiBftUy  &r  the  cause  of  vicinage>  aad'so  it  eoatinoes;  and 
therefore  there  he  may  inclose  (a)  and  hold  in  severalty,  and 
,  exclude  himself  to  have  Shack  witb  the  others.    And  although 

in  the  said  case  of  the  tr  wn  of  D-  the  usai:^e  Fuith  l>een,  that 
notwithstanding  the  inclosure  by  diveiN  inli  iliiumts  of  late 
times,,  the  otker  iohabrtants  have  had  Shuck  iheie  j  yet  if  a 
roan  hath  an  ancient  close  of  ancient  time' taken  out  of  the 
iield,^  and  be  and  aJU  those  whose  estate  fie  haCb  have  hefd  it 


(a)  "  There  is  a  passaojc  iaCom.  Di^.  Com.  close,  so  may  aiu>tiici .    Rul  JusUcc  Al- 

•«  ■.which  is  iDcorrect,  The  pnsia|e  i$  this :  *•  kjvsdbobtea  much  -of  the  awe  at  bar, 

•*  If '  rvpral  freclioiders  who  Lavelands  in  a  "because  the  dcTeiuJint  had  plrudctl  this 

**  coiumoQ  field  intercommon,  one  of  tbcni  "  cu.slom  to  inclose  in  bar  to  a  freeholder, 

**  cannot  pr«ic^llM>  la  Mam*  mpHOi/b  Vk»  hadriio  Und  in  the  coaiiao»  fieM 

others  "    Nnw  this>i&eoi\trary  to  7  Cake»  **  wbcro  he  claimed  right  of  common,  but 

65.:  butlhe  trjLisdcciMimi»  tohe  tkmikdio  "  |rescribes  to  have  such  right  llfere  a» 

9  Mod.  105,  where  it  is  laid  dlnm,— •^^lefe'  «*Hi|»peaAuit  tb  tmt  9am  o|t  land  irlM^lo 

"there  arc  setenrf"  fraeboldtrs^bn  havr  "  hwl  a/iAf.'*    Tliis  decision  is  no!  at  vari» 

rifjht  of  cotnmen     !f  commoa  fiotd.  si¥;h  *»^«oee   with  7  C^e  6»,"  per  Bajjlej 

a  custom  lo  luclfiHCiis  gpod,  baoauM  the  Cka€$ema»  y,  Sofdhaut,  i  Bajca  luukAld^ 

**  rcmcdj  is  reciprocaU  for  as  one  may  in*  llt> 
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alvva)d  in  severalty,  he  may  well  keep  it  inclosed  :  for  as  to 
BQcfa  parcel  90  anciently  indcwedi  the  Shack  there  doth  retain 
its  ancient  and  original  nature.  And  be  who  claims  Shack 
there  cannot  prescribe  to  have  common  in  it.  NotOy  a  good 
resolution,  wnich  stands  with  reason ;  and  no  inconvenience^ 
innovation,  or  cause  of  suits  or  trouble  can  thereupon  arise, 
but  ouiet  and  repose  will  be  tbcrcbv  i»  many  cases  established, 
wbicn  I  thought  fit  to  be  reported,  because  it  is  a  general  case 
in  the  said  country ;  and  at  first  the  Court  was  alte^ther  igno- 
rant of  the  nature  of  this  common  called  Shaclu  It  was  also 
resolved  at  the  same  time,  that  if  the  commons  of  the  town  of 
A.  and  of  the  town  of  B.  are  Adjoining,  and  that  one  ought 
to  have  common  with  the  other  by  reason  of  vicinage,  and  in 
the  town  of  A.  there  are  fifty  acreiof  eommon,  and  tn  the  town 
«f  B.  tkcie  are  an  kondied  acres  of  conmobi  ia  that  case  tfa9 
inhabttants  of  the  town  of  A.  canoot  pot  more  cattle  into, 
their  common  of  fifty  acres  than  it  will  feed,  without  any  re- 
spect to  thc^  common  \vit]?in  the  town  ofB.,  tiec  t  comerso;  for 
the  original  cause  of  thi^  common  ior  cause  of  vkiuage  was  *  ** 
not  lor  profit,  but  ior  preveating  of  suita  in  a  champaign  coiui* 
ify ;  ibrtbe  leciBrocal  escapes  of  the  one  towniniD  tlw  othet  s 
•  aiid  tkerafete  if  the  ooniaion  of  the  town  of  A.  will  Ceedl  fifty 
bea<»ts,  and  of  the  town  of  B.  an  hundred  beasts,  it  is  no  pre- 
fudice  to  the  one  or  the  other,  if  the  cattle  of  one  to\v  ri  escape  '  . 

an(^  feed  in  the  comuion  of  the  other  town  reciprocaliy ;  tor  if 
ail  the  cattle  feed  promiseue  together  through  the  wbole^  i4  will 
be  no  pngndice  to  one  os  the  other, 

[Note.  The  Itke  imercwttipoaiBg  is  hi  liiiieohishife,  YImMiivv  sni 

c>\h  T  rmintics    and  ia  Mich.  Term,  18  Car.  2.  B,  H.  Twisdco,  Jir^licc. 
Uiat  tbis  epwnoa  csUed.Shsck      hut  OvMUpn per  eaiae  ie  vi^im^c^ 


""Cases  upon  the  SUt  qC  13  Ed.  1.  c  *  ^ » J 

of  Wmcbester. 

TBB-pUrvww  of  the  said  act  is,    That  from  Kenceforih  every  Wosiov  i  o^lb 
"  county  be  so  well  kept,  that  immediately  after  robberies  and  l^^f^^^^ 
**  felonie<%  committed,  fre«h  suit  be  mndc  from  town  to  town,  2Saund.  423. ' 
"  and  from  county  to  county,  &c."    And  after  the  felony  or  5Co.67  b. 
robbery  is  committed,  the  county, shall  have  no  longer  space 
Oan  40  days,  within  which  40(a)  days  it  shall  behove  them  (a)  2  in^t.  477. 
to  acree  for  the  robbery  or  trespass^  or  else  that  they  answer 
the  bodies  of  the  ofienders,  &c.  Upon  which  words  divers 
iMoltitionB  luive  been  made. 
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SENDIL'S  CASE. 

t 

Trin.  25  Eliz. 
In  C.  B. 


If  ft  mu  be  robbei  in  hit  owb  howe,  lie  it  in  die  daj  or  in  the  night,  Oe 
hundred  in  which  the  hotne  is  thnll  not  be  cbafiged  with  it. 


Trin.  97  Eliz.  it  was  held  by  the  whole  CoubC  of  Common 
Pleas,  in  a  case  which  happened  in  Harleston,  in  the  county 
(6)Cro.£).;53.  of  Suffolk^  that  if  a  nmn  oe  fobbed  in  hn(b}  boitee,  be  it  in 
•cc.  tbe  day  or  in  the  night,  the  hundred  in  wbich  (he  house  is  shall 

3  Leon.  363.  charged  with  it  :  for  althoug^h  the  words  of  the  said  act 

2  Inst.  5^9.  ^i*^  genera],  w  ithout  speaiting  of  any  place  in  special,  yet  such 
Moor  620.  robbery  is  not  within  (he  said  act,  for  three  reasons  :  1.  He- 
U)  C   El  7'ia-  every  man's  house  is  \m  (t)  castle,  ami  he  ou^ht  to  keep 

2  co.'aiz  i  Bii^  defend  it  at  his  (d)  peril ;  and  if  nnv  one  be  robbed  in  bis 
5  Co.  91b.  house,  it  shall  be  esteemed  biB  own  default  and  negligence. 
llCo^  •     ^'  lawful  for  any  other  to  enter  in(o  the  house  of  ano- 

iBui»tr.i*6.  ^^^^  for  the  safeguard  of  it  (without  the  owner*s  consent). 
(d)3h9on.2fi2,  3,  Sucb  robbery,  for  which  (he  hundred  shall  answer  by  force 
6M*<5*10?*  ^^^^        ought  to  be  coraniitted  openly,  so  (hat  (he 

y. 2  Co.  66.'  country  may  take  notice  of  it  tbemseim ;  (Sir  it  was  adjudged 
5  Co.  91, 99,  in  Asbpole's  caie  next  following,  that  it  is  not  neccMnry  to 
&m;2WU  have  hue  and  cry,  or  notice  given  to  (he  country,  neitlier  1^ 
(he  words  of  the  said  act  of  13  Ed.  1.  T^(^r  by  the  meanini^ 
therfof;  tor  it  may  be,  that  the  party  robbed  was  bound,  or 
maihemed,  &c,  %o  (hat  he  cannot  make  hue  and  cry,  or  give 
notice  to  the  country:  but  when  a  robbery  is  secretly  done 
in  a  bouse  they  cannot  take  notice  of  it  (a). 


(Aj  i>o  il  a  man  be  seized  in  the  hiffbiray,  Holt,  C.  J.,  Cooper  t.  Hundred  Batimg' 
and  carried  into  a  inansion-hpusc,  and  theire  iMee,.9  L.  Hay,  S98.  8»  C  S  SSlk*  SI4. 
fobbed,  hs  will  be  without  fsmedj  i  fa- 
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ASHPOLE'S  CASE. 

Trin.  27  E\i%, 
In  C.  B.  Rot.  725. 


To  cbaisetbe  hundred,  th**  robbery  mast  be  In  the  day-time.  S.C.  1  [I»eoil*   

87.  4  Leoo.  218.  1  Aaders.  158.  (ioidsb.  55,  60.]  r. 

iKHABITANfft 

OF  EVENOBR. 

"^""^  Part  Vll.— 6  A. 


Betwken  Ashpole  and  the  inhabitants  of  Evenger,  it  was  re- 
solved by  the  whole  Court,  although  the  statute  is  general,  and 
doth  not  make  mention  of  any  time,  that  the  robbery  ought  to 
be  committed  in  *tbe  day-time  (a)  and  out  of  the  (a)  night ;    [*  ^  a*  1 
and  there  the  case  was,  that  a  robbery  was  committed  in  Ja»  ^^0/520 
rumry,  pro^^pntly  aHer  9 un-set,  during  day-light ;  and  it  was  4Leon.S9  191. 
adjudgt  d  that  the  hundred  should  ani^wer,  because  it  was  a  Sar.  83.  *' 
convenient  time  for  men  to  travel,  or  be  about  their  business  ^^'J-^' 
or  work;  and  therewith  agreeth  the  book  in  3  Ed.  3.  Corou.  (b)      sumf.  Cor. 
993*  that  if  one  kills  another  at  the  hour  of  evening,  and  3S  h. 
escapes  by  the  common  law,  the  town  shall  be  amerced ;  for  it 
is  in  law  accounted  part  of  the  day^  and  not  of  the  night. 


(a)  Though  it  must  be  proved,  yet  it  need  fore  sun-rise  or  after  sun-set,  the  hundred 
not  be  mverred  in  the  deeinralioa,  tliat  the  will  be  liable,  Jtfy  r.  Bumifei  tf  Moriey, 

rohhcry  was  in  fhr  d  ivtime,  YotMg\.  Hun-    Cro.  Jac.  !0R.  Serjt.  WilliamsN  nod-  7)  to 

InkabitanU  4c  HoicI,  i  Saund. 


dred    Feiambe^  1  Show.  GO.  S.  C  Carlh.  7 1 .    Pmknej  v. 
If  there  besnfficient  light  to  discern  sad  dia-  376. 
•infaiih  a  naui's  eoaateaMice,  thoegh  bs- 
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on  Miuobn'c  Ca*e.       VuH  VII.— <J  b. 


MILBORN'S  CASE. 

In  C.  B.  Rot.  1027. 

MlLBOIH      "^^^  hundred  shall  not  be  charged  tor  a  r^  bbt  ry  c  uuitnitted  in  the  momiagf 

Mtetuctm,  S.  C.  [GoitLb.  IQ.  4  Lcuu.  59.  191.] 

INMAHITAKTI 


(fljsavu.83.     Between  (fl)  Milborn  and  tho  inhabitants  of  the  hundred  of 
1  Sid.  11.       Dnnmow,  in  Emex,  it  was  adjudged,  that  for  a  robbery  com- 
nutted  in  the  morninfl^,  ante  htetm,  tbe  hundred  f^hall  not  be 
(A)  2  !n«t.  56y.  charged,  becanse  the  robbery  was  committed  in  the  (ft)  night ; 
Moor  620.       and  n!thoiin!i  ro  time  be  j?pecificd  in  the  j^tatuto,  vet  by  good 
^^S^GrJac  exposition  it  'loth  not  extend  to  a  robbery  cotmi  ilted  in  tlie 
106.   '   *       night ;  for  no  laches  or  negligence  can  be  imputed  to  the  hun- 
See2WUiaii    dffM  fof  defbnlt  of  well-guard inj;  the  coootry  in  the  nicht : 
109,  Ac       3|gQ  In  1],^  n\rr}^i  they  cannot  make  parsuit  after  the  oflTenders, 
or  inquire  for  them  ;  and  then  to  charge  them,  when  the?  iare 
d€prived  of  fbeir  cnnvrnifiit  means,  would  i)e  very  hard.  And 
as  it  bath  elsewiicrr  Ix  cu  ofti  n  said,  it  is  a  good  exposition  of 
a  statute  to  expound  it  according  to  the  reason  of  the  common 
The  city  of     law.  And  at  the  common  law,  if  a  nan  be  killed  in  a  town 

H^ercedT        ^^^X*       i«>     ^^^9  »  ^"^l  daY-light«  and  be  w  ho 

1600  marks  killed  him  escaped,  the  town  where  thif*  felony  was  committed 
"popPf'L*^^*  should  he  nnicrcpd  for  it;  and  so  it  is  held  in  21  E.  3.  Coron. 
I^iifcoll!   *  ^  "^'^  V"'*  Jflonk(  occhm  fuH  per  dkm^  nisi  ftlo  cuptus 

aimo  1632.'     Juit,  tola  "villa  ilia  onertLur,    And  therewith  agreeth  also  the 
Yliih^^^    nid  book  in  9  B.  3.   But  if  socb  mnrder  or  laamlaughter  |>q 
foui45.        committed  in  the  night,  the  town  should  not  be  amerced  by 
the  common  law,  because  (as  it  hath  been  said)  no  laches  or 
negligence  can  be  imputed  to  the  inhabitants  of  the  town  ;  and 
God  hatb  appointed  tlie  day  for  men  to  labotir,  travel,  and  do 
their  bubiness,  and  tbe  night  to  take  their  repose  and  rest,  and 
Paiin  104.      therefore  the  prophet  raith^  PosuisU  tenebrat^  et  facia  eti  noxy 
In  qua  pertrameani  hetiim  syhee^  Src»  aoi  oritur^  H  congregaU 
sunt;  exit  homo  ad  opus  et  operationatiy  et  redit  vespere:  so 
savage  beasts  pass  and  repass  in  the  night,  and  then  men  are 
at  rest ;  and  in  the  day  men  apply  themselves  to  their  labours 
and  uiiairs;  ;uul  then  the  beasts  retire  to  their  dens.    And  the 
poet  saith,  C  i  JugtUent  homines  ^sur^nnt  de  noctc  htrom*. 
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*And  the  common  law  in,  men  cannot  (a)  distrain  for  rent  or    [*7  a.^ 
ser?ice  in  the  niffht,  as  it  is  adjudtred  in  1^  E.  3.  Distress  17. 

«:  1 1  H.  7.  5.  a.  ace.    Hut  lor  a  danin«;o-li'!i-M nee  a  ninn  may  ^ 
distrain  in  the  iiig}it  fur  ihe  necessity  of  ihe  case  ;  foi  other-  Stud.  fo. 7&. a. 
wise  perha[»  be  shaii  not  distrain  at  ail ;  for  betbre  day  thev  iiSJJ"?!** 
nay  be  taken  or  stray  out  of  his  land :  and  therewith  agreeth  9  I] 
10  E  3. 91.   And  farther  U  is  provided  by  the  laid  statute  of  1  Roii.  €72. 
Wiaehester,  that  in  cities  or  ^reat  towns  which  are  inclosed,  Aro^ 
tl)o  irates  oii^ht  to  be  shut  from  sunset  to  sunriding;  after 
uhich  statute,  if  in  such  city  or  tov?n  inclosed  any  murder  or 
Hiaoslaughter  i:>e  couimitted  in  tlie  day  orJn  the  night,  and  ^^^ics  14. 
the  offender  escapes,  such  city  or  town  shall  be  amerced. 
For  now  the  act  hath  changed  the  reason  of  the  law,  and 
therefore  the  law  itself  is  changed ;  for  ratio  legis  est  amnta* 
Ugis^  et  mulata  le<^h  ralinne^  mulnfrtr  H  lex.    For  at  the  com- 
mon law,  if  a  man  was  killed  in  the  night,  as  it  hath  hfpn  said,  Cro.  Car.  290. 
there  was  not  any  fault  in  the  city  or  town:  but  now  if  thev 
ds  not  keep  their  gates  ahnt  aceording  to  thestetnte,  by  which 
the  oibnder  escapes,  then  there  i»  fimlt  and  nejsrligence  in 
then  I  nnd  therewith  agreoth  the  hook  in  S  E.  3.  Coron.  S99. 
v?ipre  the  case  is,  it  was  pre'^entrd,  that  one  killed  another  in 
i1r  nvjhi  ;  and  it  was  asked,  where  the  felon  was?    And  they  Cro.  Car.  299. 
said  that  ho  is  fled :  and  because  it  was  iu  the  ni|^ht,  they 
omht  not  to  be  charged.   Liowther  Justice,  who  gave  the 
rale,  said,  that  tiM  towa  should  be  sbnt  h^  the  stnlute,  from 
rash  an  hour:  and  beeanse  the  townsmen  of  the  town  took  ISU.  11. 
him  not,  all  the  town  was  amerced  :  also  it  wlis  held  on  the 
^d  act  of      E.  1.  that  if  divors  commit  a  lohhery,  those  of 
the  hundred  ought  to  apprehend  all  the  felons ;  for  akbouvb 
they  apprehend  some  of  them,  that  shall  not  be  sufficient  to 
etcuse  them.   For  the  wotdaof  the  act  of  IS  E*  I.  are,  that 
they  answer  for  the  bodies  of  the  offenders;  which  in  con- 
struction was  taken,  all  the  oITendors.    But  now,  by  the  sta- 
tute *?7  P^liz.  cap.  13.  a  new  law  is  niadc,  amoni^st  others,  in  2Imi.  172,173. 
thcte  puinls  following,        1.  That  lioiie  shall  have  an  actioii 
on  tbe  said  statute  unless  the  party  robbed  doth,,  ko  soon  as  he 
can,  give  notice  of  the  said  felony  to  some  of  the  inhabitants 
of  souse  lawn,  village,  or  hamlet  next  tbe  place  where  the  rob- 
bery wa^  comimtted,  2.  If  tl;ey  iu  their  pursuit  do  apprehend 
any  of  the  onfendcrs,  the  same  shall  excu^ie  tiieru,  althougli 
tbey  do  liot  upptebeud  th«*ni  all.    See  the  act  of  27  £liz.  cap. 
13.  wbicb  hatU  abided  to  tlie  aaid  statute  of  Winchester,  and 
altered  the  same  ia  divers  poiuts. 

r.,V»/a,  If  a  man  was  robbed  ou  the  Sabbalh  Jay,  the  country  cbir^c- 
abte,  2  Koll  Hep.  59.  But  by  tiic  stat.  Car.'  'i.  it  is  coactei  that  Uic 
eountrj  abatt  aot  he  chargcahw.]  Hole  to  fermer  edit  (a)- 


(a)  Thi>»  is  cuuiiucd  to  persons  who  are  For  what  is  necessary  to  be  dune  to  eaabie 

liawttwg  i  foy  whso  Ihs  phiiMliff  wm  robbed  lh»  pwty  febfced  to  tafce  Bdyntagfi  of  the. 

iQ  ;r»ing  to  church  on  a  Sunday,  he  roco-  statute,  rWr  st.  S  Geo.  1 1,  c.  16.  8V  Geo.  8. 

veriMl.    3ti4kwiaiser  v.  JJtuulrcd  oj  iidmon^  c.  Si.  aod  the  noLesi  of  Serj.  WiUiaius  to 

IM,  Com.  Bfep.  M  5,  C.  r  Star.  4m,  PtHknrsf  v.  InkaMantt  detUl^  S  Saaod.  574. 
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Eabl  of  BBDPORD^t  Casb.  FbH  VIT.-<<Tb« 


17  b.]     ,    ♦The  E Aft L  of  BEDFORD'S  CASE, 

iMich.  28  and  29  Eliz. 

A.  being  seised  of  certain  houses  in  tail,  and  of  ccrlam  lauds  ia  fee  held  in 
cepite,  by  deed  indented  made  lenwi  of  tfae  audbouMS  wbereof  he  ww 
•eised  in  Uil  tendering  rent,  and  which  huM       not  unmnled  bj 

Stat.  39  H.  8.  and  died :  the  retenion  descended  to  the  heirs  genenl 

'  of  A.,  being  two  females;  and  it  appeared  that  the  leases  were  to  have 
coatiouanrr  after  the  said  heirt  cr^'neral  should  bo  out  of  ward*  and  by 
office  after  the  death  of  A.  it  was  found  that  A.  died  seised  of  the  said 
estate  tail  of  the  said  houses,  and  that  they  descended  to  the  said  heirs 
gencnit  by  force  whereof  the  uH  honaes  were  aeiied  into  the  Qnaen** 
hands.— Bcsolired,  1.  That  the  King«  in  privity  and  rigllef  Oe  hms§ 
in  tail,  should  avoid  the  said  leases  during  the  time  that  they  should 
be  in  ward. — 2.  That  although  the  King,  in  the  right  of  the  heir,  bad 
avoided  it  for  his  time,  yet  it  doth  not  avoid  the  leases  so  absolutely 
that  the  heirs  iu  tail,  after  the  King's  interest  detcrroincd,  cannot  make 
thero  good  by  acceptanee  of  rant. 


IN  the  Court  of  Wards,  the  case  was,  that  Franeis  Earl  of 
Bedford  bein^  seised  of  certain  houses  in  the  Strand,  in  the 
county  of  Middle^jc  x  in  tail,  soil,  to  him  and  the  heirs  of  his 
body,  and  seised  of  other  lands  in  fee  held  in  capiie  (^a)^  by 
deed  iadentedy  made  leases  of  the  said  bouses^  whereof  he  was 
seised  in  tail,  for  twentv-one  years,  rendering  rent  (which 
leases  were  not  warranted  by  the  statute  of  S2  H.  &.  bvt  were- 
Toidable  by  the  issues  in  tail),  and  died  •  (he  reversion  de- 
scended to  the  heirs  general  of  the  Earl,  that  is  to  say,  to  two 
daughterH  and  heirs  of  Henry  Lord  Russel,  eldest  son  of  the 
said  Karl  (which  Henry  died  in  the  life  of  bis  fiitber) ;  and  it 
appeared  that  the  said  leases  were  to  have  continuance  after 
tlie  said  daughters  should  be  out  of  ward  :  and  b^  office  aHer 
the  death  of  the  said  Earl  it  was  found  that  he  died  seised  of 
the  said  estate-tail  of  the  said  houses,  and  that  they  do- 
scended  to  the  said  heirs  general,  by  force  whereof  the  suid 


'  (a)  Tpniirc  in  kni^'lit'-^  prrvicc,  with  al!  its  those  of  socage  Ht  eMftie,  aboMoked  by  ^W^, 
oppretsire  fruits  and  consci^uences,  as  aUo    12  Car.  s.  c.  84, 
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7  b.— 8  a.         Eael  of  BiiDroiiD  s  Case. 

♦  > 

twusai  were  aeifled  into  the  Qoeen^s  hands.  And  in  this  ease  i-.i;!>e  KmgiM. 
two  points  were  resolved  :   I.  That  the  (a)  King,  in  privity  JI^gJ[*J/\"i,'e 
and  right  of  the  heirs  in  tail,  should  avoid  the  Paid  loasrs  j„.irs  in  t  .ii 
during  the  time  that  tlicy  should  bo  in  ward;  as  if  a  bishop  shall  avoid  tUo 
makes  a  lease  tor  vears  not  warranted  by  (he  statute,  .so  that  Jj^^e^jJ,^ 
the  lease  is  voidable  by  the  successor,  and  dies,  the  Kin^  shall  should  he  ia  . 
•Toid  the.  lease  (ft)  duriof  the  Taeationof  the  bishopric,  in  pri-  w«rd. 
Tityand  right  of  the  bishopric;  for  the  King^  in  none  of  the  [llu^p^oe. 
Mid  casct;  is  as  a  stranger.  And  the  ?amo  law  is  when  a  subject  lUc.  Ab. l<e«i» 
iignardian  in  kniijlit's  servire :  he,  in  the  rii;ht  of  the  heir  (u) 
within  a^e,  and  in  his  ward,  shall  avoid  voidable  leases  as  to 
bis  OfTD  interest,  but  it  shall  not  prejudice  the  heir  of  bis  elec- 
tion at  full  age ;  for  cmiot  statum  hmtdis  in  cmtoiid  tud  ex* 
istenC  nuliorem,  non  deteriorcm  Jheere  poiett.   So  if  the  heir  {c)3Biilsi.273: 
within  a«;e  before  the  entry  of  the  i^uardian,  or  the  ancestor  Co.  Lit.  215  b. , 
being  within  age,  makes  a  lease  for  ynnrs  renderin;:^^  rent,  4^°^^^* 
the  (c)  £juardian  may  enter  in  the  ri^lil  ut'  the  lieir,  and  shall  rj^^-^^^^^^. 
afoid  the  lease.    But  the  lord  by  {d)  escheat  shall  not  avoid  cheat^sUali  not 
voidable  estates  made  by  his  tenant  who  was  an  infant ;  for  amid  vMthit 
regularly,  none  shall  avoid  voidable  estates  for  infancy  but  estates  nuide 
•the  infant  himself  or  his  heirs  :  but  the  guardian  shall  avoid    '-|,|, ^^^^^ 
the  said  voidable  leases  in  the  right  of  the  infant  himself,  and  whowis  alfin- 
soa  diffprence  ;  andthe(rt)  Kirjg,  in  the  case  of  a  bishop,  shall  f«nt;  but  the 
avoid  I  lie  lease  in  the  right  of  the  bit^hopric,  which  continues  f^fj^^o"  i^?*'' 
although  the  bishop  be  dead*  And  that  was  one  of  the  points  g     44'.^,  *" 
adjudged  in  the  Exchequer^in  the  great  case  between  Austine  ri>iin.2.n.2Sl. 
aad  Sir  J.  Baker,  9  Mar.  which  1  have  ?-ecn,  and  which  sljall  40^4*42*^11^ 

related  more  at  large  in  the  resolutions  of  the  second  point  Entry  Cong, 
oi  tlii^  case.    Vide  16  Eliz.  Dvcr^JT.  b.  patentee  of  Queen  129. 
Elizabeth  of  lands  given  to  a  par.«on  and  his  successors  to  su-  f  ^"^''^f^^* 
perstitions  uses,  shall  avoid  after  his  death  a  lease  for  life  4>)^e,h_  m'^, 
(which  is  voidable  by  the       cessor)  made  by  the  parson,  by  ('/  i.it.Rep.306 
tfie  intent,of  the  act  of  1  Eli/.  ().  of  Chauntries.    Vide  7  Eliz.  f  '^^J'^l 
Dyer  2iJ9   Ho^kin's  case.    2.  It  was  resolved,  that  although  ance  it  Jot  ai- 
the  King  in  the  rii;ht  t)f  the  heir  had  avoided  it  for  hi.s  time,  i*uiuto. 
yet  it  doth  not  avoid  the  leases  so  absolutely,  that  the  heirs  iu 
tail  after  the  King's  interest  determined,  cannot  make*  them  uohAix  m. 
good  by  the  acceptance  of  the  rent.    For  the  King*s  act  can>  Dycr.i  irVlia. 
Dot  determine  the  power  and  election  of  the  i-sues  in  tail,  or  Jy^g^i^i^ 
nf  the  sticcessor  of  the  bishop  in  the  case  bcforo  put,  to  niai;e  p]^s.o.BeBL 
the  leases  good  by  acceptatice  of  the  rent.  And  when  voidable 
leases  being  void  for  a  time  shall  be  always  avoided,  and  when 
not,  this  difference  »as  taken  and  resolved  by  the  court ;  sc.  ^hen^hclnte- 
when  the  interest  of  him  who  makes  the  avoidance  is  but  for  rest  of  the  par- 
part  of  the  term,  so  that  it  appears  ihnt  a  residue  remains;  tyavoJdingU 
and  when  he  who  makes  the  avoidance  avoids  the  inte-  the  iprn^*"nn?i 

rest,  go  that  it  appears  that  110  residue  can  remain  ;  mid  there-  whcube  who 
fore,  in  the  case  at  bar,  it  appears  that  after  the  Kiiig'd  interest  i»«tce«the 
determined,  there  remains  a  residue  of  the  term.  But  if  the 
patron  of  the  church  of  D.  doth  grant  the  next  avoidance  to  whole  ioten«t 
another,  and  afterwards  and  before  the  statute  of  13  £liz.  the  p^i^on  irrnnts  * 

another;  and  afterwards  and  before  I'i  F-liz  the  parson,  patron, and ordiaary, 
Buke  a  leaoc  rcuJcriog  reut  |  the  parion  dkf,  the  granloc  pu<icui.<t,  &c. ;  the  lease  cannot  ttand  . 
ifrinit  thefiioeeiior. 

TOt.  IV»  F 
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Eael  of  BfiDVoaD^s  Cabs.  Part  VII.— 8  a.— 8  b. 


IJOIIM454. 

Co.  Lit  46  a. 

Hob.  7  Cro. 
Car.  1 
Boll.  4B0. 
Moor,  4a  1. 
2  £.  3. 8*  per 
ScAmm. 


F«i*ie  covert 

levies  a  fine 

r*8b.] 

(as  a  feme 
sole) ;  if  the 
liusbaiMl  doth 
not  enter,  the 

wife  and  her 
hein  ara 
bound:  but  by 

the  cnfrv  of 
the  htisbarid 

the  wliolc  es- 
tate of  the 
eoniuee  lade- 


Hob.  225. 
10  Co.  43  a. 
Co.  Lit.  46  a. 
2  Roll.  20. 

Tonch.  7. 
5  Roll.  20. 

10  Co.  43  a, 
Co.  LfL  46  a. 

1  Jonea  457. 

Co.  Lit.  46.  a. 
l^owd-SCO.  b. 
firi4gm.27. 


Ck>.  Lit.  46  a. 


parson,  patron,  and  ordinary,  make  a  lease  for  years,  rendering 
rent,  and  the  parson  dies,  the  grantee  presenta^  wbo  is  admitted, 
instituted,  and  inducted,  and  dies»  Om  lease  was  avoided  in  the 

whole  absolutely  ;  and  therefore  such  lease  cannot  Ftnnd  a^^ninst 
(be  «5econd  successor,  2  E.3.  8.  (b).  If  an  advowson  of  a  church 
by  licence  be  granted  to  a  prior  and  his  successors,  and  after- 
wards the  same  church  is  appropriated  to  him  and  his  success- 
ori^  so  as  they  be  perpetUBl  parsons  imparsonees,  in  tBat  case 
if  the  wife  of  the  grantor  be  endowed  of  the  advowson,  and' 
presents  a  clerk,  who  is  admitted,  instituted,  and  inducted,  the 
appropriation  \9  defeated  for  ever;  for  the  whole  estate  of  the 
parson  imparfiojit  r  is  avoided  :  and  so  it  was  adjudged,  as  Sir 
JelFery  Scruope  reports  lu  2  £liz.  3.  8. ;  and  in  such  sense  is 
the  book  to  be  nnoerstood.  For  although  the  wife  was  en- 
dowed of  the  edvowson,  yet  if  she  had  died  before  any  was 
admitted  and  instituted  to  the  same  church  at  her  presentation, 
the  church  had  remained  appropriated  ;  and  so  the  quaere  in  G 
Eliz.  6.  72.  Dyer,  iH  well  resolved.    So  if  a  feme  covert  (as  a 
feme  sole)  levies  a  iinc  by  herself  of  land,  whereof  she  is  seised 
in  fee  to  another  and  his  heirs ;  in  that  *eafle  if  the  husband 
doth  not  enter,  that  fine  shall  bind  the  wife  and  her  heirs  for 
ever;  and,  in  the  same  case,  if  the  husband  enters  and  dies,  the 
conuHce  pnall  not  have  the  land;  for  by  the  entry  of  the  hus- 
band liic  whole  estate  of  the  conusee  was  defeated,  and  the  old 
estate  of  the  wife  revested  in  her^  and  the  husband  seised  of 
the  whole  estate  as  in  the  right  of  his  wife;  and  therewith 
agree  17  E.  3. 52.  b.  17  Ass.  pi.  17.  7  H.  4.  £8.  %  R.  320.  9  H. 
6.  33.   But  when  only  part  of  the  estate  or  term  is  defeated, 
there  it  is  otherwise,  b«  in  ihe  said  case  between  Anstine  and 
Sir  J.  Baker  wos  adjudg^ed;  which  case,  ns  1  my?elf  have 
seen,  in  eticci  was: — Sir  T.  Wyatt  was  tenant  in  tail  of  the 
manor  of  East  Porleigb  in  the  county  of  *Kent,  rts;  to  him  and 
to  the  heirs  males  of  his  body,  of  (he  gift  of  H.  8.  to  hold  ot*" 
him  in  capiie^  the  reversion  to  the  King,  his  heirs  and  success* 
org.     Sir  Thomas  Wyatt,  by  indenture,  demised  the  said 
manor  to  Austine  for  twenty-six  years,  rendering  13/.  rent  to 
the  said  Sir  Thomas  and  his  heirs ;  and  afterwards  Sir  Thomas 
died,  and  all  this  was  found  bv  office,  aild  that  Sir  T.  Wyatt 
was  his  son  and  heir  male  of  full  age,  by  which  the  King  had 
primer  seisin  of  the  land  itself,  and  for  his  interest  did  avoid 
the  lease;  and  afterwards  Sir  Thomas  the  son  sued  livery,  nnd 
accepted  nt  the  rent  of  Austine,  and  afterward  committed  high 
treason,  lor  which  he  was  attainted.    In  that  case  it  was  ad- 
judged, that  forasmuch  as  the  King  had  avoided  the  lease,  but 
as  to  his  primer  seisin,  that  after  livery  made  it  is  in  the  elee- 
tion  and  power  of  the  issue  in  tail,  by  acceptance  of  the  rent 
to  afiirra  the  lease ;  because  the  lease  was  avoided  by  the  King; 
but  for  part  of  the  tprm.    So  if  tenant  in  tail  takes  a  wife,  and 
liiakes  a  lease  for  thirty  or  forty,  &c.  years,  rendering  rent. 


(b)  Adjudged  accord ingljr,  Plowden    Old-   Phiyiore  Firgiis  c«#e,  Ual  MSS.  (Harg.  note 
/ord.  Cm.  Car..  582.   But  in  Ha,  10  Eliz.    (7)  to  Co.  Litt  46  a.) 
C.  fi,  C.  tSB,  ad(j  udfueA  thM  the  kass  fevivcd. 
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which  is  avoidable  by  the  h^^uo  \n  tnil,  nntl  dioq,  and  afterwards 
the  wife  recovers  her  dower,  in  that  case  the  wife  shall  avoid 
the  lease;  and  yet,  if  she  dies  withio  the  term,  the  issue  io  tail 
at  hi*  election  may  either  affirm  or  disaffirm  the  lease.  And 
it  wu  iaid.  if  temnt  in  tul  makes  a  leaM  for  thirty  or  forty  ^oib.  335. 
years,  rendering  rent,  which  is  avoidable  by  the  issue  in  tail, 
and  afterwards  tenant  in  tail  dies  without  issue,  hU  wife  with 
child  with  a  son,  by  which  the  donor  enters,  and  as  to  him 
avoids  the  lease,  and  afterwards  the  son  is  born,  the  lessee  re- 
enters, the  son  at  his  full  age  may  by  acceptance  6f  the  rent 
affirm  the  lease;  for  the  lease  was  neier  avoided  absolutely, 
nor  shnpliciter,  bnt  secundum  quid$  and  upon  the  matter  ex  Strange  3(50. 
post  facto  wai  defeated  hut  for  a  time.    And  ii]though  filius  m 
iitero  matrig,  est  pars  risccrttm  matris,  {vide  .'3  Ass,  pi.  2.  22 
Ass.  pl.94.  22  Edwardi  Tcriii^Corone  J  SO.  Stamford  21.)  yet  1  Leon.  74. 
the  law  in  many  cases  hath  consideration  of  him  in  respect  ^p^^^'  1 
of  the  apparent  expeelation  of  his  *birth.  See  the  opinion    L  *^  J 
of  Sannaers  and  Browne  in  Stowers  case,  Plowden^s  Com- 
mentaries for  avoiding  of  a  fine.    Vide  temp.  Eliz.  1.  Gard. 
15.^.  and  31.  Eliz.  1.  Bre.  873.  for  the  wardship  of  him. 
Vide  58  E.3.  7.  and  41  K.  3.  and   11  E.  3.  Voucher,  that  he 
shall  be(rt)  vouched  in  his  njother's  womb,  11  H.  6.  13.  ade-         of  l*ni 
vise  of  (ft)  land  (devisable  by  eustom)  to  one  in  bis  mother's  ^^^lier  , 
womb  (c),  41  E.  3.  Deteinment  of  (c>  charters  for  the  heir  in  wonb. 
his  mother's  womb,  3  El.  Dy.  IS6.    An  adulterer  doth  coun- 
sel the  woman  to  kill  the  child  when  he  is  born,  who  doth  ac- 
cordingly; the  atiuiteier  is  accessary,  yet  al  the  time  of  the         t  *  f  "1 
counsel  the  child  was  in  bis  mother  s  womb.    But  it  was  said,  ^'Xes  a  leaic 
flir  30  yean,  tt»dteAa%  rentuid  ountiea,  and  dim  wittootlitae,  hki  irift  iritb  ebUd,  the  wlf«  r«- 
coven  dowcr,  slic  sliall  not  avoid  the  lease  before  the  hirth  of  the  child,  (a)  S  E.  2.  Voucher  237* 
1  Roll.  Rep.  254.  31  E.  I.  Br.  873.  Cart.  87.    10  Co.  32  b.  Co.  Lit.  390  a.  9  H.  6.  24  a.  HE.  3. 
Vooch.  13.    2  Roll.  74C.    Hob.  222,  338.    {b)  Dyer  .103.  pi.  51.    I  Sid.  153.   Moor  637.  Cart. 
87.  Raym.  83,  84.  («)  1  Roll.  Rep.  254.  1  ^  3. 25  b.  3  Aaa.  pi.  2.  22  Ass.  94.  et  Fits.  Coroae  S«3* 

(c)  A  person  devked  to  his  brother  Henry  in  eKblenee,  and  the  coniineocenient  of 

Clarke  and  hisns'iigns,  for  Ills  life,  remaiu-  the  estate  devised  is  not  expressly  deferred 

der  to  the  use  and  behoof  of  all  and  every  to  a  future  period,  Uiere  the  devisee  must 

such  child  or  children  of  hb  said  brother  be  a  person  capable  at  the  death  of  the  de> 

as  should  be  living  at  the  time  of  his  de-  visor,  or  otherwise  the  devise  will  be  voidi^ 

cease,    H.  C.  died  ieaviu^  several  children,  but  it  is  now  understood  that  this  dislinc-* 

and  his  wife  pregnant  who  was  delivered  tion  between  executory  limitalions  per  rrr- 

sevea  months  after  of  a  daughter:  held  that  ba  de  prenaUi and  per  verba  de  futuro  can 

the  po*.lhunioMs  chiM,  should  take  under  affect  those  cases  only,  where  there  is  not 

this  Hill and  it  was  observed  by  Lord  the  least  circumstance  from  which  to  collect 

€.  J.  Byre  thai  aa  infant  in  venire  HMfrlf,  the  l«statof^a  intenUon  of  any  thin<;  cine 

who  by  the  course  and  rmlc  r  of  nature  was  than  nn  irnmrfliatr  (1rvt=;r  to  take  cfl  ct  in 

then  living,  cam^  clearly  within  the  de-  prtesenli.   Fearne  ConU  Hero.  533.  71b  Ed. 
rripttonof  dhildrea  living  at  the  Ume  of      It  is  now  dearly  settled  thata  devise  to  an 

hi-  drath      Doe  T.  Clarl  c,  9  H.  Black.  399.  infant  en  ventre  sa  m^rC  isgood,  though  lie 

U  was  tbrmerly  disputed  whether  a  devise  be  born  after  the  testator's  death,  and  be 

toaauifantm  vAifre  sa  mere  was  good  or  sball  take  by  way  of  execntonr  devise,  I 

not;  some  held  that  it  was  not,  whiUt  others  Freera.  244.  per  NorUi,  C.  J.  Touch  414. 

cooteoded  that  it  was :  but  alt  ag^reed  that  a  coot.   And  an  infant  en  ventre  na  mere  is  a 

devnetoan  infant  when  he  should  be  born  life  in  being  to  all  intents  except  in  the 

was  good    1  li<>  objection  to  the  devise  be-  case  of  a  descent  at  common  law,  7}»llu$on 

ing  good  was,  that  where  an  execntorv  d»-  t.  fVoodford,  4  Ves.  SU.    Vid,  BaCt  Ab.  ift- 

%iae  is  limited  per  verba  de  pnetenti,  that  is,  fancy  C.  Vin.  Ab.  Davuc  L  9. 
where  the  derisee  is  menttoiied  as  a  person 
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Rap.  216.403. 

3  Leon.  IM. 
Bridf.27.10J. 
Co.  Lit.  349  a. 
Moor  315. 
2  Bnbtr.  44» 
45  C  Co.  34  a. 
7  Co.  13  b. 


it(d)  tenant  in  tail  makes  a  lease  for  50  or  40  years,  render* 

ing  rent,  and  afterwards  takes  a  wife,  and  dies  without  issue, 
his  wife  with  child  with  a  son,  and  afterwards  the  wife  recovers 
dower  of  the  same  land,  she  ijefore  the  &on'H  birth  shall  not 
avoid  the  lease,  fur  her  estate  is  quodammodo  a  continuance  of 
part  of  the  estate  tail,  and  the  same  is  preved  by  10  E.  3.  96, 
M  jAss.  pi.  15.  and  23  E.  3.  Dower  1:^0.  that  she  shall  be  (r> 
attendant  for  third  part  of  the  services  that  tenant  in  tail  did, 
which  she  sliould  not  be,  if  to  all  intents  tl»e  estate  tail  were 
utterly  extinct,  and  tenant  in  dower  is  in  in  the  per  by  her 
husband,  and  in  of  his  estate.  Vide  Litt.  93  b.  in  Descents, 
98  Am.  m.  7  H.  5. 3.  8  B.  S.  Entre  75,  &e.  Vide  53  H. 
8.  Dyer  51  b.(/)  tenant  in  tail  before  the  statdte  of  27  H.  8. 
of  Uses,  made  a  fooffmrnt  in  tec  tn  tlio  tt'^p  of  him  and  his 
heirs  ;  and  also  before  the  baid  act,  he  and  his  tiodees  made  a 
lease  for  yeari»,  rendering  rent,  and  died  attcr  tlie  statute,  the 
land  descended  to  bis  issue,  who  before  entry  upon  the  termor 
levied  a  fine  to  aaother  ;  and  by  the  better  opinion  of  the 
Justices  of  both  (he  benches,  except  Saunders,  the  alienee  shall 
not  avoid  it;  for  althous^h  the  son  wns  remitted,  yet  the  lease 
was  not  merely  void^  without  actual  entry  by  the  issue.  Vide 
Plow.  Com.  437. 


{•9b.] 


UGlITllED'S  CASE. 


Trin.  ^5  Eliz. 


In  the  Common  Pleat. 


Mhi|bm  of 
Wufcasma. 
PartVU^a. 


Ugutreu.    -A*  hron^l  a  writ  of  aanoity  against  B.,  son  sad  heir  of  C,  and  declared 
thai  C.  90lh  Dec  \t  Elic  ton  yr«  ^teUone^  tfe,  qumm  pr^  emtJUaaU^ 

,  tfcrepotitiin  eodem  A.  by  bis  writing  did  ronstitutc  A.  captuiii  of  the 
fort  and  castle  of  \',  for  the  life  of  ihc  said  A.,  nild  hiiu  autho- 
ritv  tn  a|)|)(Miil  a  master  gunner,  &c.  And  further  for  the  inaiiiU  nance 
of  A. and  the  master  gunner,  &c.  for  the  defence  of  the  castle,  by  the 
Mid  wriltog  diJ  ^ruat  for  him  and  his  heirs  to  the  said  A.  during  4ut 
life  an  aaaaity  of  ftc-  by  force  of  which  A.  was  seised  of  the  of- 
fleeaod  aaaoity  of  his  life.  C.  died  18  Blis..  and  the  defendaat  hia 
ion  andheir  for  1 1  years  before  the  writ  brought  withheld  the  annuity, 
&c.%  and  upon  special  demurrer  that  it  did  not  appear  by  the  declara- 
tion that  C.  had  power  to  grant  the  offioe.  and  that  A.  h;ui  not  averred 
thai  he  had  exercised  the  office,  nor  that  he  did  aiipuiut  a  gunacr* 
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fte.  ttfi  Court  of  C.  B.  fgm  jndgmeat  for  tho  plaintiff,  and  apon  error 
Isoog^  tiMi  Jddgnent  ma  affinned.  Anil  it  was  resolfcd  that  in  all 

cases  wliere  an  !nt»»rf«t  or  «*<i!nte" rommences  upon  a  coodition  pre- 
cedent. 1)0  the  ronilition  or  act  to  be  performed  by  theplaintiff  or  dc- 
feadaut  or  hy  ativ  utber,  and  be  the  coudiliuu  iu  the  affirmative  or 
ablative,  the  plainliflr  oo^ht  to  diew  it  to  his  declaration  and  ater 
tiie  performance  tiieteof.  But  when  tiie  interest  or  eitate  paMetii 
presently,  and  vests  in  the  grantee,  and  is  to  be  defeated  by  matter  «jr 
pout  facto  or  condition  subsequent,  be  the  condition  or  act  to  be  per- 
lorinefl  hj  the  plainlifT,  or  by  the  defendant,  or  by  any  other,  and  be 
the  condition  in*  the|  affirmative  or  negative,  the  plaintift*  may  de- 
clare generally  without  shewing  the  performance  thereof.  S.  C.  Jenlu 
Gent  too. 


HENRY  Ughtred,  E^r]^.  brought  a  writ  of  anntiity  against 
William  IVIarquet^s  o^'W  iiiche'^ter,  son  and  heir  of  John  Mar- 
quess Winchester,  and  declared  that  the  said  John  Marquess  Hard.  9.  ;9 
of  Winton,  20  Dec.  17  Eliz.  tarn  pro  bona  ei  favortMi  qffte-  2  Browni  98. 
Uone  ei  bemwlentia  quat  geuit  erga  eundem  Henriamy  quatn  \  ^11^.1 68. 
pro  conjidenlia  ei  fiielUate  feposiC  in  eodem  Henrico,  by  his  piilm.397. 
u  ritin:^  did  constitute  and  authorize  thf  snid  Henry  to  be  cap- 
tain ot  the  fort  or  bulwark,  and  ca-tle  ot  Netley,  «/ias  I^tley 
in  the  county  of  Southaniptoa,  to  have  and  exercise  the  said 
office  of  captain,  &c.  during  the  life  of  the  aatd  Henry,  and 
gave  him  aulhority  during^  hia  life  to  nominate  and  appoint 
from  time  to  time  a  master  gunaer,  one  porter,  and  six  sol- 
diers. Sec.  And  further  hy  (he  Paid  writing  the  said  John  Mar- 
ques<:  did  jrnnt,  pro  cntisideratiotie  prcrdicla,  cl  pro  meliore  ma- 
nulcndone  ipsius  Ilcnrici  el  magisiri  tormt  nlor'  et  sex  militum 
in  defensione  et  iuiiionc  caslri  proidicti^  for  him  and  his  beirv^ 
to  the  said  Henry  during  his  lire,  an  annuity  of^/.,  &c.  at  the 
feast  of  St.  Michael,  and  the  Annunciation  of  our  Lady  by 
equal  portions,  by  force  of  vvliirh  Ik*  was  seised  of  the  said 
oftice  and  of  the' said  annuity  lor  his  life;  and  afterwards, 
JOth  Nov.  18  Eliz.  the  snid  John  Maraue.ss  died;  and  the 
defendant  his  son  and  heir  for  11  years  before  the  writ  brought 
did  withhold  the  aiinoity,  which  in  all  arooanted  to  363/.,  &c. 
on  which  declaration  tm  defendant  did  demur  in  law ;  and 
according  to  the  statute  did  slicw  divers  causes :  1.  becaose  27KV(ap.  5. 
it  doth  not  appear  by  the  declaration,  that  tiie  said  .John  "Lord  See 
iVIarquess  had  power  or  interest  to  grant  the  said  oihcc  ;  and  mnencSnoit^ci 
also  because  the  plaintiflT  hath  not  a?erred,  that  he  hath  thelrnr. 
exercised  the  said  office,  nor  that  he  did  appoint  a  master  . 
gunner,  porter,  or  the  soldiers,  and  divers  other  causes  were 
shf  wed ;    but  notwithstanding  these,  judgment  was  given 
by  the  Justices  of  the  Common  Pleas  for  th  >  plaintiff,  where- 
upon theMarqiu  s  brought  *a  writ  of  erroi,and  divers  errors  10a»l 
Were  assaigued,  but  all  were  over-ruled  b^  the  Court  but  one.    i*  J 
And  thai  was,  that  the  plaintiif  in  the  writ  of  annuity  bad  not 
averred  in  his  declaration  that  he  had  exercised  the  said  office, 
&c.    But  after  many  arguments  and  consideration  of  all  the  r,,, mtion  of 
books,  in  which  (as  it  seems  prima  facie)  there  is  a  diversity  of  the  Court  and 
opinions,  it  was  resolved,  that  the  declaration  was  good  with-  ^dSS** 
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u\"ff'j  '^v  ("^  aTermeDt ;  and  tbeir  reason  was,  that  in  all  cases 

Ci  It  2(;o.  wbere  an  interest  or  estate  doth  comioeiice  upon  a  condition 
Doct.  pL  '91.  precedent,  be  the  condition  or  act  to  be  performed  by  the  nUin- 
ME*4*4«'  defendant,  or  by  nny  other ;  nnd  be  the  condition  in  the 

C?"  Doct  pi.  91.  (&)  afTirmative  orneiraUve,  there,  the  plaintiff  ouj^ht  to  shew 
Flowd.  ao.*   '  it  in  lus  declaration,  and  toa?erthe  pcrforniance  thereof;  for 
*  L«T-  274.      there,  the  interest  or  estate  doth  begin  in  him  by  the  perlonu. 
79,  ^      condition,  and  it  not  in  him  till  the  condition  be 

performed.   But  othernisc  it  is  when  the  ihterest  or  estate 

Easseth  presently  and  vests  in  tlie  grantee,  and  is  to  be  defeated 
y  matter  ex  post  facto,  or  condition  subsequent,  be  the  con- 
dition or  act  to  be  performed  by  the  plaintiff  or  defendant  or 
by  any  other,  and  be  the  condition  in  the  affirmative  or  nega- 
tive, there,  the  plaintiff  niav  declare  generally,  withoat  diew^ 
ing  the  performance  thereof,  and  it  shall  be  pleaded  by  him 
(c)  Doct.pl.9i    who  will  fake  nth  niitage  (c)  of  the  condition  or  matter  ex  post 
Piiwd.Wfc'''  /^^"'^»      ^^^^y        ou^ht  to  allege  thai  which  (d)  makes  for 
him,  and  which  is  for  bis  avail,  and  none  shall  be  forced  to  al- 
-  lege  lAaf  which  is  against  himself.   And ^  it  may  well  be,  that 
the  condition  suheequent  or  matter  ea  post  facto  stands  upon 
many  parts  ;  (as  in  the  case  at  bar  it  happens)  to  lehearse  all 
which  would  be  tediotis,  when  issue  shall  be  Cahen  but  upon 
one  of  them,  and  the  defendant  may  plead  any  one  of  them 
which  he  pleaseth  in  bar  of  the  action,  and  so  the  pleading 
will  be  more  short  and  compendious,  which  is  the  most  com- 
mendable, if  it  be  sufficient.  Here  in  the  case  at  bar  the  con- 
dition was  to  be  oerformed  by  the  plaintiff  himself,  and  there- 
fore the  case  is  the  stronger ;  but  because  the  plaintiff  by  the 
y  E.  4.  20.  per  said  grant  was  prpFontly  seised  of  the  said  office  and  annuity 
Choke.  for  the  term  of  his  life,  which  ought  to  be  defeated  by  the  not 

using  the  said  office  or  other  subsequent  matter ;  the  subse- 
quent matter  makes  acainst  him,  and  therefore  shall  be  pleaded 
f  Cro.  Arp:.  by  the  defendant,  and  therewith  agreeth  15  H.  7.  (e)  1  a.  b. 
2  bISJJi  w^*  ^"  ^  ^^^^  ?^  annuity  against  the  successor ofa Prior  on  a  grant 
Doct.  i  i.  Ml.*  niade  by  his  predecessor  until  he  was  advanced  to  a  hnriolice 
Br.  Count.  43.  oi  hoiy  church,  and  the  plaintiff  declared  ^-encraliy,  without 
3'°T*27-^b^*     ^:'>»"S  >9  not  yet  advanced  ;  and  tor  tJiat  cause  excep- 

271  a.  J'aiin.  *»f »  wss  tafceu  to  It,  aod  notwithstanding  the  declaration  was 
192.  Hob.  41.  adjudged  good,  because  the  condition  went  in  defeasance  of  the 
jone»338.      annuity,  which  ought  to  be  shewed  on  the  defendant's  part. 

Also  this  IS  an  annuity,  which  beginneth  before  the  condition 
shall  be  performed,  which  performance  shall  come  on  the  part 
L{\^^£'  ?^      grantor,  and  not  like  where  the  condition  w  as  ( /  ),  that 
pi  60.^   '  "       grantee  doth  such  a  thing,  that  then  he  shall  iiave  such 
f  •  10  h.  ]  ^"  annuity  ;  now,  if  he  wUl  demand  •it,  he  ought  to  allege  in 
Wlbf.         /  r/o,  that  the  condition  is  performed ;  for  by  the  performance 
thereof  the  annuity  doth  begin.    And  so  is  the  difference  by 
ail  the  J  ustice.H,  and  these  are  the  words  of  the  book.    So  it 
18  said  in  Colthifst'ii  case.  Pi.  Com.  §5  b.    If  I  grant  to  one 
that  when  he  shall  be  promoted  to  a  beneik  e,  that  he  shall 
have  an  annuity ;  tf  he  demands  the  annuity,  he  ought  ficat  to 
1  .s  ,ik  m.    shew  that  he  is  promoted  to  a  benefice.   But  if  an  annuity  be 
1  b^a,m.    granted  to  one  until  he  be  promoted  to  a  beneficoi  there  be 


Digitized  by  Google 


shall  have  a  writ  of  annuity,  and  shall  not  show  that  he  is  not 
yet  promoted  to  a  benefice,  because  the  annuity  doth  precede, 
and  the  promotion  is  subsequent,  and  goes  in  defeasance  of  the 
annoitv;  and  tbereifore it  ought  tobesliewed on  tbecontrary  part. 
But  when  (a)  a  man  is  only  entitled  to  aoactionyand  the  action  (')  l^t-  pi- 
lies  not  if  the  condition  or  connderation  be  not  performed,t1iere^  Jii  ^""'•^**» 
the  plaintiff  in  his  declaration  ought  to  shew  the  prrforoiance, 
for  it  amounts  to  a  condition  precedent,  l»eca use  the  nction  arises 
on  the  condition  or  consideration  performed,  us  the  hook  in  (b)  (^)  Br.Count.7. 
8U.6.33  b.  Suppoae  1  retain  (e)  a  man  to  co  with  me  to  \ 
Roofe  for  40f .  here  by  the  going  the  cause  of  the  duty  firat  Bvittr.  168. 
arises,  in  which  case,  if  he  brings  an  action  of  debt  for  it,  in  Poph. 
his  declaration  he  ou?ht  to  declare,  that  he  was  there  ;  other-  !^)7>ort  ?i! 
wise  the  declaration  shall  abate.    So  it  is  if  I  (d)  retain  one  to  /i.  pojham 
8er?eme  for40f.,  by  the  year;  for  here  by  the  consideration  per-  i6i.  Jenk. 
formed  the  duty  arises,  so  ttiat  it  is  in  the  nature  of  an  act  prcce-  ^  ^{'^^'^i 
dent  nnd  io,wi|i  tbeopinimi  of  the  whole  Court  in  the  said  book.  io6. 
Bat  the  in  (e)  case  48  E.  3. 3.  &4.  was  aflSrmed  for  good  law  («)  Doct.pl.92. 
where  it  appear?,  that  indentnrp"  wore  made  brtweeii  Sir  R.  p^'^am*!^ 
Pool,  Knt.  of  the  one  part,  and  Sir  U.  Tolcelser  of  the  other  Pahn- 397,388. 
part,  by  which  Sir  ilalph  did  covenant  with  Sir  Richard  to  i  Roll.414, 
serve  him  with  three  esquires  of  arms  in  the  wars  of  France,  Jgo"  ISr*** 
and  Sir  Richard  did  covenant  therefore  to  pay  bim  42  marks :  293.' 
in  that  case  each  parly  bad  e<|ual  remedy,  one  for  the  service, 
and  the  other  for  the  money;  and  therotbrc  in  debt  for  the  42 
marks  he  may  choose  either  to  declare  in  general,  or  sprrially 
at  his  pleasuio,  by  the  rule  of  the  Court  (a).    Al-o  when 
an  interest  doth  pass  jpresieiitiy,  and  is  to  be  defeated  by  mat- 
ter ear  post  facto,  yet  if  it  appears  to  the  Court  by  matter  in 
law,  that  the  action  shall  not  be  maintainable  without  shew* 
ing  the  performance  of  the  condition  or  consideration,  there, 
the  plaintiff  oujjht  to  aver  it  for  the  maintenance  of  his  ac- 
tion, as  in  39  II.  (>.  21^  22.  The  case  was,  Ricliard  Abbott  of 
Clieater  granted  tu  John  Brewin,  Esq.  by  hi:^  deed  (without 
the  consent  of  the  convent)  a  yearly  rent  of  40r.  out  of  his 
monastery,  pro  eonaiT  mo  eiiT  J?.  Mati  et  (f)  conoentui  ejus-  ( /)  DoeLpU 
dem  loci  impenso^  et  imposterum  impendendo;  the  saidR.  Ah- 
hot  died,  and  John  Brewin  brought  a  writ  of  annuity  ai^^ain't 
tho  >uccessor,  and  averred,  that  lie  had  <,n\  iMi  to  thosuicl  W.Jii/per 
jibbali  et  convt  nlut  consiV  suuni  upud  /K.  in  nc^uC  domus  pi  wd* 
agendis,  adprofkuum  ^uad^  domtu  :  and  Prisot  and  the  whole 


(a)  The  report  of  thr  rn«;r  l'^  3.  &  4. 
in  the  text  supra  is  incorrect.  "  I  Iil  HeporL 

it  tl^:  Sir  Rtcluud  Pool  covenants  with 
**  Sir  Ralph  Tolcestcr  to  serve  him  with  three 

esqaires  in  the  wars  of  France  t  and  Sir 

vSt^  corenants  witfi  him  to  pa  j  so  much 
*•  money  for  thn  service  ;  and  it  wn«;  fiir- 
•*  ther  agreed  that  half  the  money  should 
•«  be  paid  in  Bogbuid  oil  a  certain  ^  be- 

fore  they  went  for  France,  and  the  rest  liy 
•*  quartrrlv  |tai?mcnts  i  and  the  case  was  de- 

icrmm(;il  upon  the  rule,  that  if  a  day  be 


"  nppointed  for  payment  of  money  or  part 
"  oi  il,  or  for  doing  any  other  acl^  and  the 
**  day  is  to  happen,  or  may  happen,  before 

the  thing  which  is  the  cousi<JerHtiofi  of  the 
**  money  or  other  act  b  to  be  iK-rrormtU, 
**  aa  acmm  may  be  broveht  for  the  money, 
"or  for  not  doing  sncn  othrr  ncf  hrforo 

performaace,"  SOTjcaot  William's  note  L* 
tiriage  Cblr,  1*  Saoad*  S90.  where  aee 
fully  wh;it  rovcnanli  aie  hut^peadeat,  and 
whii  depeadcnt* 
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f  *  II  a.  ]  *eottrl  held  that  the  action  was  not  maintainable  a^inst  the 
(«)Jenk.  Cent,  successor  without  fiuch  (n)  averment.  For  the  action  is  not 
rt**Slf**^***^''  maintainable  ar^r^inst  the  successor  for  any  contract  or  grant 
^  made  by  the  Abbot  only  without  covent,  unless  the  eflfect  or 

consideration  (hereof  comes  to  the  profit  of  the  hou»e.  And 
that  such  general  averment  was  good ;  for  It  would  be  too 
long  to  show  all  the  causes  specially,  and  therefore  against  the 
(b)Cr.  FA.  546.  successor  he  ought  to  take  such  averment.   But  in  an  action 
Doci.ph92,     against  the  abbot  himself,  who  made  the  s^rant,  it  is  not  neces- 
sary (0  take  such  averment,  as  it  is  ugi  ccd  there  by  the  whole 
Court,    And  so  by  these  differences :   1.  Between  an  interest, 
or  estate  vested,  and  which  is  to  be  devested  bv  condition  or 
matter  subsequent,  and  a  condition  or  matter  which  preoedos 
the  estate  or  interest.  S.  Between  a  thing  in  action  which  in 
judgment  of  law  is  to  commence  on  a  condition  or  considers* 
tion  precedent,  and  interests  or  estates  which  begin  presently. 
3.  When  equal  remedy  is  given  to  both  by  reciprocal  cove- 
nants.   4.  When  by  matter  apparent  tiie  plaintiff^s  action 
shall  not  be  maintained  without  nvennent,  although  it  be  in 
the  case  of  an  estate  or  interest  vested,  you  will  the  better  un- 
WBr.Count.TS  ^erstand  your  books,  which  seem  pritnd  facie  to  disagree,  (c) 
Socnr'so     21  E.  4.  39.  or  49  h.  '2^2  f  r/)  K.  4.  43  a.  9  E.  4.  20.  b.  37  H.  6. 
(rf)-Hard.  10.    8  b.  S()  n.  6.  2  b.  Dyer  10  El.  270.  in  Avowry,  and  15  KHz. 
J>oct.pl. 90,91.  Dyer  329  in  Debt.  And  note,  the  said  U-^htred  had  judgment 
I  in  the  Common  Pleas, — Quod  prcBdiclus  Henricus  recuperet 

«e»tit  prafatum  nunc  Marchianem,  annuum  reddUumpnBdic* 
turn  et  arrera^ia  ejusdem  tamdiu  anU  diem  mpetrationfs  brevis 
originaP  ipsws  Jienriciy  quatn  postea  incursa,  ct  damna  sud 
occasione  subtraclionis  annui  redditus  preedicC  ad  decern  libras^ 
eidem  Henrico  ex  asscnsti  sua  per  curiam  hie  adjudicaV,  Quco 
quidem  arreragia  el  daiuua  in  toto  se  ailuigunl  ad  40!^  Ubr»  £ii 
prcsdiclm  mme  Marchh  in  mi$erkordifh 
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ENGLEFIELD'S  CASE.  [  11  b.] 

Micb.  S3  &  34  Eliz. 
In  Ibe  £zchec|aer. 

L  tebed  of  a  manor  in  fee,  by  iodeDture  1 8  Eliz.  cofeoanted  for  the  ad*  RMiliA 
Wieenicnt  of  his  bluod,  &c.  tu  <(tand  seised  to  the  ime  of  hitnscif  for  ^imVyn*- 

and  afterwards  to  the  use  of  his  nephew  B.  in  tail,  and  afterwards 
to  the  uac  of  his  said  nephew  in  fee;  and  it  was  coveoanted  in  the  In- 
denture that  becftose  the  nephew  was  an  infiut,  and  his  proof  notseeo, 
in  order  to  restraio  btm  if  after  he  should  be  prodigal,  dec.  it  was  pro-  • 
vided  that  if  the  nncle  by  hinnelf,  or  by  any  other,  dorini;  his  natural 
life» deliver  or  offerto  the  nephew  a  gold  rlno;  to  the  intent  to  make  void 
the  u<i«,  then  all  the  uses  should  be  void.    Hil.  26  Rli/..  A.  was  in- 
dicted for  treason,  and  outlawed;  aflcrnard*,  8  Auo-.  eH  F.V\t.  the 
Queen  by  patent  under  the  great  seal  leased  the  1  iiid  to  C.  and  D.  for 
forty  years,  aad  also  demised  fur  forty  years  amuei  el  tingtUoM  boteoty 
ivMoicee,  erteref,  el  lerrt*  teteelMr  ud  afterwards*  at  the  Farli^ 
nwnt  S9  Oct  S8  Bliz.  the  attainder  was  con^nnedf  and  fiiitber  it 
WIS  enacted,  that  be  ahoold  forfeit  to  the  Qneen  all  his  manofs,  lands, 
&c.  the  day  of  the  treason  committed,  or  at  any  time  after ;  and  that 
the  same  should  be  in  the  actual  possesion  of  the  Queen  without  office: 
but  that  the  act  .should  not  extend  to  make  void  any  lea^  of  lands. 
Ice.  made  by  the  Qijeen  under  the  great  seals,  &c.  after  the  treason 
coonniltedi  and  by  another  act,  nude  the  sane  periiamsBt,  all  pensos 
daiming  to  have  any  estate  or  laAetart  oot  of  the  lands  of  persons  a^ 
tainted  since  18  Elix.  ftc^  made  by  persons  attainted  sinee  IB  Blii.  ftc 
ef  tiessen  in  conspiring  the  Que«i*9  death  (as  tlM  said  treason  of  A. 
was)  were  directed  to  exhibit  their  grants  within  two  years  in  tlu  Ex- 
i:hc(|uer;  and  tin  same  are  directed  to  be  entered  and  enrolled,  Ac. 
or  else  such  grants,  &c.  to  be  dermefl  void.    17  Mar.  SI  Eliz.  the 
Qneen,  by  her  letters  patent  under  the  great  seal,  reciting  the  uses  and 
the  proviso  of  tenderiof  a  liafp,  9ui,  did  dspute  K.  and  F.  to  mske  the 
toider  to  the  nephew,  to  tfceintent  to  maiio  void  the  nsssi  and  that  they 
.should  certify  into  the  Exchequer  what  they  did  in  the  premises.  K. 
and  F.  made  the  tender  to  B.  the  nephew  (nnd  rrnd  the  patent  to  him)i 
■R.  r«»fu<;cf^  thr  tender;  all  which  facts,  with  the  patent,  they  certified 
mtt>  Uiu  Exchequer  19  Mar.  81  Eliz.:  and  tlie  life  of  A.  ^va'?  averred  j 
and  la  an  information  upon  intrusion  in  the  £xchequpr  ugaiost  B.,  C, 
Bm  and  othen,  whidi  cbaiged  the  defaidants  with  cutting  trees  of  dm 
'  and  adi,siid  afao  aaderwood,  Judgment  wus  given  for  the  Ckneob  And 
it  was  rcsoHedp— 1.  That  if  the  Qneen,  as  tenant  pur  autre  vie,  makesn 
Naie  for  forty  years  without  any  redlal  or  mention  of  the  ettalo  for 
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IUiB,t]ielflMebgoodi  but  if  the  Ohmh  M  cnntad  aacrtatsia  tail 

or  ia  fee,  such  grant  would  have  been  Toid.  t»  That  tbe  Queen  might 
take  advnnta<^o  of  the  conditiun  in  the  rovenaot  to  stand  seised;  and 
that  the  proviso  was  well  performed  by  the  Queen's  commission.  3. 
That  the  demise  of  the  Queen  was  not  a  suspension  of  her  condition, 
as  in  tbe  case  of  a  comroon  person;  for  the  demise  of  the  Queen  shall 
nol  eaore  to  tiro  ialnti.  4.  Tkat  the  teader  aad  certificate  «ere 
goodi  and  tliat  tbe  farif  grieted,  if  it  be  fiUw,  nii^t  tnraefte  the 
SBBie.  4b  Thati  at  the  time  of  the  tender  of  the  ring,  tbe  coBYeyaace 
by  corenant  to  stand  seised  was  still  in  force;  and,  by  consequence* 
also  the  condikioD.  S.  C.  [1  And.  29S.  Popb.  18.  Moore  303.  4  Leem 
135,  170.  J 


«Diii>  i.o  BETWEEN  the  Queen  and  Marj^aret  Enfflefield,  Francis 
9llo11.Rep.142.  v     %  n  i    *i        •         •  r        .  °-  .      •      •  «u 

32.?,  32 J,  420.   l^nglenelci,  and  otliers,  in  an  intorniation  upon  intrusion  m  the 

Lane  44.  Exchequer,  which  began  Trin.  3^2  Eliz.,  the  case  in  elTect  was 
ni^tt  fg^iso  ®"^^>  Englefield  seised  of  the  manor  of  Englelield  ia 

Farm.  437',438!  eooDty  of  Bcrks  in  fee,  by  indenture  dated  Sod  Jab.  18 
439.  Eliz.  between  him  and  the  said'Francn  his  nephew,  coTenanted 

Sd^^J?!^    for  the  advancement  of  his  blood,  &c.  to  atana  seised  to  the  uae 
Skin,  (io:^  f;o4.  of  himself  for  life,  and  afterwards  to  the  use  of  bis  said  nephew, 
iMod.i6,38.   and  the  heirs  males  of  his  body,  and  afterwards  to  the  use  of 
tbe  rig^ht  heirs  of  the  nephew  .    And  it  was  further  contained 
in  the  same  indenture,  that  because  his  nephew  was  an  in&nt, 
•o  that  his  proof  was  not  then  seen,  and  because  the  unele  did 
not  think  convenient  to  settle  the  said  inheritance  in  the  nephew 
absolutely,  so  lon^  as  the  uncle  should  live,  without  a  bridie  to 
restrain  nim  if  after  he  should  be  prodigal,  or  should  be  given 
to  intolerable  vices;  for  this  cause  it  was  provided,  that  if  tbe 
uncle  by  himself,  or  by  any  other  during  his  natural  life,  de- 
Ivrer  or  offer  to  tbe  nephew  a  gold  ring,  to  the  intent  to  make 
SRolL1te^    void  the  uses,  that  then  all  tbe-nses  Aould  be  void.   Hil.  96 
El.  Sir  Francis  was  indicted  in  the  King's  Bench  by  a  jury  of 
jjjjj^2^*     Middlesex  for  treason  committed  at  Neraures  in  Hnnonia  in 
Palui.4.*?8.      parlibus  trcuismarims,  20  Oct.  18  El.  upon  which  indictment  he 
1  Joact  136.     was  outlawed  ;  and  afterwards,  8  Aug.  28  Eliz.  the  Queen  by 
patent  under  tbe  great  seal  did  lease  the  land  to  Foster  and 
FittoU)  two  of  the  defendants^  for  forty  years,  and  alao  demised 
to  tiienfpr  forty  years  omnet  ettkiguh9bouotyivifh0KM%«rbore»^ 
terras  boscales :  and  afterwards  at  the  Parliament  29  Oct.  28 
Eliz.  the  attainder  was  confirmed.  And  further  it  was  enacted, 
tliat  be  should  be  attainted  of  high  treason,  and  should  tbrfeit 
to  tbe  Queen  all  bis  manors,  lands,  tenements,  &c.  the  day  of 
tbe  treason  CQi\imitted,  or  at  any  time  after ;  and  tbut  tbe  same 
should  he  in  the.notnal  poasqssion  of  the  Queen  .wilhput  office. 
But  further  it  wns  prunded  by  the  said  act,  |bi)t  nothli^ 
^herein  should  extend  to  make  void  any  lease  of  land,  or 
gift  of  i^oods  made  by  the  Queen  under  the  great  seal,  or 
Eji^jchequer-seal,  after  the  treason  committed,  &c.   And  at  the 
29  £1.  cap.  3.    same  parliament  another  act  was  made,  by  which  it  was  en- 
acted)    That  every  person  and  persons  which  bath,  or  claim- 
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eth  to  ]m?e  BBy  estate  or  interest,  of,  te,  or  out  of  any  land 

of  any  of  the  peraons  attainted  since  18  Ells,  not  trolled       IS  a.J 

of  record*  not  certified  into  the  Exchequer,  made  since  1 
"  Eliz.  by  nny  of  the  pensons  attainted  since  18  EHz.  of  trea- 
"8on,  for  conspiring  of  the  Queen's  derith  (as  the  said  treason 
"of  Sir  Francis  Englefield  was)  within  two  years  after  the 
la>t  day  of  this  session  of  parliament,  shall  openly  sliew  and 
'(king  fortB  into  the  Queen's  Majesty  of  the  Court  of  Ex- 
*  diaqner^  the  same,  his,  or  their  grant,  conveyance,  and  as- 
surance,  and  there,  in  the  term  time,  in  open  court,  tho  ffime 
'^^hnll  offer  and  exhibit,  or  upon  his  or  their  oath  afllmiin^:  , 

(bat  Ihev  have  not  the  same,  nor  can  come  by  it,  or  that  it 
'  was  never  put  in  writing,  then  the  effect  thereot  to  be  eu- 
tered  and  inrolled  of  record^  or  elte  every  such  conveyanoo 
sad  assarance  sbonld  be  void  and  of  none  eflfect  to  all  intento 
*^  and  purposes :  saving  to  every  person  and  persons  (other 
"than  parties  and  privies  to  such  conveyance,  nnd  such  as 
"shall  not  exhibit  the  said  conveyance  accordin*?^  to  (he  true 
"meaning  of  this  act)  all  rucIi  right,  &c."    And  aJterwards, 
17  Mar.  SI  Eliz.  the  Queen,  bv  her  letters  patent  under  the 
gnat  seal,  reciting  the  usee  ana  the  proviso  of  tendering  of  A 
rio^,  and  that  the  benefit  and  advantage  of  the  said  condition 
h|ifen  to  her  by  the  statute  of  this  realm,  did  depute,  author- 
iw,  and  in  her  place  and  person  ptit  R.  Broui^hton  and  H. 
Bouchier,  jointly  and  severally  to  deliver  or  oft'er  the  rin£r  of 
eold  to  Eni^lefield  the  nephew,  to  the  intent  to  make  void  the 
uses  in  the  Indentures  ;  and  that  they  should  certi^  into  the 
&dreqiier  wlnt  they  should  do  in  the  premises.  Bronghton  ' 
and  Bouehier,  8  Mar.  31  Eliz.  oflfer  the  ring  (and  read  to  him 
tbe  patent)  to  the  said  Francis  the  nephew,  which  he  refTif^cd  : 
all  which  facts,  wilh  the  patent,  they  certified  into  the  Exche- 
quer 19  Mar.  31  El.  and  the  life  of  Sir  Fran,  was  averred,  &c. 
And  the  defendants  were  charged  for  intrusion  20  Mar.  31  El. 
and  with  the  cutting  of  certain  trees  of  «hn  and  ash,  and  cer-  ^^l^JJ  J' 
Inn  aaderwoods.  And  in  this  case,  after  many  arguments  at  good;  alSio* 
bar,  and  upon  open  argument  at  bench,  these  points  were  re-  ihtQacen, 
solved :   1.  The  Queen,  as  tenant  |wr  outer  vte,  made  a  lea«»e  ^j^^L? 
for  forty  years ;  tilihonrrh  the  Queen  (havinsr  only  an  estate  pur      rie,  could 
aytre  vie)  could  not  absolutely  contract  for  a  lease  for  forty  not  absolutely 
jears,  yet  without  any  recital  or  mention  of  the  estate  finr  fife,  f^^^^'^^! 
the  lease  is  good :  for  the  lease  for  years  is  in  judgment  of  law  yean, 
kii  than  the  lease  purmUre  t;t>,  and  the  Queen  doth  not  any 
wrong  or  prejudice  to  any  by  the  demise,  and  is  not  decrived 
in  her  ^ant ;  for  in  judgment  of  the  law  it  is  a  lease  for  forty  Moor  321. 
vears  it  cestui  que  vie  shall  so  lon^  live:  hut  if  the  Queen  had  O.Bndg.W, 
'    estate  ir^Qema 

grants  iotum 


statum  Juum 


granted  a  greater  estate  than  she  lawfully  might,  as  aa  estate 
m  tai I,  or  in  fee,  there  becanse  she  could  bot  lawfaUy  do  it^ she 
was  deeeivedt 'and  by  consequence  her  grant  void.  See  now  (tuviogatcvm, 
Ite  ease  of  Alton  Woods,  in  the  Fint  Part  of  my  ReporCB.(A)  J^^^SuLfu 


cular  estate)  it 
is  good* 


U)  Vid.  as  ta  tbe  King's  gtmxia.  Note  (ft.  f .)  AUon  Wuod  s  case,  Vol.  1.  p,  101. 
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'  And  it  WM  aaidy  that  if  the  Queen  grantB  totum  ttaium  imm 

(having  a  term,  or  estate  for  life,  extent,  or  other  particular 
r*  191i  t  ^^^"^^)  good  enough;  for'tlie  *Queen  doth  not  grant  more 
Objections  to  ^^''^fi  ''he  may  do  by  the  law,  nor  doth  any  (a)  wrong,  or  make 
the  condiiioa  any  alteration  of  any  estate  by  her  gtunt.  And  it  was  ob- 
going  to  tiM  jected  that  this  condition  should  not  1^  given  to  the  Queen  by 
()Tco  65  b  ^'  ^*  ^'  ^'      ^^^^^  reasons :  1.  This  condition 

I  Co. 44.' bf 52*  ^  annexed  to  Sir  Francis  with  such  ini^eparable  privity,  that  it 
b.  Dav."5.a.b.  cannot  be  given  to  another;  for  in  this  cnse  the  substance  of 
llCo.72a.     the  condition  is  the  inlont  nnd  mind  of  Sir  Francis ;  but  be- 
Cu  Lit.  19  b.    cause  his  intent  and  mind  cannot  appear  without  an  overt  act, 
is  E,  4. 8  H. '    for  this  cause  the  ring  shall  be  tendered  as  a  declaration  of  his 
4S7  b?'c^  'L^    intent,  which  was  inward  and  secret  to  himself,  so  that  the 
gmint  So.     tender  of  the  ring  is  only  the  outward  ceremony ;  but  the  sub- 
flt^jRep.W.  stance  of  the  condition  is  the  mind  and  will  of  Sir  Francis, 
JJof  1S2.       which  cannot  bo  transferretl  to  another.   Also  in  this  case  iia- 
GoiSb»317.      ^^^^     made  juige  ;  for  the  uncle  is  to  judge  of  the  quality 
and  disposition  of  the  nephew,  and  whether  lie  give^  iiia  uncle 
cause  to  refoke  or  disannul  his  estate;  and  therefore  as  natn* 
ral  love  and  affection  cannot  be  transferred  to  another,  ao  this 
conveyance,  of  which  natural  love  and  affection  is  the  cause  of 
the  creation  of  it,  and  the  judi^'o  of  the  determination  of  if, 
cannot  be  revoked  or  detcrniiueu  by  any  other:  and  all  this 
(&}  Vaagli.180.  agrees  with  the  reason  of  the  common  law;  for  the (6)  ward- 
33  H.  6.  S5  b.  ohip  of  the  eldest  son,  w  hich  the  law  of  nature  gives  the  father, 
Calvin  s  caBe    ia  inseparable,  and  cannot  be  forfeited  or  transferred  toano* 
3  Co.  39  a.  '  ther,  as  it  is ag;reed  in  33  H.  6.  And  homage  ancestral  is  inse* 
Piowd.  294  a.   parable,  because  it  is  annexed  to  the  blood  of  the  lord  and  the 
bI^gI^G.     tenant.    9.  By  the  jrenernl  words  of  the  act  of  33  H.  8.  con- 
Br.  Forfeit.  70.  dilions  separable,  aud  which  may  be  performed  by  others,  and 
Co.  Lit, 84  b.   not  inseparable,  are  given  to  tiiu  King,  as  appears  by  divers 
cases  founded  on  general  acts  of  parliament  here  put,  and  after 
agreed.  S.  It  was  objected,  that  this  heing  a  collateral  condi- 
tion, although  the  condition  be  given  to  the  King,  sc.  the  be- 
nefit of  it,  if  it  hp  pprforraed,  yet  the  perforuianco  not 
given  to  ihc  Iviiii;  by  I  lie  said  art  ;  and  tlierefore  Sir  Krancis 
ought  to  tender  the  ring,  and  not  (he  Queen.    And  therefore 
suppose  that  the  condition  had  been,  if  the  Chief  Justice  of 
England  for  the  time  being  shall  tender  a  ring  after  the  attain- 
der of  Sir  Francis,  tlie  Queen  cannot  tender  it;  and  the  reason 
.    of  the  books  in  12  H.  4.  2.  and  9  H.  7.  17.  and  20.  4  H.  8. 
Dyer  1,  &c.  was  urged,  where  collateral  (c)  conditions  cannot 
be  altered,  and  other  lhiiiL;s  taken  in  satisfaction  of  them  be- 
tween the  same  parties,  a  J  uriwii  \ieie  ;  lur  here  the  person 
Tbe'fwc^  uui         ^  express  words  ought  to  perform  the  condition  shsU  be 
effect  of  the    chan<^ed;   As  to  the  first  and  second  objections,  Manwood 
i  uudu;(  11       Chiet  Baron,  and  <hc  whole  Court  held,  that  the  whole  force 
tethetender  effect  of  the  condition  in  the  case  at  hnr  did  cotj^^ist  on  the 

oftherin-,  tender  of  the  ring;  and  the  other  matter  of  the  reason  and 
tbe  rest  was     cause  wbich  movcd  and  induced  him  to  leave  the  said  power 

not  any  parcel 
of  tlic  proviso. 

(c)  9  Co.  78.  a.  a.  1  Roll.  455,  456.  2Brownl,  131.  1  Roll.  Rep.  296,  297.  Cr.  El.  46,  193, 
3M>458.  3  Btiitl,  140,  J49.  Co.Litt.213b.  Perk.  145.  b.  I4fit.  liob.-178.  Palm,  MO. 
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bridle  ia  Mmfieir  was  not  tfny  pareel  of  the  proviso,  bnf  tf 
(rf)  flourish  (as  he  termed  it)  and  preamble,  and  nothini;  j;^,,^;*^^^- 

i«  parcel  of  the  condition  but  that  which  comps  after  the  o"!,fe  Aoc.' 
•proviso,  anfl  ifnit  h  tlie  tender  of  the  ring.    And  as  to  that,  ""j^*  13a,] 
the  said  ditt'erenc(  uas  taken  and  agreed  bv  the  whole  court, 
stiL  between  conditions  which»are  personal  and  individual,  Difference  bc- 
Bod cannot  be  performed  bj  any  other;  and  conditions  whicb  {J^"^"^"'^, 
aresot  floinneparablyanneseil  to  the  person  but  that  they  may  .nd  iSirid.m», 
he  performed  by  any  other  ;  as  it  was  resolved  in<he  case  of  aadwi.i  i  i 
Thomas  Duke  of  («)  Norfolk,  who  in  anno  II  Eliz.  conveyed. 
hisland^  to  the  use  of  himself  for  life,  and  alterwards  to  the  and^TOnlmioBi 
use  of  Fiiilip  Earl  of  Arundel  his  eldest  son  in  (ail,  with  di-  which  may  be 
fers  remainders  over,  with  proviso,  that  if  be  should  be  minded  JJ**^^^ 
ts  alter  and  revoke  the  said  uses,  and  should  signify  hia  mind  ialu^c^^' 
is  writing  under  his  proper  hand  and  seal,  and  subscribed  by  thereof, 
three  credible  witnesses,  (liat  tlien,  &r.    And  afterwards  the  («)  Lntch.  107. 
raid  duke  was  attainted  of  tii;^h  tre:Hon,  that  this  provis^o  or  ]^^P- 
condition  was  not  "iveii  to  the  Queen  by  the  said  act  of  33  H.  Hot,.  343/  j 
8.  because  the  performance  of  it  was  (6)  personal  and  insepa-  Vent.  12.  2 
fibly  annexed  to  his  person,  that  is  to  say,  to  signify  his  mind  J^  u 
by  writing  under  his  own  proper  hand,  which  none  could  do  27,  '2y,''7o,*;i. 
bat  the  duke  himself;  upon  which  point  all  the  possej;sion!?  of  103.  pkhn! 
the  dukedom  so  rnnvcycd  uf  supra  were  saved,  and  not  for-  4J5.  o.Bcnl. 
felted  by  the  attainder,  35  H.  6.  56.    The  Templars  held  ^7^255^73; 
divers  of  their  possessions  in  (c)  frankalmoign  (whicii  tenure  Styles  m. ' 
as  Littleton  saith,  is  annexed  in  privity  to  the  blood  of  the      PaJm  1I9. 
donor),  and  afterwards  they  were  dissolved,  and  by  Parlia-  ^V.      ,ect ' 
meat,  anno  17  Ed.  2.  their  possessions  were  given  to  the  Hos-  141.  Co.  ut! 
pitallers,  to  hold  them  in  the  same  manner  as  the  templars  held,  W    3  Co.3b. 
vet  they  by  those  i^cnc^riil  words  should  not  hold  in  frankal'  312*322.  35 
vioi^n,  because  the  privity  of  the  tenure  on  the  part  of  the  H. 6.  fiii  b. 37 
tenant  doth  not  continue  j  and  this  privity  being  personal  and  Moorl63. 
mieparable,  by  the  general  words  of  the  act,  was  not  trans* 
fibred  to  the  Hospitallers.   The  same  law  of  an  impropriation 
of  a  church,  which  also  is  an  incident  inseparable  to  the  re- 
ligious house  to  which  the  church  is  impropriate.    And  there- 
fore it  ii<  adjudged  in  P.  Ed.  3.{d)    that  the  (lo=;pitaller9  by  (rf}3E.3. 11 
the  said  act  of  17  Ed.  2.  should  not  have  the  impropriation,  3b^*'*j;j^/^ 
for  it  was  inseparably  annexed  to  the  corporafion  of  Templars,  530, 531. 
which  thing  consisting  in  inseparable  privity  by  general  words  Fits.  GraDts 
of  an  act  of  Parliament  sliould  hot  be  transferred  toothers.  l;J^®J?***^' 
So  was  it  adjudged  Ti  in.  25  Eliz.  in  the  Marquess  of  Win- 
chester's ca^e,  (whicli  see  in  the  Third  Part  of  my  Reports  9.) 
that  by  the     Firral  words  of  all  hereditaments,  &c.  a  writ  of  CO  4  Leon.  17. 
(c)error  which  a  person  attainted  bad  was  not  given  to  theKing  {^^,^'",03 
for  a  writ  of  error  is  a  writ  which  lieth  in  privity.    And  the  utchV3o.'69. 
Chief  ^ron  said,  that  he  never  saw  in  any  act  of  attainderf/;  o.Beni 
actions  which  belonged  to  the  attainted  given  to  the  King.  \\\  l^^l^^. 
the  (imf  ot  H.  8.  Br.  Corodie  3.  it  is  held,  that  a        founder-  1  uon.  Rep.* 
^iip,  winch  also  is  a  thing  annexed  inseparably  to  the  blood  371,372. 
of  the  founder,  should  not  be  forfeited  by  attainder,  xidc  L.  b  K^p'7oi?'cro 

E1.3S3.  Ovea21.  3  Co.  2  a  3  b.  I  Jones  77.  (/j  Hob.  341,  2  Roll.  R  p.  p.3iu.  42U.  601. 
t#)Cfi.Ut.9»a.b.  Hoor.322.  4  Leon.  133.  ll«o.77b. 
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ta  Bd.4.  f  BQttntheCMefttlNur«tlieeoiiditioo,idl.tlittteiider 

[ ^  IS  b.  ]  of  the  *risg  » not  annexed  to  toe  pr  i  son  of  Sir  Franeis,  bat 

any  other  may  do  it  as  well  as  himself.  The  same  law  of 
Rrinlf^  payment  of  money,  delivery  of  f^old  spurs,  or  other  like.  As 
The  condition  to  the  third  objection  it  was  resolved,  that  when  the  statute 
being  girento  gives  ihe  coiidiiion  to  the  Queen,  that  the  performance  thereofj 
tu  (wbieh  it  not  persooel  esd  iotepefeble)  is  tOeo  aivea  to  the 

anre  ttmof  Queen  as  incideot  to  it :  (or  the  perfomience  is  tSa  subBtance 
if  iiisogifm  and  the  efieet  of  the  condition  ;  and  the  statute  pats  theKii^ 
loiter.  Iq  ^i,^  place  of  the  person  atttainted,  to  do  that  for  the  per- 

formance of  the  condition,  which  is  feasible,  and  which  is  not 
inseparably  annexed  to  the  person  of  liira  who  is  attainted-  4. 
OlijeetioB  Ibat  It  was  objected,  that  although  the  condition  should  be  given  to 
^iurot be  ^ Queen,  and  the  peribrmanoe of  it  elao^et  the  leaae  abovld 
void,  for  the  not  be  Yoid,  for  the  eatate  for  life  of  Sir  Franda  wes  not  8ob> 
lifo  pxtMtp  MTas  ject  to  the  condition.  For  an  (a)  use  at  the  common  law  was 
the  conii^n!  ^  trust  and  confidence  reposed  in  one  person,  that  anotlier  per- 
(«)Co.Lit.272  son  should  have  the  profits^,  so  that  there  oua;ht  to  be  a  sepa- 
b.  1  Co.  121  tt.  ration  of  the  possession  and  of  the  use,  either  by  covenant, 
is^^l'A^en.  nnei  or  other  conireyance,  by  which  there  is  a 

318.  PtovA.  transmutation  of  the  possession  :  bet  in  our  case  be  himself 
35Sb*  Fiopli,  stood  seised  to  the  use  of  himself  for  life,  which  could  not  be 
as  an  use,  for  he  himself  is  terre-tennnt,  and  thoro  U  not  any 
separatjoEi  ol  the  possession,  and  it  is  not  any  trust  or  conli- 
dence,  and  he  could  not  have  a  subpcena  against  himself  bc- 
fV1SLB,i»p.  fore  the  statute ;  and  the  stat. of  f  27  H.  8.  doth  execute  the 
possession  to  Mm  only  who  hath  an  use,  and  who  had  not  a  pos- 
session before :  but  Sir  Frands  in  onr  case  had  the  posiiession 
before,  and  therefore  the  statute  cannot  give  possession  to  him, 
but  his  estate  for  life  was  parcel  of  his  old  estate.  And  noto, 
(*)  13  Co.  56.  the  statute  of  97  H.  8.  saith,  to  the  use  of  (b)  another  jierson, 
Sec.  so  that  another  person  ought  to  have  the  use,  than  he  who 
bath  the  possession.  And  «&  90  H.  8*  FeofRnents  at  Uses 
Br.  47.  Cestui  que  we  in  tail  before  the  stat.  was  .enfeoffed  by 
the  feoffees  ;  and  afterwards  the  stat.  of  97  H.  8.  was  made, 
the  f^tatute  'ihnW  not  j^ive  him  a  possession  in  tail  accorfling  ♦<> 
the  u^p,  because  he.  had  the  possession  before,  because  there 
wab  not  any  separation  of  the  use  and  pobsession  at  the  tiuieoi 
the  making  ot  the  statute.  And  then  if  the  estate  for  life  bo 
parcel  of  lit  old  estate,  it »  not  snhjeet  to  the  said  proviso  or 
condition,  and  by  consequence  by  the  performance  of  the  con- 
dition the  estate  for  life  is  not  defeatea,  and  then  the  lea<%  for 
40  year«,  which  is  derived  out  of  it,  remains  good.  Hut  it  >vas 
resolved  by  the  Court,  that  Sir  Francis  had  the  estate  for  life 
by  the  limitation  of  the  use,  and  the  operation  oi  the  statute  of 
S7  H.  8.  And  they  much  relied  upon  the  reason  and  role  of 
Baynton's  case,  in  Plow.  Com.  that  a  man  for  the  advaoce- 
M2RtXLfSb.  inent(c)  of  his  heirs  males,  may  covenant  to  stand  seised  to 
Plowd.3Wb.    ijjg  himself  and  the  heirs  of  his  body,  in  that  cnse  there 

*  ^  14a.  1  is  no  separation  of  the  possession  ond  use,  and  yet  *  the  slatulo 
doth  create  an  estate  in  tail  in  possesion  in  liini,  in  which  case 
'   the  wlioie  estate-tail  is  in  himselt :  but  that  is  iur  the  benefit  of 
the  heir  male,  although  he  ii  tii  Juturo^  and  not  in  pntMcnlit 
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none  can  know  who  Hhall  be  bis  beir  male,  for  (a)  Solus  Deus  (a)  Roll.  785. 
Jiidi  luBredei*  turn  homo,   Bot  in  this  cate  it  i«  Ibr  the  benefit      ^ ^ 
ef  the  nephew  iji  prtBscnli  to  have  the  uhbs  raised  according 
to  the  said  indentures.   5.  It  wns  objected/ that  althoagh  the  objection, 
cstafp  for  life  ho  defeated  by  the  condition,  yet  the  Qupen  thatif  thcea- 
should  not  avoid  her  own  lease  ;  for  when  the  Queen  hath  an  aJ^ated  bvthe 
estate  for  the  life  of  another,  and  also  a  condition  in  her  by  condition  yet 
the  statute  of  S3  H.  8.  and  she  makes  a  lease  for  years,  al- 
though  the  Queen  doth  perform  the  oondition,  she  ehaU  not  ow^^'w.' 
aroia  the  lease.  As  if  in  soch  case  a  common  person  had  had 
the  estate  for  life,  and  the  Queen  the  condition,  and  the  com- 
mon person  had  made  a  len^r?  of  the  lanf),  and  the  Qneen  had  Cd  Lit  301  a. 
contirnied  it,  and  afterwards  tin?  condition  iii  perlornied,  yet 
the  {b)  lease  is  good.    And  it  mortgagee  makes  a  lease  for  (b)  Moor  325. 

J ear?,  and  the  mortgagor  oonfiima  it,  and  afterwaids  the  con-  ^  >^oii-  Hep. 
ition  is  performed,  the  lease  shall  not  be  avoided.   And  Ar-  f^f^if-^' 
denV  ca>e  was  cited.   Tenant  in  (c)  tail  nakes  a  lease  for  life  Tenant  in  tail 

now  he  h'Aih  j^ninod  :t   new  fee  by  wrong,  and  afterward'^  hr  makes  a  Irasp 
i^rants  a  roiil-cliarge  or  makes  a  lease  for  yv:\v<^  nnd  after-  [^^^^ '^''^  ^f" 
wards  tenant  for  life  dies,  he  shall  not  avoid  iiis  charge  or  lease  aMotclttiKV 
although  he  be  in  of  another  estate,  because  he  had  a  defeasi-  or  makes  « 
hie  possession,  and  aiieient  right,  the  which,  if  tht  )  be  in  se-  l^d  ,AcrJ^^rd» 
Tsral  hands,  should  be  good  ;  as  the  lease  of  one  and  the  con  fir-  teaant  fbriub* 
matlon  of  the  other,  and  being  in  one  hand  shall  be  as  much  in  dies,  1k  hiii 
judgment  in  law.    Note,  the  lease  is  the  stron^rcr  case  than  ^ot  avoid  hia 
the  charg^e,  II  H.  7.  21  a.    Ed  rich  tenant  in  tail  made  a  feotf-  1^,^^ 
Dient  to  his  use  upon  condition,  and  afterirards  upon  his  re- 
cognizance the  land  is  extended  bf  the  stet.of  i  R.(^)  3.  and  af- 
tenrards  he  performed  the  condition,  yet  the  interest  of  the 
coottsee  shall  not  be  avoided,  and  yet  the  estate  is  changed 
cnmd  qua  supra.    And  all  that  was  afiirmrd  by  the  Court.  Resolution. 
But  as  to ///^Mt  w;m  re^^olved,  that  the  demise  of  the  Qnepn  The  denaisti 
should  not  enure  {^o  lici- special  prejudice)  to  (e)  two  irittDts,  L>wecn 

..  ,  ,\    .       ,    'j         J     1       *  •  X  L       shall  not  enure 

ici/.  tea  demise  01  the  land,  and  altio  to  a  8Uspension  ot  her  (to  her  special 

condition,  by  which  she  might  defeat  the  estate  for  life,  and  the  pv4«)i«e)  to 

etiier  estates  as  it  should  in  the  case  of  a  common  person,  or 

to  a  demise  in  respect  of  her  present  estate  for  the  life  of  ano-  mise  oAhe 

ther.  and  also  to  a  confirniaHo!!  in  respect  of  her  condition:  land,  and  to  a 

by  wliich  otherwijie  siic  uii-'ht  defoat  the  whole,  as  sboulfi  be  """pension  of 
1     •    .1  L'  i:«  A    r         ner  condition. 

ai>o  m  the  c.isa  ot  a  common  per:<on.    i<or  the  grant  ot  the  (c)  Moor 325. 

Queen  shall  be  taken  according  to  her  express  intention  com-  Poph.  50.  1 


cases  the  Qupf^n  ons^ht  to  be  truly  informed,  and  she  ought  to  Condition 249. 
make  a  special  and  particular  p^rant,  which  by  express  %vords  ^„^**- *^*'P* 
may  enure  to  all  such  several  intents  as  are  desired ;  as  17  E.  rjj  j  3,^,1. 
3.99.  An  advowson  held  of  the  King  is  aliened  to  an  Abbot;  1  Co.wV.'a. 
aoir  the  King  hath  title  to  the  adTOwson  for  the  mortmain, 
and  aflcrwards  the  King  by  his  letters  patent  grants  to  the  iCoiMt^' 
Abbot  that  he  may  hold  the  advowson  to  his  own  use,  yot  he 
shall  not  lose  the  advantage  of  the  mortmain,  for  when  the 
King  hath  two  rights  in  hiiU)  be  cannot  exclude  himself  of 
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Doct.  pi.  3j2. 
370.  Sm  Co. 
lit.  74  a. 


hatch.  7\. 

Rfoor  335. 
Doct.  pi.  352. 
370. 

RMOlutiOB. 

Th«  tender  and 

certificate  arc 
good  eoougb; 
and  Ibe  party 
(rricved  if  it 
be  false,  ifiay 
tnmBethe 
same. 

Resolution. 
At  the  time  of 
the  tender  of 
the  ring,  the 
condition  was 
Ui  force. 
3SH>  0«  c*90* 

[  •  15  a  J 


Moor 446. 


both'  irttiioiit  ■|)eeial  words.    Vide  0  H.  7. 14.  Plow.  Con. 

S&lf  &e.   And  if  io  ihh  case  the  demise  of  the  Queen  should 
amount  to  a  confifmation  by  force  of  her  condition,  or  if  (he 
demise  should  amount  to  a  •luspprt'^ion  of  the  condition,  then 
upon  that  it  would  follow,  th^t  she  durin<:f  the  trrm  could  not 
perform  the  condition,  which  would  be  ver)  prrjudiciui  to  the 
Queen.  6.  And  as  to  the  seid  tender     force  of  the  said  letters 
patent,  and  the  certificate  thereof  into  the  Exchequer,  it  was 
objected,  that  the  same  would  not  be  siifTicient,  but  the  tender 
oiii^ht  to  be  found  by  ofiicr.  for  although  (be  letters  patent  are 
of  recottl,  YPt  the  tender  itself  is  matter  in  fact,  wliicl!  (>iif;bt 
to  be  found  by  ofiice  ;  for  tlie  certificate  of  the  bishop  by  torce 
of  the  King*K  writ,  or  of  the  Marshal  of  the  King^s  host,  as  ia 
9  Ed.  4.  ]«  which  and  snch  like  are  not  traversable,  but  are 
trials  in  law,  and  shall  bind  the  parties*  But  in  our  case  if 
this  certificate,  which  is  not  made  upon  any  ordinary  course  of 
proceeding,  should  be  good  in  law,  it  would  be  a  great  preju- 
dice to  the  party  ;  for  no  certificate,  which  is  allowed  and  war- 
ranted by  the  common  law,  is  traversable ;  and  then  the  matter 
might  be  fiilse  and  the  party  disinherited,  and  yet  he  should 
not  have  any  remedy,  wkich  would  be  very  inconvenient.  Bat 
it  was  resolved  by  the  whole  Court,  that  the  tender  and  certi* 
ficate  in  this  case  wns  i^ood  ptsnni^b,  and  ihnt  tlie  party  grieved, 
if  it  be  fal^e,  might  traverse  the  same,  and  should  not  be  con- 
cluded by  it;  for  it  was  not  in  tlic  nature  of  a  trial,  but  of  a 
record  to  inform  and  satisfy  the  Queen  of  her  title.  Also  they 
resolved,  that  presently  by  the  tender  of  the  ring  according  to 
the  said  proviso,  or  condition,  the  uses  were  detonniiied  and 
void  in  law,  and  by  consequence  the  land  vested  in  the  Queen 
by  force  of  the  attainder,  and  of  the  act  of  33  II.  8.  7.  It  was 
objected,  thai  the  said  conveyance  was  void  by  the  act  of  28  El. 
and  then  was  bir  Francis  at  the  time  of  his  frea^son  committed, 
and  attainder  thereupon,  seised  of  the  said  lands  in  fee,  which 
were  *forfeited  to  the  Queen,  and  vested  in  her  by  the  spid  act 
of  ^3  H.  8.  and  by  consequence,  the  said  lease  made  by  the 
Queen  (being  at  the  time  of  the  making  thereof  seised  in  fee) 
is  good.    And  to  prove  that  the  convevance  was  void  by  the 
statute  before  the  i-aid  tender  of  (he  ring,  so  that  the  estate  was 
not  defeated  by  the  condition,  but  tiie  conveyance  in  which  the 
condition  was  contained  made  void  by  the  act  of  98  El.  before 
the  said  tender  of  the  rins,  and  before  the  lease  made;  the 
words  of  the  statute  are,  that  every  person,  &c.     within  two. 
"  years  after  the  last  day  of  that  session,  shall  openly  shew 
"and  bring  forth  into  the  Kxcheqner  his  conveyance,  and 
«  there  in  the  term-time  in  open  court  shall  exhibit,  Sec,  the 
same  to  be  entered  and  inrolled  of  record,  &c.''    And  the 
tender  of  the  rin"^  was  the  18  IHaH.  aimo  31.  before  which 
day  all  the  terms  in  the  two  years  were  past ;  so  that  after  Hi- 
lary term  past  anno  31.  it  was  not  possible  that  the  conveyance 
should  be  inrolled  within  the  two  years  in  open  court  in  terra- 
time.    For  the  tvvo  years  passed  by  efilu.vion  of  time  before 
Easter  term;  and  therefore  pret-ently  after  Hilary  term  passed, 
the  conveyance  was  void ;  and  by  consequence  the  condition 
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^90.   And  thereupon  the  case  in  Temp.  E.  1.  Covenant  29. 
and  F.  N.  B.  was  pat,  that  although  the  covenant  be,  that  he  ^  Co.  21  «. 
kave  the  wood  in  as  good  plight,  &c.  at  the  end  of  the  tei  in,  JiJ^r  si.i^aa' 


If  the  laasee  euta  down  (be  treai^  the  lewor  s|ia]l  piesently  2  roii  .  Kcp* 
have  an  action  of  covenant^  for  it  It  BOt  possible  thai  he  leave  332,34;. 
the  trees,  &c.  at  the  end  of  the  term,  so  that  the  tiapowibility 

of  the  act  shall  give  a  present  action  apon  a  future  covenant  (n). 
But  it  was  resolved  by  the  Court,  that  at  the  time  of  the  Rmtmitm.  Ac 
tender  of  the  ring  the  said  conveyancey  and  by  consequence  the  ^      ^  ^ 
^onditioo,  waa  In  fbrce.   And  thehr  reeson  was,  because  the  ring  tbi  con. 
itttnte  doth  not  require  that  the  inrolment  of  the  convejreoce,  mU  «asia 
which  is  the  act  of  the  Coort)  should  be  within  the  two  years ;  M«» 
but  the  shewing  and  exhibiting  thereof,  which  is  the  act  of  the 
party,  ought  to  be  within  the  two  years  t  for  as  to  the  shewing 
and  exhibiting  of  the  conveyance,  the  words  are  ("  within  two 

year^,  Bhall,  &c.  there  in  the  term-time  in  open  Court 
«  eihihat  the  same*')  t  then  theaeit  words  tbllowing  are,  to 

he  entered  and  enrolled  of  r^rd*')  so  that  no  time  is  limited 
when  it  shall  be  enrolled.  But  if  the  words  had  lieett.  (**  and 
"  then  and  there  shall  be  entered  and  inrollcd  of  record")  then 
the  conveyance  ought  to  have  been  enrolled  within  the  two 
years  :  but  as  the  words  are,  it  may  be  enrolled  after  the  two 
years  past.  And  this  was  the  first  ca^^e  (that  I  know)  that  was 
aqpiea  end  adjudged  on  the  said  act  of  93  H.  8.  which  girea 
iBoaditions  of  persons  attainted  of  treason  to  the  King.  And  la 
the  argument  of  this  case,  the  case  of  T«  Mwhenfield^  Esq.  an. 
19  El.  in  the  Kxcheq.  and  divers  other  cases  of  persons  attainted 
of  treason  ,  who  liad  power  of  revocation  weire  cited  :  *and  on  f  0  |5  b,l 
consideration  of  them  by  the  Barons,  they  resolved  ut  supra, 
aod  gave  judgment  for  the  Queen.  But  the  counsel  of  Francis 
Enelefield  weie  not  satbfied  with  the  judgment,  and  chiefly  as 
to  &ia  principal  point :  for  they  conceived,  that  as  this  case  is, 
the  condition  was  so  inseparably  annexed  to  the  person  of  Sir 
Francis,  that  it  was  not  p^iven  to  the  Queen  by  tne  said  act  of 
33  H.  8.  And  their  advice  was  to  bring  a  writ  of  error.  But 
at  the  next  Purliament,  sciL  3j  £liz,  9  special  act  of  Parlia* 
aient  was  made  to  estauish  the  forfeiture  to  the  Queen  (c). 


fa)  Vid.  note,(B.)ABthoay  Mahl'i  €•§«•  limitation;  button  the  othrr  side,  if  the 

?(».  lU,  p.  40.  condilion  be  SMroprtatcd  amd  ap|»lied  to 

f «)  If  the  coadltion  he  sneh  as  that  the  the  peraen  of  tne  party  attaint,  tbea  such 

MDStance  of  the  performance  thereof  is  not  condition  is  not  given  totliecroim.lVr  Lord 

boaod  upstrirtly  (o  the  person  attaint,  tben  Hile,  1  H.  P.C.  846. 

such  a  cuiidiliou  is  given  io  the  crown,  and  la  Dacre*s  case,  cited  by  Popham,  4  Leo. 

the  King  may  perforin  it  as  tbe  party  biai>  where  the  grant  was  levocabie  upon  a 

«^ff  might  have  done,  in  case  the  condition  nwrr  fmAcr  of  5»  ,  it  wa<?  rc«!o!vrd  fhatrach 

hatii  a  coaUn|ian(e,  1  H.  P.  C.  844.  Suppose  a  condttiuu  was  giveu  (o  tbe  ILing, 

fkr  flMeta  had  died  before  tbe  Queen  had  ki  BarMn  v.l^«nwr,  Latch  «S,  69,  lOt. 

made  the  tender,  then  the  conrfition  which  1  Joncis  ISl.  Palm.  4?'.>.  2  Roll.  S9S.  a 

was  ootf  iimitod  to  him  during  his  life  had  DOwer  of  revocatiau  was  givea  io  Sir  Wtl 

been  determined  ;  and  the  Qoeea  ConM  aot  uam  Shelley  upon  tender  to  the  feoffees  of 

have  tendered,  for  the  attainder  could  not  a^uld  rin^  or  a  pair  of  gloves  of  the  value 

lengthen  the  coaditiott  loogw  than  tbe  first  ofiid,,  or  aboTe*  or  too  sun  of  lSdL»  ha 
VOL.  IV.  a 
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thsflud  Sir  William,  twuMMnmU  el  cv  or  •saiga  Unt  coidilion  Ofcr  to  anotlMr. 

^etsanie,  that  the  tender  was  with  intent  to  1  H.  P.  C.  ?47. 

make  void  the  tctfffmetit   The  attorney-  Where  the  King's  debtor  has  a  power  of 

l^enersl  eonfisned  judgioeet  In  tiie  Rxche-  revocation  ^  hte  own  beoeft,  whatever  are 

quor.    In  the  Common  Pleas  it  wa.s  ad-  the  c  tT0lll<^nie^8  required  lo  its  execution. 

Judged,  that  this  condition  was  so  personal,  and  althougU  such  debtor  die  without  eie* 

that  it  wa»  not  given  to  the  King:  but  cuting  the  power,  the  land  maj^  be  extended 

upon  a  writ  of  error  to  K.       Lord  Hate  for  the  debt  by  virtue  of  the  King^sprcroga- 

states,  P  r.  <>}n.  that  the  Court  was  divided,  five.  Sir  Kd.  Coke's  Case,  S  RoOe.  SM. 

Talmer  staUs,  that  three  judges  were  of  opi*  Uodb.  S89» 

nioB,  that  the  power  vras  inseparably  an-.  So  where  the  donee  of  a  power  of  reve- 

iicxril  to  Sir  William's  person;  the  Judg-  cation  commits  a  contempt  against  the 

inent  of  C.  B.  was  of  course  confirmed.  King^s  prerogative,  the  lands  roav  be  seized 

Where  the  power  is  required  to  be  exe-  in  ttesanie  manner  m  if  be  had  execoled 

rutcd  under  the  pro[»er  hand,  or  wtiich  is  the  poT^  er  for  his  own  henrfit.    Thus  where 

the  same  under  the  hand  of  the  douee,  the  a  man,  having  a  power  to  revoke  a  settle* 

power  is  appropriate  to  the  person,  and  is  ment,  went  abroad,  and  the  King  sent  his 

not  forfeited  by  bis  attainder.  Smith  v.  privy  seal  to  him  requiring  him  to  retaim 

fVhetler^  I  Ventr.  128.  1  Lev.  279.  1  Mod.  ti^tn  the  realm,  which  he  refused  to  do ;  upon 

S8.    8  Keb.  564,  608,  644,  76S,  77^.  oath  of  the  fact  made  by  the  messenger,  by 


Aim  when  the  condition  is  given  to  the  whom  the  privy  aealwaa  lentt  process  was 

crown  till  the  condition  is  performed,  no-  issued  against  the  terre-tcnjints.  and  jndg- 

thing  hut  the  condition  is  in  the  King,  and  meat  wasgivea  that  they  should  forfeit  the 

hy  a  general  grant  off  tbesobject  matter  to  landi  for  the  contempt;  (Sir  R.  Dudlieii 

which  the  condition  is  anncM  il,  Ix  fnre  the  cnse  cited  2  Roll.  304).   Sir  W.  de  Britain's 

performance  of  the  condition,  neither  the  case  cited,  Dy.  \%fi  b.  pi,  61.  Sir  Francis 

power  of  performing  the  condition,  nor  the  Knole's  case,  Dy.  375  b.  pi.  21.    Bac.  Ab. 

Moefit  or  the  .cenditioD,  when  performed*  Frar*  C.  4i  that  is,  till  the  return  of  the 

parses  to  the  grantee  :  and  if  the  condition  person  committing  the  contempt,  when  he 

granted  by  the  crown,  and  might  hy  the  is  liable  to  line  and  imjprisomnent,  Sugden 

crown  be  trantfcrrad  to  the  patentee ;  >  et  on  Foweis  184  Srd  edition* 
it  leem  tbat  tfaA  patentee  eoald  not  tranafer 


THE  CASE  OF  SWANS. 
Trin.  3i  Eliz. 

QwM*      ApfCKriptlon  to  have  all  wild  swans,  wbicb 'are /np«  ffatar«,  wid  not 
Ladt*Joaii         marked,  building  their  nests,  breediof ,  and  freqnealing  within  n  par- 

YojnNo.  •  ticiifar  creek,  is  not  ^ood. 

.Pt.  VIL— 15  b. .  white  swans  not  marked,  having  gained  their  naUiral  lih^rtv,  and 

swiromiog  in  open  and  common  river,  may  be  seised  to  the  King's 
me  by  his  prerogatita* 

A  swan  it  a  nynl  Ibwl,  and  wbalee  and  ■biifMM  are  njal  fish. 
•Itery  one  wlio  fatib  iwtnawttbitt  hb  private  witeis  bath  a  propcrl| 

in  them.* 

♦A  man  may  pre«;rrthf>  to  have  a  game  of  swans  within  his  manor,  and 
nay  [irrscribo  that  his  swans  may  swim  withia  the  manor  of  another.* 
•A  swan  may  be  an  estray.* 

*Cygocts  belong  equally  to  the  Owner  of  the  cock  and  the  owner  of 
tbe  ben,  and  tball  be  divided  betwiit  them.* 
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Between  the  Queer,  anrl  the  T-.ady  Joan  ^'oung;,  late  the  2RoU  Rep.^ 
vife  of  Sir  John  Young,  knight,  deceased,  and  Thomas  Saun- 
ter, detendants,  the  case  was  such :  an  ofhce  was  found  at  W., 
m  the  eounty  of  Doraet,  18th  af  September  mm.  32  El.  before 
Sir  Matthew  ArODdel  and  other  commissioAen  of  the  Qaeen 
under  the  great  seal,  Quodamiid  de  Abbotsburt/^  in  prced^ 
com^  Dorset^  unique  ad  mnre  per  insulctnt  de  Portland  in  eodem 
com'  est  qucedmn  restitaria,  Ans^/Ire  a  mere  or  fleet,  in  quam 


quorum  4 JO  sunt  albiy  et  do  sunt  cignettif  et  quod  omnes  pra* 
Actf  eigni  et  dgnetH  $ma  in  pauutione  J.  Young  ei  Tho, 
Samger^  eiquod  quilihet  eorum  est  valoris  3f .  6(f.  quodque  major 
pars  tempore  captionis  dictce  inquisitionis  minime fuer  si^naC : 
which  officf  hewg  certified  into  the  Exchequer,  a  writ  was 
directed  to  the  Sheriff  of  the  same  county  to  seise  all  the  said 
white  swans  not  marked,  hy  force  whereof  the  SheriflT  re- 
turned that  he  had  teised  four  hnndred  white  awaiiP,  to  which 
ifterwarde,  9cii*  Hilary  dIElis.  the  said  *Joiin  Toung  and  t  *  J 
The.  Saunger  pleaded ;  Quod  prmd^  mstuaria  she  aquoy  jacet  - 
in  pnroch*  de  Ahboisburj/  hi  co7u.  Dor^rf  (nnd  abutted  it),  and 
that  before  the  inquisition  taken,  the  Abbot  ot  Ahbotsbury 
was  seised  de  prced*  wsiuaria^  et  de  ripis  et  solo  ejusdem  in  fee, 
and  liiat  at  the  time  of  the  inquisiiiun,  and  time  out  of  mind, 
fdtttadhtcettqmdam  volatua  cignorum  etcignettor*  feror\ 
vcai*  a  game  of  wild  swans,  in  miwnia  she  aqua  illa^tt  ripis, 
dsob'efiudem  nidijkant\  gignen*  et  frequentant  AngUee  haunt- 
inij,  df  quo  qrridcm  To!nttf  do^vor''  ft  rip^nrttor^^  prrrd*  Ahhaa 
€t  07/i7ics  p7  (rdecessor('s  sui  Abbates  monastcrii  pricd\  per  totum 
tempus  prcedict^  hubuere  el  gavisi  fuerutrt,  el  habere  et  guudere 
consueveruntj  tot'  projid  et  incrciacnC  omnium  et  singular^  • 
eigmn^  ei  dgnettor*  Jeror\  in  mhtaria  pr^  nidipeani\  gignen* 
et  frequent*  qui  quiaan        et  cignetti  per  totum  iempus  preed^ 
fiteruni  fetm  naturtef  ei  infra  idem  tempus  iidem  dgni  et  dj^« 
netd  <iefi  eorttm  aliqui  afiquosigno  non  trnfuissent,  ncc  consurcts^ 
tent  sigiiori,  nisi  quod  pracd'  nuper  Ahhn'^  et  prfrdrcessores  sui 
prctd*  per  totum  tempus  prced*  ad  eorum  Itbtluin  quosd'  sen 
aUquos  de  minor ib^  cignettis  annuatim  puUulanV  quos  ad  usum 
tteuHnm  et  hospitaUtaOs  mm  siatuerunt  expendlend^^  in  hune 
modnmamntatimiignareeontueverunt,  et  nsi  fuerunf^  viz,  am- 
putare  mediam  Juncturam  unius  alw,  AngP  to  cut  off  the 
pinion  of  one  win^,  ei(jv^Ubet  talis  cignettif  ed  intentione,  quod 
dgnetti  sic  ampuiati  minime.  valerenl  avolare.    And  afterwards 
the  said  Abbot  surrendered  the  premises  to  King  H.  8.  who 
mmo  35th  of  his  reign  granted  to  Giles  (a)  Strangways,  Esq.  («)  8. 
by  bit  letters  patent  tnter  aUa^  iotam  iUam  ^eram  piicariam 
mir*  in  aquOf  vocaV  the  fleet  in  Abbotsbury  proif ,  ac  omnia 
mes<!uag\  aquas  ^  piscoV  et  caster  a  hccreditam*  nostr*  quascunque 
in  Jbhotshftry,  in  did'  C07n*  Dorset  diet*  nuper  monasterio^  tS'C. 
adeo  plr:nc  ei  integrey  SfC.  et  in  tarn  amp/is  modo  el  formd^  S(C, 
and  that  the  said  Giles  died,  and  it  descended  tu  Giks  btrang- 
wa|a  his  cousin  and  beir»  who  demised  to  the  defendants  the 
wid  giBw^  of  swans  Ibr  one  year,  Sot*  and  prayed  quod  manus 


mare  Jiuit  et  re^uit,  tj 
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&etiB  dominm  Jiegina;  amorccantuT*  Upon  which  the  Queen's 
Attorney  did  demur  in  the  law* 
Antryumram.  1»  It  WM  resolved,  that  all  whita  8wan«  aot  marked,  which 
notmaclicd*  Imviog  gnwd  their  iiaturalliberty,  and  are  swimming  in  an 
^nedlfccir  ^P®"  common  river,  might  be  seined  to  tlie  KiYig'H  use  by 
imtiirai  liberty.  His  preroq^atl ve,  h^nMm '90uUiUn  ((i^fif  smt/erw  7i(ilura')  ofia 
and  swimming  sunt  regalia^  alia  comrnuma  :  and  '-o  aquaiiliiwi^  alia  sunt  re- 
rive/*i!av*lM:  gt'^M'iOlia  communia  :  us  a  bwau  i»  a  royal  low! ;  and  all  tho»e, 
Keised  to  ihe  the  property  wheref>f  U  Dot  knowo,do  Delong  to  tho  Ring  by 
Kin.'HU!^.  ;  bis  prerogative:  and  so (d) whales  and  stpii^eoiia  are  royal 
«wfwim^«is  ^^'*»  and  belong  to  the  King  by  his  prerogative.  And  t he  rn 
royal  fish,  hath  been  an  ancient  officer  of  the  kind's,  called  AJagisltr 
["♦16  b.]  didmlus  ci^mrum^  *wiiich  continues  to  this  day.  But  it  was 
and  belong  to  resolved  uNo,  that  the  siibject  mi^ht  have  property  in  while 
mjrowfi^.*^'  swaus  not  iimiked,  as  Rome  may  have  swans  not  marked  in  his 
(b)  lykv.hCti.  private  waters^  the  property  of  which  belopga  to  him,  and  not 
starof.  Prterog.  |o  the  Kiog ;  and  if  they  eacape  oat  of  his  private  waters  into 
St^tSM^,  an  openaad  common  river,  he  nay  bring;  them  back  and  take 
riowd,315*b.   them  again.    And  llierewith  njjfreeth  Bracton,  lib.  2.  c.  1. 

fol.  f).    Si  (lutcDi  aniinuiia  Jt  ra  facia  fucrint  mansudu,  et  ex 
consm  italinf:  cuul  et  redeunty  volant  cl  rezoia/ity  (m/  sunt  cervix 
dgnif  pavones^  et  cotumboit  ct  hujmmodi)  eousque  nostra  inlet' 
'  iig/inhar^  quamdiu  habverint  ammum  reurtendt,.  Bat  if  t^y 
have  gained  their  natural  liberty,  and  are  swimming  in  opiNi 
and  common  rivers,  the  Kin{r*f}  officer  may  seise  them  in  the  o{>en 
and  comii^on  ri\er  for  the  King  :  for  one  white  swan,  witliout 
such  pursuit  as  aforesaid,  cannot  he  known  from  another; 
and  when  the  property  ofa  swan  cannot  i»e  known,  the  sanie 
^ingofits  nature  a  fowl  royal,  doth  belong  to  the  King;  and  in 
flu.  Bur/ 6.    this  case  the  book  of  7  H.  6.  S7  b.  was  vouched,  wnere  Sir 
r.  Bitf»73.    John  Tiptoft  brought  au  action  of  trespass  for  wrongful  takif»{; 

of  his  swnns;  the  defendant  pleaded  that  he  was  Heised  of  the 
lor{!«hip  of  8.  within  which  lordship  nil  thoBe  whose  estate 
he  halli  in  the  said  lordship  had  had  time  out  of  mind  all 
estrays  being  within  the  said  manor;  and  we  say,  that  Uie  baid 
awans  were  estrayiug  at  the  time  in  the  place  where,  ^c,  and 
we  as  landlords  did  seise  and  make  proclamations  in  fairs  ami 
markets;  and  so  soon  as  >ve  bad  notice  that  they  were  yoor 
swans,  we  delivered  them  to  you  at  such  a  place.  The  plyin- 
titf  replied,  that  he  was  seised  of  the  nianor  of  B.  jfiiiuiii;  to 
the  lordship  of  S.  ;and  we  say,  that  we  and  oiu  am.  tors,  ;md 
all^  those,  &c.  have  used  lime  out  of  mind  to  have  gwans 
swimming  througball  the  lordship  of  8.,  and  we  say,  that  long 
time  l>efore  the  taking  weput  Ihem  in  tberof  and  gave  notice 
'  of  them  to  the  d(  l'(  n t fant  that  they  \wre  our  swans ;  and  prayed 

his  damnges.    And  (he  opinion  of  Strange  there  was  w  ell  ap- 
proved hy  the  Court,  that  the  replicahoiiWas  good  :  tor  when 
ihe  pldinlitTmay  lawfully  pu^  his  svvaas  there,  they  cannot  be 
^  /   '     eptrays,  no  more  than  the  cattle  of  any  can  be  estrays  in  siich 
>  "    •        t^ape  where  they  ought  to  have  common;  because  they  am 
,  were  where  the  owner  l^th  an  interest  to* put  them,  and  in 
•'.^-iv,  .,»)'.,,     'which  place  they  rnrfy  Be  wUIiout  n^%ence  or  laches  of  the 
/.  ^fVuer. .  Out  01  v^huih  case^  thesd  points  were  observed  con* 
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cernitinj  swans.   1.  That  every  one  who  hath  swans  wUhin  his  SSkltm"^ 
manor,  that  is  to  Pay,  within  his  private  waters,  hath  a  pro-  within  prU 
pcrtv  ill  ihem  ;  for  the  writ  of  trespass  was  of  wronfffui  takiiiff  *ii'<"watrr* 
III!)  suaiis,  sell.  Quare  agnos  suos,  Cfc,  2.  1  hat  one  inav  pre-  io  ojetn.  a 
icribe  to  have  a  game  of  swans  within  his  manor,  as  well  as  a  f  ^'"^^JJ^^' 
warren,  or  park.  3.  That  he  who  bath  soeh  a  pne  of  swans  ^g^^nt 
may  prescribe,  that  his  swans  may  swim  within  tbe*roanor  [*  17  a.  J 
of  (a)  another.    4.  That  a  swan  may  be  an  estray,  and  so  »wanswiii«in 
/annot  any  other  fowl,  as  I  have  read  in  any  book.  In  (b)  2  R.  5^^°^?".;^?,"? 
3.  1.)  b.      16  a.  the  Lord  Strange  and  Sir  John  Charlton  that  hi» sH-ami 
brought  an  action  of  trespass  against  three,  liecause  the  de-  Siiiln*ili«ino- 
fendants  had  taken  and  carried  away  40  cygnets  of  the  plain*  nor  nr  Muflier. 
tiif  *8  in  the  county  of  Bucks,  to  his  damages  of  10/.   One  of 
the  delendaniR  pieaded,  that  the  water  of  the  Thames  ran  Si^ekSlS. 
throtifjh  the  whole  realm,  and  that  the  county  of  Buckingham  (a>  3  Ke»».  m 
is  adjoin iiigr  to  the  Thames  t  and  that  the  custom  of  the  said      t;'*  i^** 
county  of  Btickini»;han»  is,  and  Imlh  been  time  out  of  niliul.  that 
every  gwan  (toi*  cignetin  the  book  is  taken  fur  a  swan)  wiiicli 
luth  its  course  in  any  water,  which  water  runs  to  the  Thames 
nithin  the  same  county :  that  if  any  swan  comes  on  the  land  of 
nny  man^  and  there  builds,  and  hath  cienets  on  the  same  land, 
that  then  he  who  hath  the  property  of  the  swan  shall  have  two 
ot  the  ci^u(M  ,  and  he  who  hath  the  land  shall  have  the  third 
ri^net,  wiiich  shall  be  of  less  value  than  the  other  two ;  and 
that  was  adjudged  a  good  custom,  because  the  possessor  of  the  Cro.El.  725. 
land  suffers  them  to  build  there,  where  he  may  drive  them  off; 
And  hy  this  jodi^ment  it  also  appears,  that  a  man  may  allege  a 
custom  or  prescribe  in  swans  orcignets.  And  in  the  same  case  Cyf:net<;  h< 
it  h  said,  that  the  truth  of  the  matter  was,  that  the  Lord  Ihl^i.Xr^ot 
Strange  bad  certain  ^wans  which  were  cockR,  and  Sir  John  ibecockamt 
Charleton  certain  swans  which  were  hens,  and  they  had  ci«^net8  JcJefll*'*^ 
between  them  ;  and  tor  these  cignets  the  owners  did  join  ia 
one  action,  for  in  such  case  by  the  general  eastern  of  the  realm, 
Hhich  is  the  common  law  in  such  case,  the  cignets  do  belong  to 
hoth  the  owners  in. common  equally,  sc,  to  the  owner  of  the 
cock,  and  the  owner  of  the  hen ;  and  the  cignets  shall  be  di- 
vided-betwixt  t'tem.    And  the  law  thereof  is  founded  on  a 
reason  in  nature;  for  the  cock  swan  is  an  emblem  or  repre- 
sentation of  an  affectionate  and  true  husband  to  his  wife  above 
all  other  fowls ;  for  the  cock  swan  holdeth  himself  to  one  fe* 
male  only,  and  for  this  cause  ni|tttre  hath  conferred  on  him  a 
gill  beyond  all  others;  that  is,  to  die  so  joyfully,  that  he  aingt 
sweetly  when  he  dies ;  upon  which  the  poet  saith ; 

Ditli  ia  dtfecta  modidalur  carmina  lingua^ 
Canlalor,  ct/gnus^  funerU  ipse  sui^  S^c, 

And  therefore  this  case  of  the  swan  doth  differ  from  the  None  can  have 
case  of  kine,  or  other  brute  beasts.    Vide  7  Hen.  4.  9.    And         mark  ■ 

:*  .  1  t       !_•  1  •    X  buthyrrantaf 

It  was  agreed  that  none  can  have  a  swan  mark,  w  hich  in  T^atin  the  Khi^orhy 

called  ( ci^ninota )  unless  it  be  by  the  grant  ot  the  King,  or  of  Jj^j^j^JiJ''''!!^"*, 
his  officers  uuliiorised  thereto,  or  bv  prescription.   And  if  he  ma^t  hav^aa*^* 

ouite  of  freehold  of  the  jenly  valtts  asrln. 


Digitized  by  Google 


The  CaIb  or  Swaks.  Part  VII.— 17  av— IT  b» 


hnih  n  lawful  swan  mark,  and  hath  swaiT^  swimming  in  open 
and  common  rivers  lawfully  marked  thf  rewith,  tin  y  belong  to 
him  rutione  pritilepi.    But  none  btiall  have  a  swan  mark,  or 
game  of  « wans,  unless  he  hath  lands  or  tenements  of  an  estate 
of  freehold  of  the  yearly  raloe  of  fire  marks,  above  all  charges, 
on  |>ain  of  forfeiture  of  his  swans,  whereof  the  Ring  shall  have 
one  moiety,  and  he  who  "jpises  shall  have  the  other  moioty-  a  "J 
that  is  by  the  stat.  of  22  Ed.  4.  cap.  0.   And  he  who  hath  such 
swan-mark  may  grant  it  over.    And  thereof  I  have  seen 
notable  precedent  in  the  time  of  H.  6.  w  hich  is  such,  noium 
sit  omnia*  homhd^  prieseHtib*  e#  fiUuris^  quod  ego  J,  Steward^ 
{  •IT  h* "}  mileSf  dedi  rf  •  eonctssi  Tho*  JiP  tneo  primogenito  et  hceredib* 
tuisy  cigmnot*  meam  armor'  mror\  prout  in  margfne  lateraU 
pingitur,  qua:  mihi  Jure  hcerrdtfnr''  dt  rendeb^  post  nwrC  J. 
Steward  miP  patris  mei :  habcnd'  sibi  ct  hccredib*  ^uii,  una 
cum  omnib^  cignis  et  cignicuV  cum  dicln  ?iota  baculi  nodali 
signat\  sub  condii'quod  quilib'  feria  solis  durante  vild  a  gula 
jtugusii  usque  ad  Comitprivium  apud  dam'  meam  de  Darford^ 
wnum  cignicuV  bene  sigftai*  mihi  out  meis  deliheret^  quod  si 
defccerii^  tunc  volo,  quod  hoc  prasem  ehirographum  cassetur 
S  ln5t.  98, 109,  pcnitm,  et  pro  vihilo  hahealur.    Tn  rrtf  rci  tcstijnon^  ad  iri* 
i^t  Cro  Car    ^ff"'^  A/atUdfp  trror''  meee^  mrum  sigiV  secret'  Chrisli  crucijixi 
3&l645,6<i4.    prasentth^  feci  apponi,   JJits  testib^  /?.  ClericOy  J,  D.  Conuers^ 
Coblit.i7a.    jilano  Fabro^  et  aV  dat.  apud  dom*  meam  mansionaV  de  Darf, 
In  vif^iia  S.  Dumt*  ep*  an*  regni  Regis  Hen*  post  eonqueif 
AngiieB  sexti  14.    And  in  the  margent  was  printed  a  little 
ragged  staff.  And  in  this  case  it  tras  resolved^  that  in  some  of 
tht-n>  which  are  fercc  nahfra'^  a  man  hnfh  /V?  proprietatif,  a 
rin^ht  of  property ;  niul  in  some  of  thcni  a  man  hath /?/^  privi- 
The  three  man-  legii,  aright  of  privilege.    And  there  are  three  manner  of 
Ir*'*'wift*     rights  of  property,  scii.  property  absolute^  property  qualified, 
Docr|SLS4.    and  property  posseseory;   A  man  hath  not  absolute  property 
in  any  thing  which  is  fira  natura;^  but  in  those  which  are  do- 
mit<B  naturas.  '  Property  qualified  and  possessory  a  man  may 
tB.andC.9S8.  Jjave  in  those  which  are  ferep  natures :  and  (o  such  properfv  a 
Ryl.6Mi         rnnn  may  attain  by  two  ways,  by  inau<^try,  orraiione  tmpotentuc 
ct  hei;  by  industry  as  by  taking  them,  or  \fy  (liaking  them  man- 
suetoy  t.  tf.  mamti  atssietaj  or  dometticee,  i.  e.  domui  assueta :  but 
in  those  which  are  firm  naturm^  and  by  industry  are  made 
lame,  a  man  hath  but  a  qualified  property  in  them,  seiL  so 
long  ns  they  remain  tame,  for  if  they  do  attain  to  their  natural 
liberty,  and  have  not  ammitm  rfvertcndiy  the  property  is  lost, 
ratfone  impotenti(c  et  loci;  as  if  a  man  has  younaj  shovrL^r*?  or 
goshawks,  or  the  like,  which  are  ft  rtc  judnrce,  and  they  build  iu 
my  land,  I  have  possessory  property  in  them,  for  if  one  takes 
them  when  Ih^  cannot  fiy,  the  owner  of  the  soil  shall  hare 
an  action  of  trespass,  Quare  boscum  suum  fregit^  et  tree  pstl* 
r.Tl.B.8«.M.  Ins  enperxor*  suor'^ov  ardear^  suur*  pretii  tantumynuper  in  cod* 
SwTsm'*        bosco  nidipcnnCy  cepity  et  asporlav" ;  and  therewith  agreeth  the 
co.*Lit."8J«.    Ur-i«t.  and  F.  N.  B.  8(j.    L.  Sc  89  K.    10  Ed.  4.  14.  18 
oJ^i^il^    Ed.  i.  b.  14  H.  b.  1  b.  biaiuf.  ...j  b.  &c.  vide  12  H.  8.  4.  &  16 
ef»BL«78.Kehibll8a.  OwcbIO.  ertbb.im  IRdL  ^iu.  \V«M.n.  Gn.  Jac. 46^ 47.  Comjm 
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H.  8.  12.    But  when  a  man  hnth  savaj^  bcn^f*;  ratione  prht' 
kgii^  as  by  reason  of  a  park,  wnrren,  ^-^c.  he  hath  not  any  pt  o- 
pertj  in  the  deer,  or  conies,  or  pheasants,  or  partridges ;  and 
theref(Nre  in  an  action,  Quare  parcum  warrennum,  Sfc.  /regit  ei  ^ 
Mtroo',  d  3.  damasy  ieporeSf  evmctdosy  phatimm^  perdieetf  cepit  ** 
fj  asporiavit^  he  shall  not  say  (suos)  (a)  for  he  hath  no, pro* 
pprty  in  them,  but  they  do  belong  to  him  raliont  privit  for  hb 
!;ame  and  pleasure,  so  loncf  a*?  they  remain  in  tne  privil^ed 
place;  for  if  the  owner  of  the  park  dies,  his  heir  shall  have 
ibem,  and  not  his  executors  or  administrators,  because  iv  it  ho  ut 
them  the  park,  which  ia  an  ^inheritance,  is  not  complete ;  nor   r«  ig  a.] 
cm  felony  be  committed  of  thmn,  but  of  tfaoM  wbtch  are  made  8  99, 
tame,  io  which  a  man  bv  hit  industry  hatb  any  property,  felony  i^®* 
maybe  committerl.  And  therewith  a^rers  the  rule  of  the  book 
in  3  H.  6. 55  b.  S  K.  4.  5  b.  22  H.  6.  59.  which  is  ill  reported, 
aoU  43  E.  4.  24.  vide  22  Ass.  12  H.  3.  13  Eliz.  Dyer  306.  38 
B.3.10.  Vide  2  E.  2. tit.  Distress,  2  E.  2.  Avowry  182.  But  a  no  felony 
nao  nay  Imvo  property  in  acme  tbian  which  are  of  so  base  ^  committed 
nature,  that  do  felony  can  be  committM  of  them  ;  and  no  nian  Jo  *„d*^'^tiff 
•shall  lose  life  or  member  for  Iheni,  as  of  a  blood-hound  or  &c.   *  * 
mastiff,  mofessusy  12  II.  8.  3.  VMr  !8  H.  8.  2  (n ).    But  hp  who  3ln»t.l09. 
Meals  the  eggs  of  swans  out  of  the  nest  shall  be  imprisoned 
lor  n  year  and  a  day,  and  fined  at  the  will  of  the  King;  one 
moiety  to  the  King,  the  other  to  the  owner  of  the  land  where 
tl^  egi^  w»re  so  taken,  and  that  ia  by  the  stat*  of  11  H.  7*  cnp. 
17.  And  it  bath  been  laid  of  old  lime,  that  he  who  steals  a 
^wan  in  nn  open  and  common  river,  lawfully  marked,  the  same 
fwan  (it  it  may  be)  or  another  swan,  should  be  hong  in.  a  bopsa 


can 


(a)  Acc.  Suttim  y Moody  ^  1  Gobi.  Re|k  S8.  • 

Umck  V.  Easllejf,  3  Salk.  «91. 

(r;  '•  Of  Ihosc  beasts  i>r  birds  thiit  are Jeret 
"  natura,  bat  reclaimed  aod  ni.idc  tame  or 
*' d(niic-^!ir,  and  serve  for  food,  tarreny  may 
"  be  commttted,  as  deer,  conte^,  ithcasuts, 
"  partridges  t  hot  then  it  must  he,  iriwn  he 
"  M\&1  stcaU  them  knows  Ihrm  to  l)e  tame  j 
"  aod  so  of  reclaimed  hawks,  aod  Hkewise  of 
**  the  yoting  of  such  larceny  may  be  com- 
"  nitted ;  bat  of  the  youn^  of  those  beasts  or 
"  birds  that  are  ferte  natune,  tlu)ii»^h  io  a 
'  fMrk,  and  ihough  the  owuer  buth  a  kind 
"  of  |n-opcrty  rm&M  i^etprtvBegU  et  imp9- 
**  ktiti(r,  yt  t  larceny  cannot  be  committed  of 
"  them,  as  of  young  fawns  io  a  park,  young 

Maiea  in  •  wamn :  of  youn>;  pigeons  in 
"  »  dove  cole,  fish  in  a  trunk  or  net,  lar- 
"ceov  mav  be  committed,  1  H.  P.  Colt. 

**  Of  wild  swans,  nor  of  their  youDff,  lar* 
"  ceor  cannot  be  committed:  but  if  Iney  be 
"Tnaac  tame  and  domestic,  or  if  they  be 
*'  marked  and  pinioned,  it  is  felony  to  take 
"  tbem  or  their  young.  But  it  saeoB,  that  if 
"  they  be  marked,  ana  yet  flyii^  swans  that 
"  range  abroad  out  of  toe  precincts  and  roy- 
"  ally  oftht  meruit  la  sot  felony  to  kill  and 
!*  take  Umsi  heenss  lhay  csnwC  he  Imowii 


**IO  belong  to  any,  Dalt.  cap.  156.  p.  499. 
"  Co.  P.  C.  p.  109.  1 10.    I  Hale  P  C.  51 1. 

Larceny  cannot  be  corooiiltcd  in  some 
"  things  whereof  the  owner  may  Iwve  a  iaw- 
'*  ful  property,  and  such  whereupon  he  may 
maintain  an  actioa  of  trespass  io  respect  of 
» the  baaeitete  of  Aeir  oatnra,  as  iiMstil&, 

"  spaniels,  ^jrcyhfuinds,  hlnndhouiul'^,  nr  of 
'*  some  such  things  wild  by  nature,  yet  rc- 
"  claimed  by  art  or  industry, as  bears,  foxes, 
*♦  ferrets,  fte.  or  their  wheliis,  or  calves,  bc- 
eaH>ip,  thouf^h  rcclalmea,  they  serve  not 
for  iood  but  pleasure,  and  so  ditrer  from 
**  pheasants,  swans,  Ac,  made  tame,  which 
**  though  wild  bv  nnture  serve  for  food-" 
1  H.  V.  C.  bli.  And  accordiugly  in  Rex  v. 
Semring,  Rait,  and  Ry.  C.  C.R.  350,  the 
JiidjrcN  held,  that  ferrets,  thou;;h  lame  and 
saleable,  could  not  be  tbesufajject  of  larcenv. 

Stealing  dogs  renders  the  ofender  liable 
upon  a  summary  proceeding  to  fine  or  im- 
prisonment and  i^hippiti^,  ioGeo*S*c«  ISa 
Vid.  Bum's  Justice,  iil.  Dogs.       •  • 

it  seeresthat  an  action  of  trover  will  lie  fur 
any  reclaimed  animal,  Com.  Wi^.  Actim  s'ur 
Trotttr  (^c).  4ad  ia  trover  for  a  dog  il  a^d, 
not  be  averred  ths^  it  wtstwacy/iMSNMTii  > 
JI^Rfj^,  Cro*  BUf .  in,  " » 1 1 
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by  the  beak|  and  he  who  stolo  it  shall  is  recompence  tberOof 
be  obliited  to  give  the  owner  ee  mMh  wlieni  theft  nny  iN»^ 
ell  the  awani  putting  and  turning  the  wheat  on  the  bead  of 
the  swan,  until  the  head  of  the  swan  be  corered  with  the 

i^heat.    And  it  was  resotved,  that  in  the  pnncit)al  case  the 
prescription  was  insufficient ;  for  the  eB'ect  of  the  prescription 
IS  to  have  all  wild  swans,  which  are  fercR  miurm^  And  not 
marked  nid^ficanf^  gigneni\  et  frequ€ntant\  within  the  aeid 
Wlsg.llai.i7*  mek.  And  such  pr^riptba  lor  •  wanes  would  be  inmfi* 
cient^  idL  to  have  all  pheasants  and  partridge^  mUifktttittf 
gignenteSy  and  frequenting  within  his  manor.    But  be  ought  to 
say,  to  have  free  warren  of  them  within  his  manor  :  for  although 
they  are  nidifiamtes^  gignentes^  and  fr*»f]iipntingf  within  tne 
manor,  he  cannot  have  tbemyure  privikgtiy  but  so  ioog  astber 
A  man  tnAy     are  witbin  the  place*  Bet  it  trai  resolved,  that  if  the  tlefend«* 
iH«Kribe  in     ante  had  alleg«l»  that  within  Ihetaid  creek  there  iMd  been  tfaae 
tTT^are^roiS  outof  mind  a  game  of  wild  swans  not  mafked,  building  and 
§fgj^   niy»»  breedinc; ;  and  then  had  prescribed,  that  such  Abbot  and  all 
his  preueceBsore,  &,c.  had  used  at  all  times  to  have  and  take  to 
their  use  some  of  the  said  game  of  wild  swnns  and  their  ci^- 
neta  within  the  said  creek,  it  had  been  good;  fur  although 
•wans  are  royal  fowls,  yet  Id  seeh  a  manaer  a  asan  asav  pre- 
scribe in  theni ;  for  that  may  have  a  lawful  begtoniiif  by  the 
King's  grant :  for  in  Rot.  Parliam.  30  Ed.  S.  part  9.  num. 
20.  the  King  granted  to  C.  W.  all  wild  swans  nnmnrknd  be- 
•  twcen  Oxford  and  London  for  seven  years.    Jn  eodcrn  RoV  an* 

16  R.2.  p.  1.  num'  39.  the  like  erani  of  wild  swans  unmarked 
in  the  county  of  Cambridge  to  B.  Bereford  Kt.  Jn  eodem  RoC 
mt  1 H.  4.  p.  6.  mm*  14.  A  grant  mede  to  J.  Fenn,  to  s»r« 
Tej and  keep  all  wild  swans  unmarked)  tia  giroif  <ic  pro/Sctfo  re- 
[*  18b«  J  tpondeai  ad  Scaccarium,  *By  which  it  appears  that  the  King 
may  grant  wild  swans  unmarked  ;  and  by  consequence  a  man 
may  prescribe  in  them  within  a  certain  place,  because  it  may 
have  a  lawful  beginning.  And  a  man  may  prescribe  to  have 
royal  fish  witbin  bis  manor,  as  it  is  held  in  39  Ed.  3. 35.  for  the 
Mien albmaid*  And  yet  withoot  prescriptioo  they  dobs* 
long  to  the  King  by  his  prerogative. 
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SIR  THOMAS  CECIL'S  CASE. 


Mich.  39  and40£liz  , 

►  * 

la  the  Eidiequan 

i.  set^tl  of « tnaiior  agrcfld  wikh  B.  to  exctumgc  divers  ptrcels  thereof  with  FartVIL— 18K 
btm  for  lanas  of  B.  attii«l0  ill  th«  HMM  tiMiik  Bdbfv  uy  flichng^ 

liieniBOTtiiAa»1«iAiorB.  bftbe  iMiiil 
Moieof  B.tf  deeAiodMlcdandeiirftlMtDthe  Qnen^ber  heirs  and 
MccMors,  and  covenanted  that  he  was  seised  in  lee-simple  of  the 
manor  and  of  the  land  late  B.'s ;  and  A.  wms  hound  to  the  Quwn  in 
aa  obligation  to  perform  the  said  rovenaot  amongst  others.  A.  be- 
fore that  time  had  exhibited  an  English  bill  in  the  Exchequer  chamber 
containing  the  matter  aforesaid}  and  the  lands,  pareel  of  tiie  naoiir 
liileaM  to  be  gbreft  hi  ouhtage  to  B.,  mo  of  giMter  talne  fhaii  Iho 
nld  bud  of  B.,  lo  lllat  the  Uveen  ivas  not  deceived  in  the  vttlae  t  which 
Imi^  poMd  of  the  OMOar  poned  to  the  dneen  by  the  conveyance  of 
the  manor,  and  the  covenant  and  obligation  of  A,  wa?  broken.  A,,  in 
his  bill  relied  on  stat.  S8  H.  8.  which  allows  any  person  of  whom  any 
surh  debt  or  duty  ^c.  to  shew  in  bar  or  discharge  good  and  sufiRcient 
csMite  matter  in  law,  reason,  or  good  consciencet  &e«  Pro^tsss  was 
sued  against  A.  Oil  the  iiM  bond  out  of  the  Bxcheqjhefi  and  A;  prayed 
by  bit  ieid  bill  to  be  nUeftd  upon  the  act,  iiid  A.  wis  teHeted  ic-^ 
cofdin^y* 

By  the  woida  of  fte  act,  the  said  Courts,  &c.  shall  hare  full  poorer  and 
authority  to  accept,  Src.  and  wholly  and  clearly  to  acquit  and  dis- 
charge, all  and  every  person,  &c. ;  the  Exchequer  chamber  may  well 
upon  the  said  English  hill  (although  the  suit  was  by  process  at  the  com- 
mon law  in  the  Court  of  Exchequer  befiwe  tbe  Bwofli)  Biekea  decree 
ie  the  case,  for  to  this  purpose  they  are  bat  one  CoarU 
Hie  BS  B«  8.C  39.  t.  79b  extends  to  all  the  King's  deHB  and  procsn 
Iberenpon  as  well  at  the  common  law  as  open  thai  act. 
AUboi^h  the  obligation  was  made  for  performance  of  covenants;  yet, 
after  i  t  was  broken,  it  was  a  debt  due  to  the  King  by  obligation  within 
the  act. 


Sin  Thomas  Cecil  boino;  seised  of  tlie  manor  of  StrickstiMi  7Priceioi. 
i!i  t!:c  county  of  Nortliampton  did  enter  into  coanDnnication 
with  one  Foster  to  exchange  divers  parcels  thereof  with  Mai 
lor  certain  landi  which  the  fi«M  Foster  hwl  In  thB  smbo  town 
and  befinv  toy  exdiange  ^rfiscted,  Sir  Thomas  did  convey 
the  laid  mnor,  and  tbe  said  land  of  the  said  Foster,  by  the 
special  name  of  Ihc  suiH  Foster  by  deed  indcntttJ  and  en- 
t^ih&i  to  Queen  EtiaialieUii  her  heirs  and  bUccebi*of»,  and 
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Sir  TaoMAs  CECiL't  Cas£.    ParL  VII. — 18  b«»19  a. 


covenanted  with  the  Qoeen,  that  he  was  leiaed  as  well  of  the 

said  mauor  as  of  the  said  land  late  Foster's^  of  ia  good  estate 
in  fee^nple,  &c.  and  the  said  Sir  Thomas  was  bound  to  the 

Queen  in  an  obligation  of  ten  thousand  marks  to  perform  the 
said  covenant  amongst  others.  And  the  said  Sir  Thomas 
had  before  that  time  exhibited  an  En<;Iii)h  bill  in  the  Exche- 
quer-cbarober,  containing  the  matter  aforesaid ;  and  the  said 
landsi  pareel  of  the  aaid-  manor  intended  to  be  given  in 
exchange  to  Foster,  were  of  greater  value  than  the  said  land 
of  the  said  Foster,  so  that  the  Queen  was  not  deceived  io 
the  value;  which  lands  parcel  of  the  manor  passed  to  the 
Queen  by  the  conveyance  of  the  manor,  and  neverthelefs 
the  covenant  and  obligation  of  the  said  Sir  Thomas  as 
to  that  was  broken  ana  forfeited  by  the  rigour  of  the  law* 
«  19  a.  ]  the  said  Sir  Thomas  in  his  bill  did  rely  on  the  stat.of  33 
Hard.  27,  (a)  C'39.  by  which  it  is  enacted,  That  if  any  person  of 
^,^,442.  vvhora  any  such  debt  or  duty  is,  or  nt  nny  time  hereafter 
3  CoSVb^*^  "  shall  be  demu tided,  allege,  plead,  declare,  or  shew  in  any  of 
F<Ml.21  aJb.    "  the  ^id  courts,  good,  perfect,  and  sufficient  cau'?e,  and  mat- 


.1 


i5li  O.    <<terinlaw,  reason,  or  good  conscience,  in  bar  or  discharge 

cruuiul   ^ ^ ^  ^''^»  ^  person  or  persons 

97^88.        *^  ought  Bot  to  be  ehai^ed  or  chargeable  to,  or  with  the  same, 

and  the  same  cause  or  matter  sufficiently  prove  in  such  one 
"  of  the  said  courts  as  he  or  they  shall  be  iniplcndcd.  sued, 
vexed,  or  doubled  for  the, same,  that  then  the  said  courts, 
and  every  of  them,  shall  have  full  power  and  authority  to 
accept,  judge,  and  allow  the  same  proof,  and  wholly  and 
*^  dearly  to  acquit  and  discharge  all  and  every  person  and 
persons  that  shall  be  so  pleaded,  vexed,  sued,  or  troubled 
for  the  same,  any  thing  in  this  present  act  b(  foro  men- 
tioned  to  the  contrary  notwithstanding^,  &c."    And  that 
procefss  was  sued  against  him  on  the  said  bond  out  of  the  court 
of  Exchequer.    Upon  which  act  of  Parliament,  and  the  mat- 
ter aforesaid  (beiog  as  he  supposed  £ood,  perfect,  and  suffi- 
cient cause  and  matter  in  reason  and  food  conscience  within 
the  said  act  to  discharge  him  of  the  said  bond),  the  said  Sir 
'     '    Thomas  by  his  said  bill  prayed  to  be  relieved  ;  and  thereupon 
bo  bad  a  commisBion  to  exijiiiinc  witnesses,  to  prove  the  matter 
4|ut.U8»119.  of  his  bill  to  be  true,  which  was  returned  and  published.  And 
upon  the  bearing  of  the  cause  in  court  in  the  Exchequer- 
chamber,  it  appeared  by  the  testimony  of  dfvers  witnesses  that 
the  plaintiff  had  made  direct  proof  of  all  the  parts  of  hts  bill. 
And  now,  in  this  term,  39  and  40  £liz.  divers  questions  were 
moved  toucbin*^  this  matter.    1.  And  the  principal  was,  if  tl^ 
branch  of  the  act  extended  to  anv  debt  luen tioned  in  the  said 
act,  for  which  the  King  had  remedy  by  the  common  law,  or  to 
such  debts  and  such  cases  only  for  which  the  said  act  gave  a. 
remedy  to  the  King  which  he  had  not  before.  S.  If  the  .court 
could  make  a  discharge  by  decree  on  this  English  bill  within 
the  intention  of  the  act.    And  as  to  the  first,  it  is  to  be  known 
•    that  divers  branches  of  the  act  are  to  be  considered  :    1.  The 
act  makes  all  obligutions  to  the  Kin<^  in  nature  of  a  statute 

.  8|aplc.  ^.  AnptlvBr  bj:aiifii  giv€fi  ik^  ^uu  tp  tiie  ^i)^.altj^gh 
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whicbi  upon  conference  had  bv  Sir  Ro^er  Manwood  and  the 
other  Barons,  with  the  two  Chief  Jutiticesy  by  decree  he  was 
difehar^ed  of  tlie  mid  f^cognizance,  &c«   ikfiolftcT  cue  diMl 
wa«— 'Thomas  Duke  of  Norfolk  was  attainted  by  pftrlkuMBty 
anno  38  H.  8.   And  King  B.  6.  sold  to  Sir  Edward  Rous  Ante«13«. 
divers  timber-trecB  cfrowjnj^  upon  the  poRsessions  of  the  said 
chjke  in  SnfTolk  ;  nrul  Sir  Edward  was  bound  in  an  obligation 
to  king  Ed.  6.  for  payment  of  certain  money,  at  a  certain  day, 
for  the  Miid  tree<«,  and  before  the  day  of  payment,  and  before 
the  said  Sir  Edward  cut  down  any  of  the  mid  troes^  Edw.  6. 
died.  .  And  at  a  parliament  held  atmo  1  Rrg.  Mot*  it  Was  de- 
clared by  parliament  that  the  said  attainder  of  the  said  duke 
was  void;  for  which  cause  the  snid  Sir  Edward  could  never 
enjoy  the  said  trees  according  to  his  barfjain:  and  in  a  scire, 
facuis  in  the  Exchenner  on  the  said  oblig^ation  against  the  heir 
sod  terre-tenant  of  IStr  Edward  OMKifB  Eliz.  they  appeared, 
and  pleaded  all  the  said  matter  in  equity  in  bar  and  discharge 
of  the  said  obligation  in  a  latin  plea  in  the  Exchequer.  And 
open         consideration  of  the  stat.  of  33  H.  8.  by  the  barons, 
and  of  the  said  plea,  at  last  (after  it  had  depended  lonpf)  it  was 
resolved  by  the  barons  thai  tit e  defendants  were  to  be  relieved  * 
within  the  said  act ;  aud  that  the  defendants  aoigbt  weii  plead 
it  ia  bar.   And  thereupon  Popham  tho  AAtorneY^Chomly 
seeing  the  OfMiion  of  the  cmirt,  tdkrhu  proteqm  mm  vuU, 
Both  which  precedents  I  shewed  to  the  J  ustices ;  and,  accord- 
ingly, it  was  resolved  by  all  tlio  Jii'^tices  of  England  (who 
met  ton^other  to  give  their  opinions  in  the  said  ca!?e)  that  Sir 
ThnnTtis  Cecil  was?  to  be  relieved  u^oii  the  Haid  matter  in 
*equity  witliin  the  purview  of  the  said  branch  of      H.  8.    f  «  ^  |),  1 
And,  secondly,  that  the  court  of  Exeheqnar-chatthnr  might 
veil,  upon  the  said  Eo^ish.  bill  (Athough  the  auit  waa  by  'pro* 
cess  al  ihe  common  kw  in  the  court  of  Excbeqaer  hmfinre  'the 
fcarons),  make  a  decree  in  tlie  case ;  for  to  this  purpose  they  - 
«re  but  one  court.    Then  it  was  moved,  if  the  next  provi!?o 
next  follow"ini(  after  the  branch  concerning  the  equal  char^ln;:^ 
pf  land  liable  to  the  Kiog*8  debt  in  the  hands  of  every  owner 
'and  pofsessor,  that  some  of  them  should  not  be  charged  only, 
W  aU  entirely,  if  that  extends  to  all  the  King*s  debts;  and  to 
all  executions  for  the  levvino;  of  them  as  well  at  the  common 
law  as  on  the  said  net.    And  it  wn^  resolved  hy  them,  that  tfie 
said  branch  did  extend  to  all  executions  for  ttie  Kin^^'s  debts, 
as  well  at  the  common  law  as  on  the  said  act;  and  that  all 
tfaouJd  bo  equally  extended  by  force  of  that  branch  according 
to  the  purview  of  thnt  «c4.  It  was  alto  resolved,  that  nithengh 
the  obligation  was  mnda  fbr  parfbrmanoe  of  covenants,  yet 
after  that  it  was  broken  (as  it  «vns  in  the  case  at  bar  at  the  time 
offiealifi?  and  d4>livery  thereof)  that  It  wasn  dobtto  the  f^ng  BmdMti^  ■ 
by  obligatiou  ^tthiu  the  act. 
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THE  LORD  ANDERSON^S  CASE. 


Trin.  39  Efiz.. 


In  the  Eztteqoer. 


Andkbson 

p. 

SlBTHORPS. 

ft,  \lL-2i  a. 


Tenant  in  tail  of  the  manor  of  D  become?  bound  in  a  recognizance  to 
L  S.,  which  recognizance  attenvards  comes  to  the  Queen  bj  the  afc> 
taioder  of  I.  S.  for  treason  %  tenant  in  tail  dies,  and  the  issue  in 
tail  afieiii  tiio  land  bm^/tdf  t  tbe  Qaeeh  oniiot  bj  foroe  of  Slat.  8S  H. 
g.  80.  t.  7S.  ezteod  the  msnor  of  D.  in  the  hands  of  tihe  alienee. 
And  resolved,  I.  At  common  lawif  tenant  inttHlMcameindebted  to  the 
King  by  jiiH2;ment,  recooriizancp,  obligation,  or  otherwise,  an«<  died.tbe 
King  could  not  extend  the  latul  in  the  seisin  of  ihf.  iKue  in  tail,  for  the 
King  is  bound  by  the  stat.  De  Bonis  Condiltonaiibus.  The  38  H.  8. 
c.  39.  extends  only  to  judgments,  recognizances,  obligations,  or  other 
speciallies  %  therefore  if  tenanl  in  tul  he  In  mqp  elAer  mtamer  indebted 
td  the  King,  and  dies,  the  lud  in  the  seisin  of  the  issae  in  tail  ahnll  not 
be  extended  by  Yirtne  of  tiiat  act.  3.  If  tenant  in  tail  becomes  in- 
debted in  one  of  the  ways  within  the  act,  and  dies,  the  land  can  be  ex- 
tended only  in  the  seisin  of  the  issue  in  tnil.  nnd  not  in  the  seisin  of 
the  alienee  to  whom  it  has  been  bona  fide  lu  il  before  any  process  or 
extent.  4.  The  S3  H.  8.  c.  39.  exletids  only  to  debts  originally  and 
immediately  due  to  the  King  by  judgment,  recognizance,  obligation, 
or  otber  f^ecialty,  and  not  to  debts  which  are  doe  to  sttbjecla*  aad  did 
belong  or  accrue  to  the  King  by  reston  of  atlaipder,  gift,  oatlawiyt 


BvrwsBN  the  Lord  Anderson  Chief  Justice  of  the  Coirrt  of 
Commoo  Pleas,  and  Sibthorpe  of  the  Middle  Temple,  a  qaes- 
tion  was  moved  upon  the  branch  of  the  said  act  of  33  H.  8.  cap. 
39.  That  is  to  say,  "  That  all  manors,  lands,  &c.  which  now 
be,  or  that  hereafter  shall  come,  or  be  in  or  to  the  posses* 
sion  or  setiin  of  any  person  to  whom  the  same  manorsi  landsy 
&c.  hftve  heretofore  or  hereafter  shall  descend,       in  fee- 
"  simple,  or  fee  tail,  &e.  by  or  after  the  decease  of  any  of 
"  his  or  thrir  ancestor  or  ancestors  as  heir,  or  by  gift  of  his 
*•  aticestor,  whose  heir  he  is,  which  said  ancestor  or  ancestor» 
wa$ij  is,  or  shall  be  indebted  to  the  King,  or  to  any  other 
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^  peiMi  i&  hh  use,  by  judgment, 'reci9gBiMce,ob]igaiion,  or 
other  specialty ;  that  then,  in  every  siicbcase,  the  nme  ma- 
nors,  lands,  &c.  shall  be  and  stand  by  authority  of  this  act 

"  from  henceforth  charq-eH  and  charji^ble,  to  and  for  the  pay- 
"  ment  of  the  sanio  (U  ht."    It  tenant  iti  tail  of  the  munor  of 
D.  be  bound  in  a  reco^nizaoce  to  J.  S.  which  recoijuizance  af- 
tnrwanb  comes  to  the  Queen,  by  the  attainder  of  J.  8.  of  high 
tnason,  and  afterwards  tenant  in  tail  die%  and  the  ieene  m 
tail  aliens  the  land  bona  fide,  if  the  Queen  may  extend  the 
manor  of  D.  in  the  hands  of  the  alienee.   And  in  this  case 
four  points  were  resolved  by  the  barons  on  conference  had  with 
Popham,  Chief  Justice,  and  divers  other  Justices.     1.  It  ut.Re*oliitioak 
was  resolved^  that  before  the  said  statute  of  33  H.  8.  if  tenant 
in  tail  of  land  became  indebted  to  the  King  by  judgment, 
recorninance,  oMigation,  or  otberwiie,  and  died;  the  Kin|^  (a)  f.  b. 
ibould  not  (a)  extend  the  land  in  the  seisin  of  the  issue  in  217  c. 
tail  :  for  the  King  is  (b)  bound  by  the  stat.  De  Bonis  Condi-  ^^^^^'qI'tm 
tioruilihus^  as  it  is  adjfids^cd  in  Plowden's  Commentaries  in  the  b.  n  Co.  72  a. 
Lord  Berkley's  case  21*^.  in  the  principal  case;  and  therewith  Poit.32»,41  b, 
agrees,  as  to  the  point  in  question,  the  resolution  of  the  V^^^fi* 
CooH  in  the  Exchequer,  and  of  the  Court  of  Sttrreyore  in  ^ill.^ih. 
the  case  of  Brown,  father  of  Justice  Brown,  as  *  it  is  re*  f  •^l  b.  l 
ported  in  Plowden's  ConwuBntaries  249  b.   So  one  point  well  ^  >  2  m.  1  RoU. 
resolved,  in  which  there  was  variety  of  opinions  in  our  books.  ^^V'  i^S. 
Vide  39  Ass.  p.  18.    47  E.  3.  8  lie-ist.  143,  114.  F.  N.  B.2I7 
a.  £!cb.    Sdly.  Itwas  resolved,  that  if  tenant  in  tail  becomes  2d. Resolutunu 
indsbted  to  the  King  by  the  receipt  oi  the  King's  money,  or 
odierwise,  unless  it  be  by  judgment,  recognimnee,  obligatioa^ 
or  other  specialty,  and  dies,  the  land  in  the  seisin  of  the  issue  O.B«iiL6fi^ 
in  tail  by  force  of  the  said  act  of  33  H.  8.  shall  not  be  ex- 
tended for  such  debt  of  the  Kini^'s,  Ibr  the  stat.  of  33  H.  8. 
extends  only  to  the  said  four  cases  ;  and  all  other  debts  re- 
aiaio  at  common  law.   3.  It  was  resolved,  that  if  tenant  in  3d.  Resolution, 
tifl  becomes  indebted  to  the  King  by  one  of  the  four  ways 
Mtbned  in  the  said  act,  and  dies,  and  before  any  process  or  ^r^?ut. 
eitent  the  issue  in  tail  bona  fidt  aliens  the  land  in  tail,  that  18&. 
now  this  land  shall  not  be  extended  by  force  of  the  said  act  of 
33  H.  8. ;  for  as  it  appears  by  the  word';  of  the  said  branch,  it 
laaites  the  land  in  the  possession  or  seisin  of  the  iieir  in  tail 
only  liable  against  the  issue  in  tail,  and  not  the  alienee.  For 
^  eftct  of  the  purview  as  to  that  purpose  is,  ^  Thai  all 

huds  which  diall  be  in  the  possession  or  seisin  of  any  per* 
"  Mfi,  to  wtiom  the  same  shall  descend  in  fee  tail  as  oeir, 
"  M'h(y?e  ancestor  was  indebted  to  the  Kins;,  &c.  that  then,  in 
**  every  such  case,  the  same  land  shall  be  chnrn;ed  with  the 
•**  king's  debt;"  so  that  by  the  express  purview  of  the  act, 
tfkS  land  ishail  be  only  extended  bo  long  as  it  is  in  the  posses- 
sor sekin  of  the  heir  in  tail ;  for  tiie  act  saith  «  That  in 

every  such  case  the  land  shall  be  charged,*'  and  forasmuch 
ss  the  land  against  the  issue  in  tail  was  not  extendable  before 
Oie  said  act,  the  Kini^  hath  the  benefit  to  extend  it  in  the  pos- 
ttSHon  of  the  heir  iu  tail^  which  be  could  not  before,  but  the 
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King  caDnot  extend  in  the  hands  of  the  alienee,  for  the  ttat. 
^Mi »ol eatond  to  it  c  andtlM  tBalnn«rthe  set  Ind  reaaon 

3 CfOb lib,  to Ihvoar  the  purchaser,  farmery  ftc;  of  the  hair  in  tail,  mor6 
than  the  heir  himself,  for  thej  are  strangers  to  the  debts  of 
the  tenant  in  tail,  and  tbey  come  to  the  land  bom  fide,  and  on 
good  consideration.  There  is  another  clause  next  following 
the  said  branch,  the  effect  of  which  is,  And  that  our  soTereign 
'  lord,  his  heirs  and  suooessors,  shall  not  be  barred,  delayed, 
^  te*  to  demand  and  reeelTe  Iheir  just,  te.  dabli  acainat 
any  of  Ui  anbjects  aa  Mr^  or  heirs,  Sec,  if  any*  each  per* 
*^  son  or  persons  shall  say  or  allege,  that  they  have  no  lands 

*  &c.  but  only  entailed  or  given  to  them  by  any  of  their  an- 
cestors  to  whom  they  be  heirs:*'  so  that  by  this  claupe  also 

the  intent  of  the  makers  of  the  act  appears,  that  the  heir  in  tail 
Ml  be  only  charged  with  the  ILing'sdafat*  Boikadatefto* 
•Emplo  were  extendible,  at      coaNMo  law,  in  wbase  handa 
piowd.440«.   soever  they  aana;  and  therefore  as  to  them  the  statute  waa 
3 Go. U Ik      but  ^clarativvm  anfiqui  juris;  but  as  to  estates  in  tail,  it 
was  introducthum  novi  juris  against  the  issue  in  tail,  and 
HaH.817.      that  in  the  case  at  bar  makes  the  difference  of  the  said  cases 
&  a.  J[  'although  both  be  joined  together  in  one  and  the  same  sen* 
tenca.  And Popbam  Chief  Jnstieaaaid,  that ao it  hatb  boon 
resolved  in  the  Exchequer  before  that  time,  in  the  caae-  of 
Seijeant  Nicfaolls,  father  of  the  Seijeant  tliat  now  is,  that 
the  lands  in  the  hands  of  the  purchaser  of  the  i«!«^ue  in  tail 
should  not  be  extended  by  the  said  act  of  33  H.  8.  for  the  debt 
that  the  father  of  the  is«ue  in  tail  owed  to  the  King  (by  one 
of  the  four  ways  mentioned  in  the  act)  but  was  discharged  by 
4.  RMolattoe.  tbe  opinion  of  the  Conrt  of  Bsebaqaar*  4.  It  was  rtaolved, 
that  forasmneb  as  the  said  debt  in  tlia  case  at  bar  was  origin- 
ally due  to  a  subject,  that  such  debt  is  not  within  (be  said 
act  of  S3  H.  8.  to  charge  the  land  in  the  possession  or  seisin 
of  the  heir  in  (ail:  for  the  said  act,  as  to  charge  lands  en- 
tailed against  the  issue,  extends  only  to  debts  originally  and 
immedifrtely  due  to  the  King  by  judgment,  recognizance,  ob- 
ligation, or  other  specialty  ;  Ibr  the  words  are,  (iadebted  to 
1 1  Aad.  189,  the  King  f  or  sny  other  to  bis  use  by  judgment,  &c.)  which 
'30-  if,  intenoed  to  be  an  \  immediate  debt,  and  nof  to  debts  which 

^Ut.Rep.87,  (jye  to  subject^^,  and  did  belong  or  accrue  to  the  King, 

by  reason  of  attainder,  oiillawry,  forfeiture,  gift  of  the  party, 
or  by  any  other  collateral  vi^ay  or  means,  for  wliich  the  statute 
Of  39  ii.  8.  bath  a  ^nta  a  little  bafcio  tba  aaid  branch, 
Ibr  the  short  and  general  manner,  aad  ibna  ofplaadto|t 
anob  caMa  (for  the  recovery  of  than  in  the  Courts  men- 
tioned In  the  said  act)  on  the  Kings's  port,  sciJ.  "That  the 
♦*  party  such  a  year  and  day  did  give  the  same  debt  to 
the  King,  or  was  attainted,   outlawed,  or  other  offence, 

*  forfeiture,  deed,  act,  or  thing  committed  or  done,  by 
^  leaaon  wheraaf  tba  said  dabls  did  acaina  and  ongbt  to 
^  ramata,  eame,  and  be  to  the  King."  8o  tet  the  soveral 
manners  of  penning  of  these  two  brancbea  Bmnifest  the  in- 
tentioB  tff  the  maheia  of  the  act,  to  prefer  ioflMdiata  dobli 
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due  to  (he  KiDg  by  judgment,  &c.  befbre  debts  of  (he  sub- 
jects, which  accrued  to  the  King  by  asrignment,  attainder^ 
oatlawry^  &c.  and  the  reason  wa*^,  bf»cau>^e  cloht^  due  imme- 
diately to  til"   King,       judgment,  recognizance,  obligation, 
or  other  specialty,  are  in  their  natuie  lii";her,  and  may  be 
better  known,  and  found  upon  search,  tbao  debts  due  to 
aibjects.  Also  when  J.  N.  is  indebt^  to  J.  S.  by  judg- 
inent,  recognizance,  obligation,  or  other  specialty,  andafter« 
wards  J.  S.  is  outlawed,  &c.  by  which  the  debt  comes  to  the 
King  by  the  outlawry,  &c.  in  that  cti«e  it  cannot  properly  be 
said,  that  J.  N.  is  indebted  to  the  King  by  judgnienl,  re- 
cognizance, obligation,  or  other  specialty;  (or  by  them,  he 
was  indebted  to  J.S.  and  J.S.  by  his  outlawry  (which  is 
the  Kiog*s  title)  hath  forfeited  ibem  to  the  King.   So  that 
by  force  of  the  judgment,  &c.  and  outlawry,  the  debt  doth 
belong  to  the  Kmg,,and  the  words  of  the  act  are  (indebted 
to  the  King,  or  any  othor  to  his  use  by  judgment,  t&c.)  so 
that  the  debt  either  ou^ht  to  be  immediately  to  the  Kiiii^ 
himself;  or  if  it  be  tu  any  other  thuik  ttiQ  King,  it  uu^Ut  to 
he  originally  to  the  use  of  the  King ;  *and  that  it  is  not 
•  when  the  debt  is  originally  due  to  a  subject  to  his  own  use, 
and  afterwards  forfeited  to  the  King  by  a  subsequent  act. 
And  so  it  was  resolved,  that  for  such  debt  the  Queen  should 
not  extend  either  against  the  alienee  of  the  heir  in  tail, 
or  against  the  heir  in  tail  hiuiseli  ;  for  such  debts  are  not 
Kithui  liic  buid  act  ui  3o  11.  8.  aii.  tu  charge  the  heir  in 
tsil ;  and  so  remain  at  the  common  law  as  debts  immediately 
dae  to  the  Kin^,  which  are  not  due  by  judgment,  reeo|^- 
niaance,  obligation^  or  other  specialty,  as  bath  been  said 
beforBi 


TOL.  IT. 


It 


Google 


Part  VII. 


[23  a.]  BUTT'S  CASE. 

Tnn.  i%  Biiz. 
In  the  ComfDon  Pleas. 

pign       If  ft  pat  seised  of  BJack-acre  ia  Ak,       alio  possessed  of  White-acre  fov 
V.  years,  by  his  deed  grants  a  rent  out  of  boUi  to  A.  to  hare  and  per- 

Pt.  VIL— S3a         ceiwie  lo  him  for  the  term  of  his  life,  with  clause  of  distress  in  b*ih| 
A.  may  ilislrain  in  White-acre,  for  rent  arrerc;  and  resolved, 
1.  If  lessee  for  ycurs  of  lauds  graots  a  rent  out  oi  the  Kaid  lauds  for  tiic 
lUb  of  tlM  fnstes,  such  grant  ia  goodi  duriag  the  term,  if  the  gmtss 
liMi^lMgt  botlbsgfiiiilMhslibtttttdwIISI. 
If  isMBS  for  years  of  laoi  gnnft  Ihe  bad  ftir  the  Kfe  of  tils  gnnlet, 
the  ^ntee  hath  the  whole  terra  if  he  bo  long  Uvsib 
8.  Grant  on t  of  Innd  in  fre,  and  out  of  land  for  a  term  of  years  of  a 
rent  for  ihe  life  of  the  grantee,  Ihe  rent  iasnet  ualy  out  of  the  iaad 
in  fee. 

8*  In  the  principal  case,  White^acre  duriug  the  term  ia  iiubjeei  to  the 
^isbtn^  fthhough  Um  rent  doss  not  imie  thcraout 
*If  nmii  gnatsniMt  out  of  tlie  manor  of  D.,  nod  Ibrllier  giwts 
that,  if  the  rent  be  behind,  the  grantee  shall  liiitniii  for  the  mbO 
rent  in  the  manor  ef  S.,  it  ia  bat  ft  peoftlly  mlho  SMOor  of  S.,  sna  not 
a  rent  i>?'-tjin^  out  oFit  • 

If  the  nmnor  of  D.,  out  of  which  the  rent  is  granted,  be  reccM^cd  by 

eigne  title,  all  Uie  rent  is  exUnctt  but  if  the  manor  of  S.,  in  which  the 

dbtroH  is  limited,  bo  evkted,  the  whole  rent  remaips. 

•If  tbo  grantee  pordHses  parcel  of  the  manor  of  S.,  the  rant  is  not 

extinct* 

In  the  principal  case  the  avowry  was  adjadgedto  be  insufficient:  I.  Be- 
cause the  avowry  did  not  make  mention  of  any  land,  but  of  the  land 
in  which  the  grantor  had  but  a  lease  for  years.  8.  Because  the  avow- 
ant having  pleaded  the  grant  out  of  the  term  for  years  only,  coq- 
cinded  ttfrlnle  ci^'iit,  be  was  seised  iu  his  deoie&ue  as  of  freehold, 
for  term  of  his  life,  which  is  repugnnnt 


III  a  replevin  between  Fish  and  Bult»  Ihe  case  in  efleet  was, 
one  seised  of  Black-acre  in  fee,  and  also  |H>ssessed  of  White- 

acre  for  yearR,  by  his  deed  granted  a  rent  out  of  both  to  A.,  to 
bave  and  prrcoive  to  him  for  the  term  of  life,  with  chiw^e 
ofdistrefis  in  both:  and  for  rent  behind  A.  doth  distrain  and 
avow  in  White-acre  ;  and  if  the  distress  was  well  taken  or  not, 
was  the  goestion.  And  it  was  agreed  by  the  whole  Court,  that 
the  ilistresB  was  well  taken.  And  in  this  case  these  points  wei« 
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tmahni  s-^l.  Tint  if  knee  ftr  fean  of  a  CftrVO  of  lllfl4  ipVtlts-  \  Resolution. 

I«  another  a  rent  oal  of  the  said  carve  for  the  |i(e  of  Ibc  Cr. 

grantee,  that  it  is  a  good  charge  during  the  term,  if  the  grantee  ^  ^* 

«o  long  live ;  for  the  grant  shall  be  taken  more  strong  against 

the  grantor,  and  shall  not  be  void,  when  by  any  con««trnction  it 

may  be  made  good  (vide  Plow.  Coninient.  in  Wekbdeii'g  v.  rostca23a. 

case),  and  in  sucS  case  the  mnlee  bath  bat  a  chattel.  So  if 

Iba  leMee  for  year*  mats  the  carve  of  land  to  another,  for 

the  tarn  of  his  life,  be  bath  the  whole  term  if  be  live  so  long, 

-^^  well  as  in  the  case  of  a  devise.    2.  It  was  resolved,  that  2RrBolntion. 

when  a  rent     «franted  out  of  land  in  fee,  and  mit  of  a  (erm  Co- L-'t.  l47b. 

for  \etirg,  to  have  and  perceive  to  the  s^rantec  for  the  term  of  iroU.Rc^so. 

his  fife,  that  thic,  as  an  estate  oi  freehold,  according  tu  the  (k.EL%Q7,62fi. 

Eurport  of  the  deed,  cannot  i«ue  out  of  tbe  term  lor  yeara, 
at  out  of  the  land  whieb  the  grantor  batb  in  fee  simple  only, 
because  tbe  freebold  of  the  rent  can  iasne  ont  of  that,  and  not 
out  of  the  chattel.    And  one  <»ntlrc  rent  cannot  be  a  freehold 
out  of  Black-acre,  and  a  chattel  out  of  White-acre.    And  to 
make  two  rents  when  one  only  is  granted  by  one  to  another, 
would  be  in  this  case  injurious,  and  the  bargain  and  mutual 
emenent  *of  tbe  partiee  cannot  cbarge  such  tbing  witb  tent,  £•  23  b.  ] 
wbiehie  aot{ii)  chargeable  by  the  law,  as  out  of  an  hundred, 
or  advowson,  ^0  lib.  Assisarum  pi.  5.  out  of  a  fair,  14  £.  3, 
Scire  facias  122.  the  Karl  of  Kent's  cHRe;  neither  can  a  rent  A  rent  canoot 
be  granted  or  refrerved  of  any  estate  ot  freehold  out  any  other  J^^f^'JJ^ftl^y 
hereditament  which  is  not  manurable,  either  in  possession,  re-  csute  of  free- 
version,' or  by  po«ibility,  but  is  A(7re^la»ieit<ifiii  tncoTTTdftffim/  iM>i<f  outorany 
^stpafOapriwik^mndengmUjwrieom        and  in  an  assise      i  :  '"'!!!^ 
they  cannot  be  put  in  view,  nor  can  any  distress  be  taken  in  mannnkbic. 
them.    But  in  the  case  at  bar^  White-acre  is  fucrcdikunentum  («\C'  i/mta. 
€ef|ior«<m,  and  nmnurable:  but  for  the  smailness  and  incapa-  •Ji'*'^  * 
city  of  the  interest  that  the  pfrantor  both  in  it,  this  rent  of  Paim.  1»5. 
freehold  cannot  issue  thereout,  but  shall  i^^sue  onl^'  out  of  the  Co.  Lit.  44  b* 
land  in  Ibe  simple.  And  in  tbe  case  at  bar,  in  an  assise  ]^^*{^ 
braa|;ht  of  tbts  rent,  tbe  land  in  fee  shall  only  be  put  in  Ttew ;  cr.  Jae.  iii, 
and  if  Ibe  grantee  accept  a  lease,  or  grant  of  White-acre,  it 
will  not  stisnend  hi^  rent     3.  It  nas  resolved,  that  White-  .12* 
acre  should  during  the  term  be  aubject  to  (he  distress  ol  the  Kavmondiyi, 
grantee  for  the  rent  during  the  years,  althoug^h  the  rent  doth  Cr.  K.i.  oyo. 
not  issue  thereout,  as  in  41  (46)  Ed.  3.  14.  when  land  is  T^nu^^V^ 
charged  widi  a  rent  in  fee,  goods  (A)  and  ebatlels  may  be  bound  sr!  As»iK.m 
to  tbe  distress  (a).   And  it  was  said,  foramaaeb  as  White-acre  3  R«»oiutioa. 
is  only  charged  with  distress,  if  the  grantee  takes  a  lease  of  any  J^y^^^*^'* 
part  thereof,  it  is  no  suspension  of  the  distress,  but  that  he 
may  distrain  in  the  residue ;  for  it  is  not  issuing  out  of  the 
land,  but  to  be  taken  on  the  land  :  as  if  I  have  a  warren  in  A  irarrcn  in 
aaotber^s  land,  and  take  a  lease  of  parcel  of  tbe  land,  although  j;,"^''^.'*^ 
tbe  land  be  cbaiged  witb  warren,  yet,.fora8niiicbasitdotb  not  peadcdbv 

taklof  a  lease  of  fareclol  tbe  und. 


(a)  Vide  oote  (a)v  Jewefs  cflie,  vol  S.  p.  §. 

h2 
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(«)ilCo.iab.  issue  cnit  of  Che  land,  it  is  not  any  tiiqieiision. '  Vide(ie)3& 
07.w.  pl.m  H.  6.  56  a.  14  H.  4.  6,  &c.  for  a  man  may  hare  a  warren  in 
Potb.  his  own  lands;  so  ho  may  in  many  cases  distrain  in  his  own 

possession,  as  in  'U  K.  I .  Distresfi64.  and  7  IT.  6.  3.  perrffriam, 
one  tenant  in  common  mav  iHstrain  the  cattle  of  the  other  in 
the  land  which  the^  Ijuve  lu  common  :  and  26  H.  8.5.  he  may 
preMfibe  to  dietrain  in  his  own  land,  bnt  not  to  have  a  rent  out 
If  a  miin  grants  of  his  own  land  («?).  If  a  man  by  deed  ^ants  a  rent  of  forty 
shillings  to  another  out  of  bit  manor  of  D.,  to  hare  and  per* 
D.,  And  further  ceive  (o  him  and  Im  heir'?;  and  f^^rnnts  fnrthrr  ny  the  same 
gnuiUthatif    deed,  thnt  if  the  rent  be  behind,  tlic  <»rai)teo  shall  distrain  in 
Snd*^*^*  i»»»or  of  S.  (be  the  manor  of  S.  in  the  same  county  or  in 

5 ranter  shall  another,  and  be  it  granted  by  one  or  divers  deeds),  the  rent 
istminfordie  is  only  issuing  out  of  the  manor  of  D.,  and  it  is  but  a  (e)  pe- 
tbrniioVof  n&ltyA>^^«n>ay  distrain  in  the  manor  of  S. ;  but  both  the 
s.;Tu8°but  manors  ore  charged,  one  with  the  rent,  the  other  with  the  dis- 
a  penalty  in  the  trcss  for  the  rent,  one  issuinij  out  of  the  land,  the  other  to  be 
[  *ii4  a.  J  tnkon  on  iUv  land.  *And  if  I  arrant  unto  you,  that  you  and 
wtTnnl^  your  heirs  hhaii  (a)  dislraui  lor  a  rent  of  forty^  shillings  within 
iuningovtof  my  manor  of  S.,  thi5,  by  construction  in  law,  shall  amount 
it-  to  a  grant  of  a  rent  out  of  my  manor  of  8. ;  for  if  it  should  not 

2d°VwUTra  *  K""'^  ®f »  '■^»^  ^he  grant  should  be  of  little  force 

Sainu^riiin"  or  effect,  if  the  prnntec  should  have  only  a  hare  di?-t res??,  and 
lor  a  certain  no  rent  in  him  ;  for  then  he  should  iievt'r  huvo  nn  n^-^ise  thereof, 
rvotwUbinihe  ^j,^  ji^^  jj,  ^1,^  reason  tliat  it  is  often  nih  cl  and  renolwd, 
agrautofa  ^hat  it  t>uall  amount  to  a  (o)  grant  ot  a  rent  by  i  onstruction  or 
rent  out  of  Ittw,  ui  Tts  magh  valeat.  53  Ed,  3,  19.  3  Ars.  pi.  7.  14  Ass* 
(./}  Co.ut.  pi.  j4.  1(5  E.  r/.  tit.  Grants  64.  18  Kd.  3.  32.  26  A«»s.  pi.  38. 
2  HOU.426.  -0  Ass.  pi.  12.  46  Ed.  3.  IS,  32,  8  H.  4v  19.  9  H.  6.  9  a. 
.(fjco.Ut.  k2  H.  6.  Jl.  Lit.  48  b.  And  in  such  rn^e  the  grantee  should 
2^RoH  425  have  a  writ  of  annuitv.    But  when  one  jjranls  a  rent  out 

(A)Co.Lit.  of  the  manor  of  D.,  and.turther  {jjrauts,  that  if  the  rent  be 
147  a.  148  a.  behind,  the  grantee  shall  distrain  tor  the  same  rent  in  the 
Lit  Ka'm'  ^^^^  ^/  ''"^  <^  penalty  (c)  in  the  manor  of  S.  Ibr  three 

SH.Tia.  *  causes:  J.  The  Iaw(£f)  need  not  make  construction  that  it 
Dy.  ?2.pi.  141.  shall  amount  to  a  ijr.int  of  a  rent ;  for  here  a  rent  is  expressly 
11' ^'InS'*"*'       anted  (o  be  is^iiinir  out  of  the  nianorofD.,  and  the  parlies 

Moor  592.         V  ii-      .    i       ^^i        i      .•  in  - 

jMow.  Ljf)  fl,  fiavo  e.\prt  s-ly  limited  out  ol  what  land  the  rent  shall  issue, 
(A)  Lit.  »cct.  unii  la  uiial  lu^d  the  distress  shall  be  taken  ;  and  the  law  w|U 
fr/sRflit  42S  ''^^  an  exposition  sgainst  the  exprf^ss  i^ords  and  intent 
vi.iM.  Uff''  the  parlies,  when  it  may  stand  with  the  ruie  of  law,<p) 
I'D  Co.  Ut.  quotiet  in  verbis  nulla  est  antbiguilas^  ibi  nuJfaeieposilio  conli  <i 
MWmt  Max  ^^'^^  expressn  fiaida  est.  2.  (/)  If  in  that  case  it  should 
o^  ™*  '  amount  to  a  ^rant  of  a  rent  out  of  the  manor  of  S.,  l!u  it  ihe 
Co.  Lit.  u;  a.  grantor  would  be  twice  changed;  for  if  the  grantee  brings  a 
l/)Co^Uu  ^^^^^  of  annuity,  that  will  e.vtend  only  to  the  manor  of  D., 
147.  for  on  the  mnt  of  a  distress  in  the  manor  of  6.  no  Writ  of  an- 

t»Co.58b.  nulty  lies,  necause  the  manor  of  S.  is  only  charged,  and  not 
the  person  of  the  grantor,  as  to  that ;  and  therefore  the  brin;;- 
in^  of  the  writ  of  a?inuity  cannot  dischar|?e  the  manor  of  S.  of 
any  rent;  and  f^o  the  law,  by  congtruction  a<;ainst  the  words 
and  intention  of  the  parties,  would  do  nn  injury  to  the  grant, 

(g)Co,Uu  or  to  charge  bim  twice,  3.(g)  If  tn  such  case  the  manor  of 
J47«.  2 
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8.,  in  which  the  clistrejis  is  only  anpolnte(!,  sbouKl  l>e  in  ano- 
ihcr  comity,  then  it  bath  been  ouen  adjudged,  that  the  rent 
should  not  issue  out  of  it,  but.  the  distress  should  be  as  a  means 
and  remedy  to  compel  the  tenant  of  the  land  •o  pay  the  rent. 

And  it  was  said,  that  there  was  no  difference  in  reason,  that 

the  law  in  construction  should  make  the  rent  to  be  issuiiii^out 

of  it,  when  it  lie*'  i?i  the  =:ame  county,  and  not  when  it  lies  in 

several  counties,  for  the  words  in  both  ca?08  are  all  one,  and 

it  is  not  any  reason  to  say,  that  he  s-hail  tail  of  *recovery  by    r«Q4  h  T 

assise.  Vide  $vpfo  in  Bttlwer*8  case,  and  the  books  in  1  Ass*  Autca  a  a.  i>. 

JO.  1  £d.  3. 91.  and  other  books  do  not  say  that  the  rent 
issues  in  such  case  out  of  both,  but  that  the  land  in  which  the 
distress  shall  be  taken  is  charged ;  and  that  is  true,  for  it  is 
charged  with  distress;    and   forasmuch  as  it  was  charged 
with  distress,  their  opinion  was,  that  the  tenants  of  both 
should  be  named  in  the  assise.    See  the  books  in  9  Ed.  3.  13.  Co.  lit  147  a. 
31  Asa.  pi.  87.  17  Ed.  4.  6.  10  Aw.  4. 10  Ed.  3.  18.  9  Ed. 
2  Ass.  b60.  1  Ass.  10.  3  Ass.  7.  32  H.  6.  27.  22  Ass.  66, 
31  Ass.  pi.  27.  29  Ed.  3  Ass.  366.  And  the  opinion  of  Finch-  The  rent  i»  cx- 
den  in  41  Ed.  5.  13.  wasaffirmod  for  good  law,  lhat  if  the  ^^l^''\f^^^^' 
manor  of  D.,  out  of  which  tlu-  rent  is  granted,  be  recovered  D.T,yciI!ne 
by  eigne  title,  that  all    the  rent  in  extinct  (it).    But  if  the  title  j  other- 
manor  of  S.,  io  which  the  diatren  is  limited,  be  evicted,  yet 
(lie  .whole  rent  remains.  So  if  the  grantee  (a)  purchases  par-  g!^  ^  naaor. 
eel  of  the  manor  of  S.,  the  rent  is  not  extinct,  because  the 
rent  issues  only  out  of  the  manor  of  D.  Vidt-  17  Ed.  4.  6.  the 
like  case.   And  it  wasi^aid,  that  if  a  man  (^)  grants  a  rent  out  A  rent  mated 
of  three  acres,  and  further  grants,  that  if  the  rent  be  behind,  JJ"*.^'^^^*^ 
that  he  shall  distrain  for  the  rent  in  one  of  the  acres,  the  rent  be  seek  as  10 
is  entire,  and  cannot  be  a  rent-seckf  out  of  two  acres,  and  a  tiro,»nd« 
tent-charge  out  of  the  third  acre,  and  therefore  it  is  a  rent*  [^"^hc'tbirl  ** 
Kck  for  the  whole;  and  yet  he  shall  distrain  for  it  in|he  third  („)  co.Iii. 
acre.    So  if  a  (c)  rent  be  granted  to  two  and  their  heirs  out  of  147  «. 
one  acre  of  hind,  and  that  it  shall  be  lawful  for  one  of  tliem 
and  his  heirj»  to  distrain  in  the  same  acre  for  it,  it  is  a  retit-  fKdv.  104». 
seek,  for  in  regard  they  stand  jointly  seised  of  one  entire  rent,  Cit.Llt.lS3R. 
k  cannot  be  as  to  one  a  rent*seck,  and  as  to  the  other  a  rent-  f/w  o^^iitf^ 
charge,  and  this  distress  is  as  appurtenant  to  the  rent :   and  {471.  * 
therefore  if  he  who  hath  the  rent  dies,  the  i^urvivor  shall  dis-  U)  Co.  LU. 
train  ;  and  if  both  grant  over  the  rent  to  one,  he  shall  distrain  l^-^^^o  Uk 
for  it  (r).  But  if  a  man  «;rants  a  rent  out  of  iiiack-acre  to  one  147  b° 
and  his  heirs,  and  grants  to  him  lliat  he  may  di^t^ain  for  it  in 
the  same  acre  for  the  lern  of  his  life,  it  is  a  rent-charge  for  hjs 
lilh,  and  a  rent-seek  afterwards  diversh  temporthus.  Other* 
wise  (/)  is  it  if  the  distress  be  limited  for  certain  years  in  the 
Rame  land  ;  there  it  wholly  rcnmins  a  rent-seek,  because  the  Bridg.  109. 
fee  and  freehold  arc  seek  in  siu  h  rase.    But  it  was  adjudged  Avowry  initif- 
in  the  case  at  bar,  that  the  avowry  was  insufficient  for  divers  An 

nvnwry  oii^lit 

to  coQtain  sufficient  matter,  upon  which  the  avowant  may  have  judgmeot  to  bare  a  return.  VuL 
a.  (3),  Pwtter  t.  A«r«jk,  1  Sannd.  347  b. 

(a)  But  the  grantee  shall  have  a  irrit  of  aoauilyj  Co.  LiU.  148  a. 
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ca\fses :  1.  Because  in  (he  avowrr  he  did  not  make  mentioti  o{ 
any  laud,  but  of  the  land  in  which  he  had  but  a  lease  for  yesFR, 
ac  quod  coHcetsii  eatra  krtma  iUmm  hOir  aHm  qyendtm  rMif^ 


4«*  Whereas  m  hia  avowrjr  h«  aaslit  to  Ihm  oarivad  tha  rait 

oat  of  the  land  is  fee  aimple  only,  for  out  of  thai  in 

ment  of  law  the  rent  for  life  was  i<«suinfr  r  and  althotig-h 
the  plointiff"  in  bar  to  the  nvowry  hath  di^;cloPcd  the  f\hole 
truth  of  the  matter  in  special,  which  in  judi^tiient  of  the  iair 
(j^SSa.  J    makes  ibr  the  avowant,  uii^  halii  uiade  hiit  case  *beUer  for 
bin  than  tha  avowant  hath  awda  k  fer  Mnaelf,  yet  that  doth  aal 
flMka  <he  avowry,  whicb  wanti  aBfaataoca,  good;  for  tha 
.  avowry-)  vfaiah  ia  in  the  natura  of  a  count,  oa^t  to  contain  suf« 
ficipnt  matter  upon  which  be  may  have  judgment  to  hare  a 
return.    But  if  the  avowry,  or  any  count  or  reptication,  &c. 
wants  form  or  omits  ci re u instance  ot  time,  place,  &c.  there  the 
(<i)  18 E. 4.16  b.  plea  of  the  other  party  may  mend  such  iiuperfeGtion8(a),  bat 
J?"' V  P^^n^'  u  c^not  supply  tha  dafaet  of  matter  of  nubatance.  ViA  G  Ed.  4. 
8Co  l20b  6H.7.  rO.  18  Ed.  4.  IG  b.  18  E.  3.  31.   Plow.  Caai, 

t)3  linci  infi^  Barkley^s  case  230.  3li  H.  6.  17,  Id,  tomi  19  SS  K.  4.  2.  6  H. 7. 
5"4:'^tL^  13  b.  7  H.  7.  6  b.  &c.  2.  The  avowant  pleaded  the  grant 
jj*j[^^24  b.  ^  (^^  ^^''"^  ^^"^  years  only,  and  concluded,  rirdiie  rujuf 

XeKr.  K»a.  '   be  was  seised  in  dominiea  suo  ttt  de  iibero  tenemenio  pro  ternnna 
vUog  svoBy  which  it  repugaant  to  hava  a  freahold  out  of  a  %mf 
Anica  2^  a.         yeara»  And  lO  judgiMnt  was  given  against  the  arowaal 
iaavficiant  iplaading  (c). 


(c>  Vid.  the  cases  roll{»ctpd  Com.  Dig.  ry,"  nndfhprc  was  no  averinenl  Ihfit  (Irfend- 

Pleader,  C.  85.  and  \id.  Brooke     Brooke^  ant  scaled  the  writing;  the  defendant  praycrf 

1  Sid.  184.  Xrmfum  for  takiag  a  heok  ovir  of  th«  condition^  of  the  »M  writkii^ 

without  any  avrrmrnt  of  property  orpo»>  oblio^lorT.  and  pleaJed  payment  After 

session  of  the  pluiuliill  UefeodMit  in  his  ireiaict.Uie  Court,  oa  error  brought  tor  U}i» 

JuslUiffation  averred,  Uml  he  took  tiie  hook  omisrien,  afflrmed  the  jiid^ent,  beeaoae 

out  of  the  hands  of  the  plaiiilifT.  verdict  for  the  plea  a  Jmi  lied  it  tu  Ix- ;i  bond,  ('o//r/«fy 

plaintifl':  and  on  motion  in  arrest  of  judg-  Greenrilte,   Cro.  Car.  209.    Vid.  n.  1. 

went,  the  Court  held,  thai  the  defendant  h;  Cabeli  t.  Vaughan^  1  Saund.  991 .  n.  ».  GaCkr 

hk  special  plea  bod  n^ade  the  dcclamtion  v.  ^miilknn^  1  Sannd.  117  b.  i'nst  Dr.  BoD" 

good.    So  where  the  dcclacation  in  debt  on  ham's  case,.  8  Rep.  l^O  b.  Turner's  cate, 

ond  oiuittcd  thu  words   writing  obligalo-  tj  Hep.  1^3  b.  Stcpb.  on  Pleading,  14^,  t6^. 
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Cases  of  Qttare  tmpedit*  .[ssb-j 


HALL  V.  BISHOP  OF  BATH  ahd  W£LLS 

AND  THOMAS  MAUNTON. 

* 

Pascb.  31  Khz.  Rot.  141. 

When  by  Ihc  judgment  ia  a  Quarr  imj>erfj7,  the  inheritance,  psiatc,  or  ui-  Pu  VU. — 2S  b. 
tercst  uf  the  patronage  is  to  be  divested*  he  who  presented  (and  bis 
clerk  received)  ought  to  be  named  in  the  writ:  but  whca  the  inh^ 
rilsDM^  ctfaite^  or  intercsl  of  the  pttren  thoU  nol  Im  diveiled  by  the 
jadgnwQtt  then,  if  wiotfaer  disturber  be  named  w  the  writ,  it  ie  net 
to  neme  the  ri|^tfnl  patron.  8.  C  [t  Leon.  68.  S«v.  lOT.] 


John  Hail  brought  a  Quare  impedit  against  the  Bishop  of 
Bith  tnd  Wells,  and  Tbomas  Maunton,  clerk,  defendants,  for 
disturbing  him  to  preaent  to  the  vicarage  of  WollaviD^n  ap- 
pendant to  tiie  manor  of  Wollavingtoiiy  whereof  the  Dean  of 

VVindsor  was  seised  in  his  demesne  as  of  fee  in  right  of  hig 
deanery,  and  presented  Robert  Pitman  his  clerk,  u  lio  was  in- 
stituted and  inducted,  and  conveyed  that  manor  tn  the  Earl  of 
Leicester  by  ieube  for  years,  who  assigned  all  bis  interest  to 
George  SydenhaaiY,  kot.,  who  granted  it  to  Christopher  Roll ; 
and  during  bis  posaeBeion  the  yicarage  became  void  by  the 
death  of  Robert  Pitman  ;  and  the  said  Christopher  Roll  pre* 
sented  one  John  Davi«?  hh  clprk  to  the  said  vicaranfe,  who  was 
admitted,  &c.  And  afterwards  the  ?aid  Cfiristopher  lloU  did 
grant  his  interest  in  the  said  lease  to  the  plaiatitf.  And  after- 
wards the  vicarage  became  void  by  the  deprivation  of  the  said 
John  Davis,  whereby  it  did  belong  to  the  plaintltf  to  preienti 
and  the  defendant  did  disturb  him,  to  bis  damages,  Set,  to 
which  the  Bishop  pleaded,  that  he  claimed  nothing  but  as  Or« 
dinary,  and  donianded  jtiflg;ment,  if  without  special  distnrb- 
aoce,  Sec.  And  Thomas  Maunton  said,  that  be  claimed  nothing 
in  theadvowson  of  the  vicarage,  but  that  he  is  vicar  of  the  said 
cbvrch  of  the  presentation  of  the  said  (jreorge  Sydenham,  who 
yet  alive^  not  nMned  in  the  writ,  and  demanded  judgment 
of  the  writ.  The  plaintltf  to  the  Bishop*8  plea  prayed  judg* 
ment,  forasmuch  as  he  claimed  nothing  in  the  vicarage ;  and  it 
was  jrranted,  but  cesset  executio  nntil,  &;c.  And  as  to  the  plea 
of  Thojnas  Maunton  he  did  demur  in  law.  And  the  goie  quea- 
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tion  of  the  case  is.  if  the  Quare  impedit  lies  ugainst  the  Bishop 
'       and  the  incurobeDt,  without  naming  the  patron.  And  it  was 
r«)  CrJae.  651.  resolved,  that  the  writ  (n)  should  abate,  and  that  the  patron 
Fitz  Pru  f  5&2.  ou£;ht  to  be  named  in  the  writ,  and  that  for  two  reamns : 
^r  *9fi  "*1    !•  Because  the  pnh  f>»i!i2;p  would  in  thi«5  case  be  recovered  aj^ainst 
H.iit  ^^4  ^      •him  wlio  hath  nolliiiiij^  in  the  patronage.  And  it  is  not  rea<?on- 
J  Lev.  16.       A^lc  that  he  who  is  p^itron  should  be  dispossessed  and  ousted 
of  his  patrpqage,  wbep  he  is  a  strapger,  and  nqt  parW  to  the 
writ ;  and  eBif>ecia11y  in  this  case,  when  be  may  be  made  party 
(a)Hob.  ir;2.    to  the  writ.  9,  At  the  eoniiiion(a)  law  the  incumbent  could 
JseIs" 4^a!^         plead  nny  plea  which  concerned  the  right  of  patronage, 
Doct.  pi.  230.   atid  therefore  it  would  be  againat  reason  that  be  should  be 
1  Leon.  45.      only  named  in  the  writ,  who  al  the  common  law  cannot  defend 
Sr^^y**  patronage,  and  he  who  hath  the  patronage,  and  can  plead 

*      id  the  right  of  it,  omitted  in  the  writ :  for  at  the  common  law 
every  one  shall  plead  a  plea  which  is  fit  for  him,  and  perti« 
S^Lu  lsl^b  "^"^  to  his  case;  as  in  assise  against  disseisor and  tenant, 
.303  b!  2  lost  *         ^^'^  tenant  nhall  plead  a  plea  which  coiicrr!i«i  the  tenancy, 
4l4.      '        and  not  ihp  di-sri-^in.   And  the  incumbent  at  the  common  law 
shall  not  plead  to  the  ri^jlit  of  palionaije  in  ^v]lich  lie  liath  no» 
thing,  but  the  patron  shall  pk  ad  to  that.  And  the  mischief  was, 
(«)  47E.3. 11.  (hat  (c),  by  the  faint  pleading  or  confession  of  the  patron  in  a 
Quare  impedit^  the  incumbent  was  without  remedy,  as  the 
book  is  adjud<;cd  in  18  Ed.  3.  23  b,  which  was  before  the 
statute  of  i?5  Ed.  3.   Vide  22  Hen.  6.  28  a.  9  Hen.  0.  30  n.  h. 
(rf)Hoi...3ii>.     ,"1  a.  &c.   But  the  stat.  of  95  Ed.  3.  cap.  7.  enable^  the((/) 
^Sr^/  b     '    P^'^sessor,  &c.  (which  is  as  much  as  to  say,  the  incumbent,  after 

1  Li:on?45.  '^'  wdoction,  as  it  is  held  in  4  Hen.  8.  Dyer  1.)  to  counterplead 
Dyer  1.  pi.  8.  the  title  tal^en  for  the  King,  and  to  have  his  answer,  and  to 
}  Joae»i6U     g|iew  and  defend  his  right  upon  the  matter,  although  he  claim 

nothins;  in  tlie  patronage,  and  by  equity  he  shall  plead  ai^ainst 

all  common  persons,  as  the  books  are  ir»  9  lien.  C.  SO  a.  h.  o  \  a. 

Sec.  9^  Hen.  Ci.  28  a.  13  Hen.  8.  13.  1  ^  Hen.  8.  29.    Vkle  39 

Ed.  3.  30.  27  Ed.  3. 81.  46  Ed.  3.  13, 19.  47  Ed.  3.  1 1  a.  b. 

S  Rich.  2.  Ineambent  4,  Sullen.  5. 9. 7  H.  4;  31.  13  Hen*  4. 7. 

22  Hen.  6. 26. 16  Ed.  4. 11. 2  Hen.  7. 14. 10  Hen.  4.  Slatham. 

And  it  is  to  be  observed,  that  always  when  the  incumbent 
(e)Doct^.23l,  pleads  in  bar.  he  first  saith,  that  he  is  personn  (r)  imprr^niintit 
83S.  tcri(  siw  pra'd\  cSr,  by  which  it  is  inii)lied,  that  he  is  lulmitted, 

2  Jn'si  T-lr*^  instituted,  and  able  to  plead  in  bar,  scil.  against  the  Kmg,  that 
2Roii.34y.  he  is  admitted,  instituted,  and  inducted;  and  against  a  com- 
Co.  Lit.  138  b.  mon  (/)  person,  that  he  is  admitted  and  instituted,  for  then 
MA  n.  b.  ecciesia  plena  et  consulta,  against  a  common  person,  as  it  is 
(/)  6Co.49a.  held  in  9  if  6.  31.22  11.6.27.  21  E.  1.  3t  b.  24  E.  3. 30.  25 
2  In8t.356.  E.  3.  47.  58  E.  3.  9  a.  41  E.  3.  3,  Sec  But  this  difference  m 
crLit**llib  at  b^**  was  taken  and  agreed  ;  that  when  the  inherits 
344  «!'  ance,  estate  or  interest  of  the  patron  in  the  patronage  is  to  be 
Cr.Jae.4fi3.  divested  by  the  judgment  in  the  Quare  impedit  brought  by 
Omtn  Watt,  g,^  t|,^^  presented  (and  his  clerk  received) 
(«^)  Noy  151.  onght  to  benafned  in  the  writ;  but  when  the  inherit ^^nf-*"? 
2  Roll.  Rep.    estate,  or  interesi.of  the  oatron  shall  not  be  devested  by  tae 

asiunr.  167.  3  Lev.  IG,  206.  Hob.  31ft.  Noy  191; 
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judi^ment,  then  if  another  disturber  be  named  in  (be  writ,  it  is 
not  needful  to  name  the  rightful  patron  in  the  writ,  and  with 
this  diflference  agree  our  books.   For  in  (A)  48  E*  3*  7  a,  one  (k)  cr.  J8c.65i, 
1irouf(ht«  Quare  tmpetfti  against  another;  the  defendant  said,  fuz. Brief 558, 
that  he  claimed  nothing  in  the  patronage,  but  said,  that  the  Jl^pgJ^  ^ 
Bishop  did  present  him  by  lapse,  judgment  if,  &c.  and  thore 
Belknap  prayed  a  writ  to  the  Bishop,  because  he  had  dis- 
claimed in  the  patronn|;e ;  and  the  Court  would  not  grant  it, 
because  inasmuch  as  neither  the  patroii,  nor  the  Bishop  (who 
in  the  same  caao  was  *in  the  place  or  the  patron)  were  not  [*'S6b.] 
named  in  the  writ,  it  was  adjuogcd  that  the  writ  should  abate ; 
andifanch  writ  should  be  maintainable,  every  patron  by  covin 
between  a  stranijer  and  the  iucunihont  might  be  ousted  of  his 
advowson,  and  therewith  agree  9  H.  G.  30  a.  b.  31  a.  &c.  3 
H.  4.  '2  b.  and  3  a.  13  H.  8.  13.  But  in  7  H.  4.  25,  37.  there  in 
a  Qua^  imv^  because  the  presentation  was  only  recovered,  and 
not  the  'ad?owson,  nor  the  patron  put  out  of  possessioo,  the 
writ  was  adjudged  good  without  naming  of  the  patron.   If  a 
Quare  impedit  be  brought  a^inst  the  patron  and  the  incum- 
bent, and  the  patron  dies  pending  the  writ,  the  death  of  the 
patron  shall  not  abate  (a)  the  writ,  as  it  is  adjudged  in  9  II.  ().  [„)  2  Leon. 58. 
31.    For  there  are  two  mischiefs,  one  if  the  writ  should  abate,  Sav.  108,  toy. 
the  disturbance  would  be  unpunished;  and  although  the  writ  cricarfd^. 
was  well  brought,  yet  the  plaintiff  would  be  without  remedy,  2  8iderf.94.* 
because  there  wants  a  disturber :  and  of  the  other  part  the  Ooldd>>46» 
other  mischief  is,  that  if  the  writ  .should  not  abate,  but  the 
plaintiflT  proceed  to  judgment  and  execution,  the  very  patron 
would  be  out  of  posaessiou.    And  forasmuch  as  in  the  one 
case,  if  (he  rightful  patron  should  be  out  of  possession  he  hath 
remedy  by  a  writ  of  right  to  recpntinue  the  advowson;  and  in 
the  other  case,  if  the  writ  should  abate,  the  plaintiff  would  be 
without  remedy,  which  would  be  the  greater  mischief,  and  for 
this  cnti^o  the  writ  shall  j^tand,  and  shall  not  abate;  and 
therewith  agree  7  H.  4.  26  b.  13  H.  8.  13.  9  H.  6.  67.  And  a 
Quare  imp.  well  brought  by  divers,  as  coparceners,  or  joint- 
tenants,  &c.  shall  not  abate  by  the  (6)  death  (a)  of  one  of  ^^l^^'^i^^^ 
them ;  nor  a  <^ifare  impedit  brought  by  the  husband  and  wife  2;?.  i>i.  ^1)31. 
shall  not  abate  b^  the  death  of  the  wife,  because  otherwise  the  7.F.  n.  h. 
plaintiff  (if  the  SIX  montlis  be  past)  would  be  w  ithout  remedy,  JliSSr^*'* 

the  books  ore  in  P.  N.  B.  35  b.  38  E.  3."  43,  37.  9  H.  6.  11.  iS'b  Ma'or9. 
7H.4.  19.  14  H.  4.  12.  9  H.  6. 30,  57.  1  H.  5.  13.  17E.  3.  II.  Cr.Ei.324. 
17  E.  3.  304.    But  if  the  King  presents,  and  his  clerk  is  ad-  C*»-I^»W 
Biitted  and  instituted,  &c.  there  the  Qiwre  imped,  may  be 
brouglit  for  necessity  against  the  Bishop  or  incumbent,  for  it 
doth  not  lie  against  the  King.    60  of  the  Pope,  if  he  had 
usurped,  12  H.  8.  12.  4  H.  7.  15,  &c.  Vide  47  E.  3.  (c)  11  a.  b.  ^av. 
The  King  brought  a  Qime  impedU  against  W.  Dawtrec  of  the  l  b  Rti  q"* 

imp«d.  Ul.  Br.  ^u.  imp.  40.  Br.  McurtmAin  6, 


(a)  By  Stat  8  and  9  W.  S.  c.  lV  s.  7.  if  cause  of  actioa  aurvivc,  the  suit  bhall  not 
thrrc  be  two  or  more  plaintiffH  or  dcfcud-   abater  ^ 
aots,  tad  one  or  more  of  tbcm  die,  if  ite 
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church  of  He t field,  nnd  mnA^  his  title,  fornsumch  as  llamoud 
Bishop  of  Uochoster  bad  presented  to  tbe  said  church  by  usnrp* 
atioD  being  void  (the  advowson  of  which  of  right  did  apper- 
tm  to  ibrte  dauglitcfa  and  iiein)^  lua clerk,  who  win  admitted, 
iafltitated,  and  indactadyaad  afterwards  tkeinctimbent  resigned, 
and  the  »uceeMor  presented  another,  who  was  admitted,  imi'i* 
tutedand  inducted,  and  he  died,  by  which  it  belonged  to  the  Kins;' 
to  present,  forasmuch  as  the  Bishop  had  gained  (hatadvowson  to 
hifii  and  his  successors  without  iiceace,  by  which  tbeadrowson 
was  become  io  mortmain.  Tbe  defendant  pleaded,  that  he  is 
Parson  oC  the  preseatwant  of  W«  Wyelesey,  pradeoaaaDr  ef 
the  Bifibep  Ibat  now  TbeoMS  by  name,  so  (bat  tbe  paironagre 
is  in  Thomas who  we  conceive  ought  to  be  named  in  the  writ, 
by  which  we  conceive  that  our  lord  the  Kinr  to  this  writ  in 
which  the  patron  is  not  nRmed,  ought  not  to  oe  answered,  for 
[  *27  a.  ]  *  we  conceive  (hat  a  Quare  impedit  doth  not  lie  against  ihts 
inanmbent  alone,  witbout  naming  tbe  patron,  wbeie  it  in  ex* 
pntaly  sbewed  Ibat  there  is  a  petrois  who  may  plead  in  tmf  ef 
the  plaintiff  or  other  thing  to  oust  the  King  of  the  action, 
which  Jieth  not  in  the  knowled^p  of  the  incambent  to  plead. 
And  it  \v;5s  adjudc^ecl,  that  the  King's  writ  was  good  against 
the  incumbent  alone,  because  he  might  give  by  the  statute 
what  answer  he  would  alone  in  maintenance  of  his  poasestsiou 
of  biaebiifcb;  and  tbe  now  Bishop  wlioiB  niecetsor,  is  eo 
disturber ;  for  tbe  defendant  came  m  by  tbe  predeeassor,  and 
therefore  shall  not  be  charged  with  dama^ei  or  coats.  And  af- 
terwards the  plaintiflT  John  UnW  perceiving,  in  the  principal 
case,  ihc  resolution  of  the  Uourt^  discontinued  bia  suit,  and 
lost  bis  preseotatioD,  Uia  viecm 


[27b.l 


SIR  HUGH  PORTMAN\S  CASE. 


PoBch.  40  Etiz. 


Sir  Hugh     la  Qtutre  impedit  nonsuit  aftrr  appearance  is  peremptory,  and  a  bar,  al- 
though another  quare  impedit  be  brought  uiiliin  %\x  months. 
So  if  the  piutntiff  in  Quar*  fmpcdit  discontinue  his  suit. 
Olbmise  if  witbin  tbe  sis  monlbelbe writ  aftate  for  fabe lattn. 
'  Or  if  tbe  writ  abate  for  miaaoroer  of  Ibe  pbiotiff  or  4eliBndant»  if  tbe 
plaiatilf  emt^Kses  it« 

But  if  Ibe  piaintifr  be  made  a  knight,  the  writ' shall  abate,  aad  at  is 
IWKiaptoiy.  Vhi.  tbe  eair)  .  To  I'ttt  48 U  pi.  4. 


ToRTMAf 
If. 

•AurHBimor 

of 

C4iiiaaseKr« 
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2t  Ir.  fira  HtroH  Pobtmam's  Casb.  K)7 

Iv  a  (a)  Quare  impedH  by  Sir  Hugh  Portman  against  the  (a) Acc.2 Saik. 
Archbishop  of  Cantt  rbury,  and  Mountgomery  clerk,  od  ecclc'  yj^j/SnTFll 
siam  Jtf  Chedsey,  in  the  county  of  Somerfiet,  and  made  his 
title  by  reaaon  or  a  grant  of  the  next  avoidance  unica  vtce, 
differa  points  were  resolved :  1.  If  the  plaintiff  in  a  Quare 
impedit  be  nonrait  (6)  after  appearance,  it  is  peremptory  and  (&)  Br.  Quart 
a  good  bar  in  another  Quare  impedit,  although  it  be  brought  «'«/"■</•  135.  Br, 
within  the  six  month?  :  and  thf^  reason  tliereof  is,  because  E**®^P';  ^j' 
tne  defendant  upon  title  made  (by  w  fnch  he  is  bcconiG  actor)  vMywr  21.  Br, 
siiitli  have  a  writ  to  the  bihhop  to  admit,  &,c.  his  clerk  into  NonitiU62. 
thaiameeburch,        wlydi  ia  a  goo4  bar  in  anetber  Quare  Hob'^  Vr^  Co 
impedit;  and  therewith  agree  19  E.  4.  0  a.  22  H.  6.  44  b.  45  Llt.i39iL 
a.  33H.6.1.55.   20  E.  4.  H.   21  E.  4.2  b.,  &c.  F.N,B,  »«1J.8I,82. 

h    The  same  law  if  the  plaintiff  in  the  Quarr  impedit  dis-  *  ^-^^'^fi. 
continues  (c)  his  suit,  the  dofendant  upon  title  made  shall  have  ^■^^  Hob.  139. 
a  writ  to  the  bishop,  and  by  consequence  it  is  peremptory,  jrBiupJjg'/ 
and  therewith  a^eeth  31  H.  6.  15  a.   But  if  the  ivrit  of 
Quare  impedH  within  the  six  months  abates  for  felse  (</)  Latin  (d)  2B«U.3a7, 
(a)  or  ineufficieney  of  fiirni,  that  is  the  fault  of  the  clerk,  and  3n. 
shall  not  be  peremptory  to  the  plaintiff^  nor  shall  the  defend- 
am  thereupon  have  a  writ  to  the  bishop,  but  the  plaintiff  may 
have  a  new  writ  of  Quare  inipedit ;  and  therewith  agree  3  H. 
C.3a.   31  H.  6.  15  a.  F.  N.  B.  J8  H.     Vide  34  Ass.  pi.  9. 
the  like.    So  if  the  writ  abate  for  misnomer  (e)  of  the  plaintiff  (e)  f.  n.  b.  38 
<rr  defendant,  if  the  plaintiff  confiMsstfa  it,  Ibe  defendant  shall  »• 
not  have  a  writ  to  toe  bishop,  for  it  may  be  the  fault  of  the 
clerk  in  the  writing  of  it.   And  therewith  ocreeth  F.  N.  B. 
38  M.    VideZX  H.6.  15  a-    But  if  the  plaintiff  be  made  a 
kiii^iit  (y)  hanging  the  writ,  tlie  writ  f^hall  abate,  and  the  de-       |  pj^g.^^ 
fcadant  shall  have  a  writ  to  the  bit^hop,  and  by  cuiisequenee  7.  StUe  187. 
(hat  is  neremptory ;  for  (aeweaee  bv  common  experience  in  ^*^\^v!^  ^ 
these  times)  the  same  is  the  plaintiif^s  act,  and  Mie  ia  fiwocd  %  b. 
ecconpeUedloit. 


(i)  By  Stat  4  Geo.  9..  c.  SA,  all  writs  pcocen,  &c.  and  all  ploadiogs,  &c.  shall  be  hi 
Ihe  English  laoguftgc. 
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Fart  VII^SS  a; 


[28a.] 


iBASKERVILE'S  CASE. 


Trin.  27  EL  Rot  m 


Raskerviiji  '^^^^  *®  prcseolbj  lapse  deTolved  on  Ihe  Queen.  The  patron  presented  one 
A.,  who  wa<i  admitted,  instituted,  and  inducted*  aod  diedj  held  the 
Queen  has  lost  Iht  title  lo  prpnent  l^ipv^. 

The  Stat.  Pra:rogativa  iiegu  quod  nullum  tempus  occur ril  Hegi  is  to  be 
intended  when  the  King  bath  an  catate  or  intenst  cerliia  aod  peroMP 
Bent,  and  not  when  hit  intefeit  is  apeciaUj  limitted  when  nad  how  l|e 
Bhatl  take  it.  Semble  &  C.  hot  not  S.  P.  [1  Leon.  180.  S  Leon.  50.]  Tid. 
.  t|ie  entry  Co.  Eat  469.  pi.  7. 


and  Otlien 

B'uthop  of 
UBilfirORD 

mdOfhera. 
l>t.VU<^38a. 


(*) 


■   In  a  Quare  impedH  tn  the  Connnon  Pleas,  the  cai^e  was,  that' 
1  Mar.  title  to  present  by  lapse  was  devalved  to  the  Queen  to 
,  the  church  of  Cuscp  in  the  county  of  Hereford.    Sir  Nicholas 

Arnold  the  |)atron  presented  one  Evans,  who  was  thereto  ad- 
mitted, instituted,  and  inducted,  and  died ;  and  if  the  Queen 
had  lost  her  title  to  pretent  by  lapsto,  or  not,  was  the  question ; 
Rep.  45».  2  Bod  it  was  adjudged  that  the  Queen  bad  (b)  lost  it.  For  the 
Roii.  Rep.  422.  Queen  had  but  unam  el  tmicam  prMentatwHem  hae  vieef  which 
2  Roll. 368.  cannot  be  extended  to  the  second  avoidance  ;  for  ncg^Iigence 
Winch^9fi.  to  present  shall  lose  the  subject  one  ]->rr-entnieiit  only  by  lapse 
Hob.  152,  Ifie.  and  not  divers;  and  if  the  Qutcii  iias  (c)  primam  ct  proximam 
^'^^*r'  /''"^^^w'^'^'^w^''*  g"^*""*®^  ^'^^>  cannot  take  the  second. 
j^.'44,  54,*^  -^"^  Otherwise  great  inconvenience  would  ensue  to  tb6  patron  ; 
216, 291.  Cro.  for  the  Queen  might  forbear  to  present,  nnd  suffer  diYers  to 
Car.  nsn.  present  by  usurpation  one  after  the  other,  and  take  her  turn 
when  =hr  would,  and  the  patron  miirht  be  in  n  manner  thereby 
(  t  itril.  And  the  stat.  of  {d)  Pr<rros^utiTa  Rcps^  fjuod 
ie\  milium  Umpus  occurril  J^cgi^  is  to  be  intended  u  lien  the 
stanf.  Prwr.  King  bath  an  estate  or  (J")  ipterest  certain  and  permanent, 
33  a.  k  Dr.' ft  and  not  when  his  interest  is  specially  limited,  when  and  how 
as"  L*\^  ^'  otherwise  5.  for  there  time  is  the  sub- 

Si  383.  £e  stance  of  his  title,  and  in  such  case  tempus  occurrit  Uegi.  And 
Stat.  7  Awui  BO  wa«  it  at  another  time  adjudged,  Pasch,  28  £1.  Rot,  413.  in 
f  «^'.  ,       the  Common  Pleas,  between  Beverley  (£•)  plaintiff,  and  the 

(rf)  1  And.  149.  ^   °  ■ 

riowd.  243  a.  See  Slanf.  Frvrog.  32, 33.  (e)  6C0. 49  b.  Hob.  347.  Ut.  Rep.  99,  340.  Co.  Lit. 
41  b.  90b.  118  a.  294  b.  Hard. 24,  1  Jonea  79.  3  Iiwt  273,  360.  Godb.  297, 305, 312,  .117. 
Flowd.243  n.  221  a.  1  Roll  p.  IM.  2  Ro.  Rep.  422.  1  Andrrs.  14;>.  Pal.  3:)1 ,  ;}.S7.  Cr.  FJ. 
44.  (/)  Godb. 305.  {js)  Moor  224, 269, 270.  Cro.  £1. 44.  Cro.  Jac.216.  Owen  2.  1  And.  J48, 
149.  Go1dsb.44.  ' 


Owen  .5,  89, 
'JO.  Cold.sb.  86, 

78,  83.pl.  4  disin 

Mo.  260,  900 
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Archbishop  of  Canterbury  and  Gubriel  Cornwal,  deiendants 
for  (he  chucfa  of  Somerby  in  the  couacy  of  Liineoln  (a). 


f  0  "  Hut  the  rtile  of  nullum  tempus  occur-  **  bent,  the  Kin^^'v  prr^cntco  shall  not  be  re- 
ril  Hegi    !>ubjecl  to  various  exceptions   **  ceived  bj  the  ordioarjrt  till  the  King  h«» 


**  both  atcomrooB  law,  and  by  •tatute.F— 1. 

*'  There  arc  many  cases  in  which  the  sub- 
"ject  may  make  title  against  the  King  by 
"prescription,  as  to  treasure  trove,  waifs, 
"  estrajs,  and  &uch  other  things  as  may  be 
seij-ei!  without  luatlt'r  »>f  record.  Ante, ful. 
"  114  a.  and  b. — 2.  lu  soniu  cases  the  King's 
right  necrssariiv  fails  for  want  of  exertion 
io  due  time,  either  brr:iii<e  the  subject  of 


med  his  presentment  by'dne  procen 
"  of  law,  IS  R.  2.  Stat.  I.  c.  1.  Staundf. 
Prayro^.  S«  b.   2  lust  S3H.    Post.  344  b. 
See  also  Cro.  Jam.  353.    4  H.  4.  c.  22, 
*•  GiJs.  Cod.  1st.  cd.  802.    4.  There  are  se- 
"  vcral  statutes  which  wIioIIy  extinguishes 
tile  Kiug'-s  tilL',  iX  nut  exerted  within  a 
limitnl  number  of  years.   By  a  statute  of 
"  the  I4lh  of  Rtlwrir!  Vnc  TnlrtI,  tlic  King 


*'  bis  right  deterniiaes  before  be  claims  it,  **  lost  bis  presentraeut,  where  he  was  euti- 
**or  because  it  is  specially  limited  in  point  **  tied  hj  naTinf^  in  his  bands  the  temporal- 

**  of  time  by  its  creation.  An  instance  of  "  ties  ot  a  bishopric,  or  the  lands  of  a  per- 
*'  this  is,  where  the  land  of  tenant  for  life  is  *  son  within  age,  unless  he  presented  within 
"found  to  be  forfeited,  and  he  dies  before  *'  three  years  after  the  voidauce.  But  thi> 
**  seizure  by  the  King;  for  it  is  then  too      statute  was  soon  repealed.  See  14  F.  s  st. 

late  to  seize  for  the  King:  who  asStaund-  S.  c.  2.  25  E.  3.  st.  S.  c.  2.  2  GicK  Cod. 
"ford  expresn»es  it,  hath  surceased  his  'Msted.  800.  The  chief  statutes  fur  Itintl- 
**time,  tbe  estate  forfeited  being  deterrain-  ing  the  King^s  title  to  a  certain  time  now 
"  cd.  and  the  right  of  entry  being  in  him  "  in  force  are  the  21st  J:iTn.  I.  r.  -du^  the 
"  in  reversion.  Staundf.  Prvrog  32  b.  The  "  9  Geo.  S.c.  16.  By  the  former  the  King 
law  is  the  same  where  the  King  it  entitled  "is  disabled  from  claiming  any  manors, 
"to the  next  presentation ;  in  wnich  case  if  land<<,  or  hereditaments,  except  liberties 
"  another  presents,  and  the  incumbent  dies,  '»  and  franchises  under  a  title  accrued  6U 
Uie  King  cannot  have  the  second  or  any  "  years  before  the  bi^inning  of  the  then 
"  subsequent  presentation.  This  wastheopi-  "  session  of  Parliament,  unless  within  that 
"  nion  of  KrowD,  Justice  a^^ainst  Weston  in  "  time  there  has  been  a  possesion  under 
"  muim  and  Berkeljf,  Plowd.  243,  249.  such  title.  But  the  efflux  of  time  rea- 
**aBd'wasso  adjudged  in  £fatlrerrlllc'#e«Me,  dering  this  provision  coatinnalty  more 
"  7  Co.  28  a.  Lord  Chancellor  Kgerton  finds      ineflectual,  the  Intlrr  <;tatutc  introduces 

'«  one  of  a  permanent  kind  bj  limiting  the 
"  King  to  sixty  y  ears  before  tnecommence- 
*'  ment  of  the  suit,  or  proceedings  for  rMO> 
*'  very  of  the  o<?tnte  claimed.  See  further  a 
"  Commentary  on  the  ^ls>i  Jam.  in  3  Inst. 
188.    See  also  something  lelative  to  tbo 
rule  of  ntdlum  tempua  occurril  Itef^i  in 
•  Hob.  152.  154,  347."     Mr.  Uargravc's 


"  fault  with  tbe  doctrine  of  this  last  case ; 
**  bnt  his  objections  do  not  appear  in  the 
"  least  satisfactory.  See  his  Obst'rvatioiis, 
"  on  Lord  Coke's  Reports,  8.  3.  Sometimes 
"lapse of  time  drives  the  King  to  a  i^uit, 
"  Thus  by  the  sUtute  of  the  1 3th  of  Richard 
"tbe Second,  and  nrcordingto  Lord  Coke 
"  by  the  common  Uw,  if  the  King  presents 
to  a  bcoefice  already  full  withaniDcum-  note  (I).  Co.  Lit  1 19  a. 
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Hil.  43Eliz.  RoL.  1108. 

♦ 

In  the  Common  Pleas. 


Resolved  1.  Arent-churge  granted  to  Me  aad  biia«igM,  ^  tmuMlB  faipm* 
Greoory.  iny  Ik  aiiigiwd  over.  S.  And  iheM^nee  need  not  diinaiidl^ 

VLVILp-Mk       fentetlteday  toowbleliiiiitodislniiu  •.  AnM  who  ImttTonVtick 

payable  yearly  «t  the  feast  of  Easter,  aod  has  once  seisio  of  the  ml* 
and  the  feast  pa^es,  and  no  tender  or  demand  made  of  the  rent,  may 
after  the  day  come  to  the  laad  and  demand  it  aud  although  thr  te* 
nant  he  not  there,  if  none  be  r«ldy  to  pay  the  rent,  he  hiivc  aa  as- 
sise. Otherwise  if  the  teoaal  were  ou  the  land  at  the  last  ttisLant  of  the 
ftest  ready  to  pay  the  rent «  for  in  meh  ease  he  oi^ght  to  demtod  tbe 
veittof  thopcfion  of  the  toMHii  oil  the  bndi  and  if  he  caonot  he  Ibend, 
then  he  thonld  mnko  the  demuid  on  the  lend  at  the  next  fcotoT 


Ih  ft  replevin  between  Mftand  and  Gregoi'yy  the  defendant 

shewed,  that  a  rent-charge  out  of  a  house  and  certain  landa 
was  s^ranted  l)y  deed  tooneaiid  isib  nssiqfns,  forhi*?  life,  pro  cort' 
siiio  nupeJidendOy  payable  yearly  at  four  feasts;  and  for  defauU 
of  payment,  if  it  bedenuinded,  thut  it  should  be  lavvtui  tor  liip 
l^ntee  and  his  assigns  to  distraiDj  the  ctantee  assigned  the 
rent  to  the  avowant^  the  tenant  attorne^  the  assiffBce  on  the 
land  demanded  the  reot  after  the  day,  and  for  default  of  pay 
ment  did  distrain  and  avow,  on  which  the  plafntifF  did  deiMur 
in  law.  In  this  case  it  was  resolved,  1.  That  a  rent  «^ranted 
144?*lS*'65.  *®  ^'^  assigns,  pro  consilio  impetidendoj  may  (a)  beaa- 

pi.  1.  signed  over  by  the  express  words  of  the  grantor,  who  granted 

\b)  12  Co.  71.  it  ttr  him  and  his  assigns ;  for  modui  {h)  H  emmmih  vkKmU 
?nR  a^\'80  a!    ^ivm(A)  2.  That  in  this  ease  the  assig^nee  need  not  deDsnd 

Godb.254.  'lRoU.Rep.flC2.  2  Roll.  Hep.  338.  2Seiid.lfi7.WiBCli.48»96.Bob.40.  Iit.R«^ 

808.    Godb.  254. 


(a)  "  Formerly  it  was  doubted  whether  au  pie  of  the  objection  to  its  beiog  so  bciag 

'*  annaiiy  was  assij^nablc,  though  esiigne  **  the  same  whether  assigns  are  mentiooed 

**^crr  mrntionrd  in  the  grant;  the  argu-  "  or  omitted.     However  Perkins  in 

**  meot  being  that  it  was  a  mere  personal  **  special  case  of  an  annuity  pro  coasiUo 

coatraet,  and  therefore  a  chose  in  action.  imptmSnUh  requh-ee  munittg  of  anigot. 

*•  See  the  casi    in  2  Via.  Abr.  il  'j.and  3  Vin.  "  Perk.  s.  101.    Even  too  he  questions  th<* 

*' Abr.  151.  But  iu  a  case  in  C.  B.  3  €ha.  1.  annuity  being  assignable.    But  this  was 

**  Uiis  objection  which  in  strictness  of  law  **  settled  in  MauntTi  eate."  Mr.  Hargrave** 

*♦  carried  force  with  it  was  overruled,  Ggr-  note  (1).  Co.  Lit.  144  b.  Vid..^it4/»  v.  XWjr, 

*^  rard  V.  B(tvdt'n,}lcl\.  80.    It  seems  too  4  Barn.  &  Aid.  59.  aote(s).  Jf€frit»  tUt, 

"  that  naming  ansigus  is  not  essential  to  the  post,p.  194. 
mnkinf  an  aonoity  assignable*  the  princi* 


<« 
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tbe  rent  at  the  (c)  day,  as  he  ought  in  case  of  (et)  re-entry,  (for  Cf)  ^pp* 
there  the  whole  interest  or  estate  shall  be  defeated)  or  when  r^'i\^."^l'}^^ 
any  sura  (e)  nomtne  pccnce  shall  be  torteited,  m  both  these  cases  202  a.  Noy  22, 
the  demand  ought  to  be  made  precisely  at  the  day  a  convenient       Hob.  207. 
time  before  sun-set,  in  the  one  case  in  respect  of  the  condition,  144 ^"'202  li. 
■nd  in  tbe  other  in  respect  of  the  penalty.  But  in  the  cue  of  («)  mo.  357, 
distress,  he  who  bath  the  rent  may  demand  if  at  what  time  he  j^^-  Hob.  83, 
willy  for  no  loss  or  penalty  will  thereon  ensue,  but  only  a  i^ojj^g 
remedy  to  come  at  his  rent,  which  is  arrcar,  and  which  is  due  Cro.  El. 383. 
to  him  ;  (b)  and  so  was  it  adjudged  in  the  Common  Pleas,  t'oldsb.  129, 
Mich.  40&41Eliz.  between  Stanley  and  Read,  where  the  \uitu4f,iu. 
case  was,  that  a  rent-charge  was  granted,  payable  at  a  certain  1  Browni.  i7y. 
day,  and  if  it  be  behind  and  (/)  demanded,  that  it  should  be  Paim.  206, 490. 
JawAil  for  the  grantee  to  distrain.   The  avowant  shewed,  (^f^d^lzls* 
how  that  he  made  a  demand  at  the  day  ;  the  plaintiff  traTersed  &c.  Cr.  EXJi^l 
that  he  did  not  make  a  demand  ut  the  same  day  (intending  to  ^^l*  t  Leon, 
make  the  day  part  of  the  issue)  upon  which  the  defendant  de- 
murred  in  law,  and  ii  was  adjudged  against  the  plaintiff;  for 
if  the  deMaad  were  at  aoy  tine  aflwr  the  day,  and  before 
the  dietffoet,  it  it  tufieieat  8.  It  wei  resolved,  that  if  a 
BMB  who  hath  a  (e)  rent-seok  (c)  payable  yearly  '''at  the  f  *  29  a.  1 
feast  of  Easter,  and  bath  once  seisin  of  the  rent,  and  the  (g)  Heti.  16. 
feast  of  Easter  passes,  and  no  tender  or  demand  made  of  the  {'job^^ooj^' 
rent,  he  may,  although  it  be  after  the  day  of  payment,  come  to  Ca*r.  508  * 
the  land,  and  there  demand  tbe  rent ;  and  although  the  teuaut  2  rI)!!.  427. 
of  tbe  land  be  net  theff%  yet  on  such  deomnd,  if  aooe  be  readv  ^  ^ 
to  pay  the  rvnt,  it  ie  a  ffeoial  in  laW|  apoo  which  he  who  hath  cro.  Cv.  sob, 
the  rent  shall  have  an  assise,  fiaras  much  as  no  penalty  will  1  RoH- Rep.60. 
eosiie  thereon,  but  only  to  have  remedy  to  recover  bis  rent  and  hJJJJjoj'*  ' 
the  arrearages,  with  costs  and  dama^'es  ;  and  therewith  agree 
Litt.  to.  j1.  and  the  Book  of  Entries,  fo.  79  b.  29  Ass.  p.  59. 
But  in  the  same  case,  if  the  tenant  at  the  last  instant  of  the 
ftant  of  Emter  be  ready  on  the  laad  'to  pay  the  rent,  and  he 
who  hath  the  rent,  nor  any  for  hiai  cook*  to  demand  or  re- 
eeive  it,  there  he  who  hath  the  rent  cannot  come  in  the  ab- 
ssnee  of  him  who  is  tenant  of  tbe  land,  and  demand  it,  and  so  Co.  Lit.  wet. 
make  him  a  disneie^or,  and  render  damages  and  cobU,  without         2 Roll, 
aoy  default  in  him.    Bui  in  such  case,  he  who  halli  the  rent,  2 ilolL m 
because  the  default  was  in  hia,,  ovght  to  make  a  dea»ad  ol  it  ' 
oa  the  laad  of  the  pmaaof  the  tenant;  and  if  he  cannot  find 
him  on  any  part  of  the  land  out  of  which  tbe  rent  is  issuing, 
then  in  such  case  he  ou^ht  to  demar  1  the  rent  at  the  next  feast 
of  Easter,  with  all  the  orrearai;es;  and  although  it  be  in  the  2RoU.428. 
absence  of  tho  tenant,  yet  it  will  amount  to  a  denial  in  law, 
and  thereupon  he  wlio  hath  the  rent  shall  recover  all  tbe  ar-> 
rearsgee,  damageii,  and  costs. 

<•)  By  40eo.  fl.  e.  99.  t.  f .  laadlords  or  eMOiiM,  and  r^ealry  mde.  WU,  Stt^ami 

haaus  eat  tog  a  right  by  law  to  reenter,  for  Wi  I  liafli*«  aola(ia).  Mnffm  v.  .Miqrft  1  Sanad* 

MO-fefment  of  rent,  may,  without  Mf  S87. 

for*VAl  (ieiiiatiil  Of  repair;,  urve  a  decia-  (c)  Bystat  4  Geo. 9.  c.  88.  s.  5.  the  remedy 

ratiuu  ill  L-jcctuicnt  for  the  recovery  of  the  by  distress  is  equally  applicahle  to  every  spt- 

deniiscil  prcnii^ts;  and  shall  recover  jndg-  cies  of  rent,  -whether  rent-service,  renl- 

nicnt  aad  cxecuUoa  in  the  same  manner  as  charge,  rent-seek,  or  cinef  feats, or  wbelluar 

if  the  Mat  ia  anear  had  been  lawfaily  de-  leserwd  hy  deed  or  parol. 
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£  29  b.  ]   Discontinuance  of  Process,  Sec.  by  the  Death  of 

the  Queen. 

TruL  IJaeobii 

f  R  r portco      Thb^  moltttioQ  of  the  J nstiees  after  the  death  of  Q«  Elizabeth, 

Moor  #48.       cnticrrrinir  dtpcoiitin^ifincc  of  procpss.  Sec.    Th(^ro  nre  two 
Cro.  Jac.  14.J       ~  i  u        .     «u  i 

Slo  Fnrnujr-     inaoners  oi  re-summons  and  re-attachmcnts,  the  our  i^eueral, 

tou » ca**;, Cro.  the  other  special.    The  eft'ect  of  Ihe  general  is,  that  the  King 
doth  direct  a  writ  ( exempli  gralid )  to  the  King's  Bench  in  this 
form;  Mandamus  tobis^  quad  ad  sedam  noUram, mnniumqw 
UgeoTum  popuH  nottrij  qui  prosequi  voluerint  extra  et  super 
omnia  sive  aliqua  recorda,  placila,  brevia,  prcccepta,  processus^ 
hillits^  loqudni,  nppclln,  fines,  rt  alia  memoranda  quercunque  in 
curia  nostra  coram  nobis  ea'istcn\rel  in  postcrum  coram  nohh 
prov€ntur\  omniinoda  brevia,  resumnioniC,  rcaiiQchmcni\  tL 
omnium  alior*  prouss*  pro  nobis  el  dicHs  Ugeis  popuii  noslri  iu 
hoc  paHe  habemP^  seeumP  bonus  inietUioues  tt  proposita  sub- 
seripCf  mutaV  mutandis  prout  casus  requirit,  secund*  disere* 
tiones  xestras  adjudicetis.    Special  resnmmons  is  in  such  form ; 
Jlex  zic^  sahft.    Rtsummoneas  per  bonos  summonitores  A.  B. 
quod  flit  roram  nobis  in  crastino^  S^c.  ithic  ttnque-  tunc  fuer^  in 
Jlnglidf  audiC  rtcord'  et  judic'  suum  de  loqutia  qucB  JuU  in  cur* 
dbm'  J7.  nuper  Regis ^  Sfc,  ita  quod  loqueia  iUa  tunc  sii  in  eod^ 
statu  quo  fuit  in  pristind  curid  prted^  nuper  Regis  in  oetabis^, 
uitim*  praterit\  de  quo  die  loqueia  prizd^  a^omuff  fiiil  usque^ 
$:c.  ftinc  proxim*  sequent,  nrrfe  fjiient  diem  loqttcla  prrrtC  re- 
tnatisil  sine  die.  ro  f/uod  }'nt:d'  nuper  Hex  diem  suum  clausit 
exirtiHum,    And  note,  on  (he  i^eneral  resummons  the  oriijinal 
and  the  issue  (if  any  be  Joined)  is  revived,  for  it  is  a  iuii  re- 
cord, -and  ought  to  be  entire  entered :  but  the  proeese  before 
the  issue  joined,  nor  the  iroacher,  nor  the  garniehiuent,  &:c» 
■hall  not  De  revived  without  a  special  writ  recitiDg  all  the 
special  proceeding,  5  H.  7.  40  a.  9  H.  6.  41  a.  13  E.  4.  1  a.  b. 
[•30a«]    1  E.  5.  2a.    ♦And  it  appears  by  (he  Book  of  Entries,  tit.  He- 
attachm.  499.  that  if  issue  be  joined,  and  the  jury  returned, 
•and  day  given  for  trial,  before  which  day  the  King  dies,  yet  by 
special  resummona  all  shall  be.  remedy  for  the  jury  waste- 
turned  of  record,  and  the  record  thereof  was  made.fidl  and 
(a)  Dyer  118.   perfect;  and  thrrewith  ngrees  1  Ma.  («)  118.   Dyer.  Vide 
78.  2\  E.  3.44.  contrary  in  the  casr  of  nid  praver,  for  there  the  jury 

is  not  revived  m  it  is  there  held  :  but  a  Vtyiire  facias  de  novo 
{h)  Co.  Lit.     shall  be  awarded.    And  it  id  to  be  known,  thai  the  (6)  defend- 
3  £^  4  9  10         ^^^^  never  have  a  resnmrnons  or  reattacbraent,  because  he 
•8m      «l4.  bad  not  nor  can  ha?e  snmmona  or  attachment;  and  therefoie 

8mL.».  B.  4.161,  77  s.  17  E.  3.59  K  pi.  57. 
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at  the  common  law,  if  a  verdict  had  passed  for  the  defendant 
and  before  the  day  in  bank  the  Kinsr  died,  in  that  ease  the  plea 

ia  discontinued,  and  the  defendant  might  by  Ceriwrnri  remove 
the  record,  and  although  the  parties  shall  never  plead  any 
plea,  vf't  the  dcfondant  oti^!>t  to  sue  forth  a  Scire  fac^j  and 
t[  l  eapon  have  jiid*jment:  but  without  a  Scire  fac*  he  shall 
not  have  Judgment  because  the  parties  have  no  day  in  Court, 
aad  the  Scire fac'  shall  revive  the  record,  and  ^ive  day  to  the 

Crties,  against  tbe  opinion  of  Litt.  JO  £.  4. 13  b/  althoag^h 
sailh  that  it  was  so  adjudged,  that  the  defendant  in  aucb 
case  should  presently  have  jud^;nient.   But  at  the  common  law 
by  the  demise  of  the  King  the  plea  was  discontinued,  and  the 
process  whicli  was  awarded  and  not  returned  before  the  King's  ^y^*^ 
death,  was  lost:  for  by  the  writ  of  the  predecessor  nothing  iacottiUuiST* 
ean  be  executed  in  the  time  of  the  new  King,  unless  it  be  in 
special  cases;  for  by  the  demise  of  tbe  King  not  only  the  (a)  («)  Moor  i76. 
Justices  of  the  one  Bench,  and  the  other,  and  ihe  Barons  of  p^^^'^j^'iy^ 
the  Exchequer,  but  the  Sheriffs  also,  and  esclieators,  nnd  all  i  And.  44*  45. 
commissioMs  ol  Over  and  'rermiuer,  ijaol  delivery,  aiui  J  uj-fices  Dyer  165.pl.  2, 
of  Peace  are  determined  by  tl>e  death  of  the  pretiece^^oi  who 
made  them  (a).  And  lor  ihe  remedy  thereof  was  the  statute  of  5, 1.  '4  Ed.  4/ 
1  Ed.  6.  (6)  c.  7.  made,  which  provides,  that  by  the  demise  of  44.  *  1  h.  7.3* 
tbe  King  any  action,  suit,  bill,  or  plaint,  «*that  shall  depend     <!;ro  j  .r  14 

between  party  and  party,  in  any  of  the  King's  Courts,  and  cro.  caV.  !!). 
"  other  courts  of  record,  shall  not  anywise  be  di«rontinued,  1  Roll  r  ^  1  ■:>. 
"  or  put  without  day,  but  that  the  process,  pleas,  demurrer^!,  ** 
"ana  continuances  shall  stand  s^ood  and  elVectnul,  and  be  pn»-  Huu.  04. 
'^secuted  and  &ued  forth  in  Kuch  mauner  and. form,  and  iu  liie 
*^  same  estate,  condition,  and  order,  as  if  the  same  King  had 
^  lived.**   So  that  now,  if  any  judicial  writ  or  process  in  any 
fioort  of  record  .were  awarded  in  the  time  of  the  predecessor,  it 
may  now  be  executed  in  the  time  of  the  successor.  1  El.  Dy. 
lt)j.  Accord.    But  yet  that  act  hath  not  provided  remedy  lor 
all  the  raischieis.    For,  1.  If  the  original  be  not  (c)  returned  'J'^', 

'  o  \  ^  1  And.  11,1^. 

Latch,  no.   5  Co.  47  b.  2  Sid,  94.   Cr.  El.  677.   Cro.  Jac.  il. 


(a)  By  Stat.  IS  W.S.r.  2.  it  is  cnaclcil  that 
the  commi'^Vions  of  the  judges  ot  the  su- 
perior courbi  arc  to  tie  made  quamdiu  »e 
ime getterint :  hul  that  it  may  be  lawful  to 
rpnn>\  c  thera  on  the  address  of  both  houses 
ut  (uirhameot.  By  tj\no.  sL  I.  c.  8.  the 
comntiariom  of  the  Judg^es  'mere  continued 
for  six  months  after  the  tlrniisc  of  Vu- 
Crown.  And  now  by  1  Ueo.  3.  c  ^3.  the 
•lodges  are  continued  in  their  offices  during 
their  good  behaviour,  notiritlistaodiDg  any 
demitie  of  the  Crown. 

Bj  itat  1  Ann.  st.  I.e.  8.  no  patent  or 
ffast  of  aaj  office  or  employment,  either 
civil  or  military,  shall  ccr^^e,  {letcrmnie,  or 
be  void,  by  the  Kings  Ucmt^,  bul  every 
vith  ptent  or  grant  uadl  eontlmie  in  force 
for  si.\  monti  ^  after  such  demise,  uidess 
super%p()c<!  by  ibc  uext  immediate  successor, 

VOL.  If, 


By  5.  conuni'sions  of  assize,  oyer  and 
terminer,  general  gaol  delivery,  &c.  «ihaU 
not  be  determined  by  the  death  of  the  King, 
but  shall  continue  in  force  for  six  moDtU 
after  such  death,  unless  supcrsedi  d. 

By  Stat.  1  Ann.  sL  I.  c.  8.  s.  4.  no  vrrif, 
plea,  or  procen,  or  any  other  proceed  in<; 
upon  anv  indictment  or  iufonnation  for 
auy  ofleuce  or  misdemeanour,  or  any  writ* 
process,  or  proceeding  fur  any  debt  or  ac- 
count thut  shall  1)c  due,  or  to  be  made,  to 
her  majesty,  her  heirs  or  sticce>sor<5,  for  or 
concerning  any  lands,  tenemcuU,  ur  t>ther 
revenues  that  shall  belong  to  her  or  them, 
that  shall  be  dependtn;;.  c^r  •^hnll  Ih>  dis- 
continued, or  put  without  liu) ,  by  reason  of 
her,  or  of  any  of  their  deaths,  but  shall  con- 
tiaae  apd  remain  in  full  force. 
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'  before  the  King's  death,  it  h  lost ;  for  the  words  are  depend* 
ing  ih  any  Court :  but  in  an  appeal  of  death,  if  the  writ  be  de« 
livered  to  the  SheriflT  within  the  year,  and  before  the  return 
thc-eof;  or  that  (he  SheriflTh^h  done  any  thing,  the  King  dies, 
and  the  year  expires  before  tne  day  of  (he  return,  in  (hat  case 
the  eomiDOD  law  gives  remedy  to  the  plaintiflT,  sdL  a  Ceriwnri 
to  the  Sheriff,  returnable  in  the  King^a  Bench ;  and  thereupon 
[*  «30  b.]    *(he  plaintiff*  shall  have  a  re-at(achmen(,  althouf^h  it  comes  not 
IOE.4.314.     in  bv  the  return  of  the  Sheriff*,  but  by  Certiorari;  and  the  rea- 
son i'!,  for  the  nccesMitv  of  the  matter,  for  otherwi<?e  tlie  plaintiff 
who  iaw  iully  brought  this  writ  u  ithin  the  year,  without  iUiy 
fault  in  him,  would  lose  bis  appeal,  the  year  being  now  past. 
'And  therefore  fbrasmoch  as  by  the  act  of  law  the  writ  te  dii- 
'  oontianedy  the  law  will  f^ive  a  means  to  revive  it,  to  the  end 
the  party  shall  not  be  without  remedy*  80  if  a  man  brings  a 
FomicffoT?  against  a  pernor  of  the  profr's  iTithin  the  year  after 
the  title  accrued,  if  before  the  return  oflhe  writ,  t*vc.  tho  King 
dies,  tho  writ  shall  be  removed  into  the  Common  Pleas  by 
Cei  tior\  uud  thereupon  he  shall  have  re^^ummons  for  the  mis* 
ehief,  as  it  is  held  in  10  E.  4.  13  b.  and  14  a.  2.  By  the  demise 
ra)Dy.  i65.pL  of  the  Kinfi^  all  offices  of  (a)  Sheriffs  are  determined;  and 
3.  \  And,  44.    therefore  till  new  patents  of  their  offices  nolhiag  can  be  done. 
(A)P6.  72l»t  in  (-^)  London  and  olhrr  plnro«j,  ^The^o  there  are  Sheriffs 

ot^  iiihcnfance  by  charter,  there  they  may  c  xpcute  any  process, 
or  jutlicial  writ  awarded  in  the  time  o(  the  predecessor.    3.  !u 
the  county  court,  and  the  like  courts  which  are  not  courts 
f; Co. lib.  of (e>  record^  it  remains  as  it  was  at  the  common  law:  Ibr  the 
Co.I<it.360.    words  of  the  act  are,  *^  in  any  of  the  King*s  courts,  or  other 
courts  of  record."  Also  the  statute  extends  only  to  actions, 
8ui(s,  &c.  hot  ween  prirfy  nnd  party  ;  and  therefore  it  shall  not 
(if) Cro.C«r.lO.  extend  to  cases  where  the(f/)  King  is  party;  and  therewith 
agrees  Stamf.  98  b.    And  therefore  it  is  necessary  to  know 
if)  Moor  748.   what  the  common  law  is  in  such  cases.    If(e)  an  infqrmatioa 
Cro.  Jmc.  14.    of  intrusion,  or  other  information  be  prelbrred,  either  merely 
SH-t^ni  8**^^'  Kingoriflwi  pro  dom*  Rege  ^uam  pro  seipso,  and  (he 

Hutt.  82^        defendant  pleads  to  issue,  or  a  demurrer  be  joined,  and  aHer- 
CamijW,       wards  the  King  dies,  all  is  abnted  and  lost,  but  only  the  in- 
formation, and  that  shall  stand  :  lorthe  entry  in  the  Exchequer 
is  (shewing  the  continuance  and  death  of  the  King  11.  S.)  per 
^uodloquita  remansH  sine  dicy  d  donC  Edw.  ipsumnuper Regm 
tn  regimiue  hvjut  regni  suceessii,  ae  regimm  ejutdem  regni  super 
se  ossumptHf  super  quo  concordat  quod pr€B^  defend^  aUaehMtir 
de  novo  ad  respond^  dicio  dom*  Regi  nunc,  and  thereupon  an 
attachment  is  awarded,  on  the  return  of  which  the  defendant 
shall  appear  and  plead  de  novo;  for  although  it  is  true,  that 
t7Co.  12  a.     the  King  in  gencrc  doth  not  die  (for  there  is  no  f  interregnum) 
i'^l^  'Kl''''^'    yet  in  hoc  individuo,  Henry  (he  King,  and  Edward  the  Kiag, 
of'the  ^         And  that  appears  by  record,  Hil.  mmo  0Ed.  6.  Rot. 

tinn  isHuex     50.  au  information  of  intrusion  was  preferred  against 
ccjption  to  thi»  Schrymsal,  Esq.  for  intruding  into  the  manor  of  Offeley,  in 
the  county  of  Stallord.    The  like  record  Mich,  anno  6  Ed.  6. 
Rot.  15.  an  information  preferred  by  the  King's  AUoiney, 
for  the  King  only,  against  Michael  Harecourt  on  the  statute 
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of  MsiQleoance,  Hti.  d  Ed.  6.  Rot.  93.   In  the  Excb«qo«r 

in  an  information  on  the  statute  52  II.  8.  for  huyinj^  of 
titles,  iam  pm  domino  Rege  quam  pro  scipso^  and  after  issue 
joined  tlie  King  liied,  the  defendant  appeared  on  *the  at-  £*3ia.3 
tachinent,  and  pleaded  de  novo.  Simile  per  idem  record*  Rot. 
94,   Simile  per  idem  record^  Rei*  54,    Simile  Mie.  \  et  2 
Ph,  ei  Mar,  in  the  Excheq.  Rot.  131.  in  an  inrornialion  of 
iDtrnsion  agaimit  Rich.  A 1  ford,  who  appeared  and  pleaded  a 
i^ppcial  plea  ;  on  which  thorp  was  a  demurrer  in  law,  and  the 
demurrer  entered:  and  atterwards  Queen  Mary  died,  and 
upon  that  u  subpirna  iss^ued  to  appear  de  novo,  returnable  II il. 
1  £1.  which  is  in  ligula  brevium  ibidem/  and  thereupon  the 
defendaat  pleaded  aoother  npecial  plea,  on  which  insue  was 
taken.   And  note,  to  such  effect  as  the  precedents  are  in  the 
Exchequer,  so  they  are  also  in  the  Kin<>;'ri  Bench  as  to  all 
manner  of  informations.    The  hkr  Pnsch.  5  Fd.G.  Rot.  38. 
where  in  a  popular  action  the  Kiuif  died  after  dcm  urrer  on  the 
evidence,  and  before  judgment,  and  the  delendunt  pleaded  (U 
mvo.    Upon  which  records  the  Jaw  appears  to  be,  that  tn  all 
the  eaid  eases  the  Kinr  being  merely  party,  or  when  the  ia- 
Ibrmation  is  tam  pro  £>m*  Rege  fuam  pro  seipso,  when  the 
King;  dicH  before  juJcrnient  all  the  proceeding  on  the  informa- 
tion is  utterly  ahntrd  and  lost,  quia  Rex  Henric*^  Sfc.  fail  pars 
qui  morttfus  est.    But  tlic  irjformalion  or  indictment  which  is 
recorded  for  the  Kin^  shall  stand,  and  the  stud  defendant  shall  £l?^?**'i!?n 
he  driven  to  answer  it  denovo^  and  nothing  shall  stand  but  the  * 
information;  for  that  is  a  record,  and  cannot  abate*  And 
the  law  hath  great  reason  in  it ;  for  on  many  penal  statutes 
the  suit  is  to  be  commenced  within  a  certain  time  ;  and,  there- 
fore, if  the  inibrmation  or  indictment  should  not  continue  in 
force  after  the  Kino's  death,  by  the  King's  death,  which  is  the  Cro.  J«c.  14. 
act  ot  God,  the  ufience  would  i:>e  unpunished.    But  if  the  Docc.pl.3. 
King  brings  an  original  writ,  as  Quere  impedit,  ftc.  there  by  the 
King's  death  the  writ  shall  abate,  because  the  Kin^,  for  whom 
judgment  should  be  given,  is  dead ;  and  after  the  death  of  the 
Kini^,  who  is  party,  no  process  cnn  he  nwarded  on  the  original, 
as  it  may  be  on  an  information  or  iiuliclment.    Vide  Mic.  3  & 
4  El.  206.  vide  4  Ed.  4.  4J.  and  44  Bi .  Offices  25.    If  one  be  D7.2O6.PI.8. 
indicted  in  the  time  of  one  King,  and  pleads  to  issue,  and  af- 
terwards the  King  dies,  he  shall  plead  de  noao,  as  yon  may  see 
in  the  case  of  Edward  Smith,  who  pleaded  to  issue  on  an  hi* 
dictment  of  felony  in  Middlesex  in  3  &  4  Phil,  and  IMar.  in 
the  King's  Bench,  and  after  the  death  of  Queen  iMary  re- 
pleaded in  3  &  4  El.  and  was  acquitted.  So  Clement  Palmer, 
l>euig  arraigned  in  the  King*8  Bench  on  a  nonsuit  in  an  appeal,  cro.  J»c.  U. 
at  the  suit  of  the  Queen,  Trin.  4  &  5  Phil,  and  iMary,  and 
pleaded  to  issue.  Queen  Mary  died,  and  Mich.  1  &  9.  Elis.  he 
repleaded*    Vide  Posek.  1  Ed.  5.    Traverse  of  an  office  in 
Chancery,  and  the  record  sent  into  the  King's  Bench,  and 
afterwards  the  King  died.   And  by  the  said  stat.  of  ]  Kd.  6.  it 
js  enacted,  *'  that  in  all  cases  where  any  person  or  persona 
*^  heretotore  have  been,  or  hereafter  shall  be  found  guilty  of 
5'  any  manner  of  treason,  murder,  ^manslaughter,  rape,  or  [  *  31  b<  ] 
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^  other  felony  wbatsoever,  for  the  which  judgment  of  dea(b 

"  shn!!  or  may  ensue,  and  shall  hp  reprrrd  (o  prison  without 
''judgment,  &c.  that  the  Justices  ot  gaol  delivery  shall  have 
•*  full  power  and  autliority  to  jjive  jiidijment  of  death  a«;aiast 
'^  such  person  so  found  guilty,  and  repried,  &c."  Before  that 
act,  at  the  common  law,  if  a  roan  had  been  indicted  and  con- 
victed by  verdict  or  confession  before  any  commissiooen,  and 
before  judgment  the  Kin^r  died,  in  that  case  no  judgment  could 
have  been  g^iven  ;  for  the  Kinn;",  for  whom  the  fiidi^-ment  should 
be  fjiveii,  was  dead;  and  the  authority  of  tlie  Judjj^es  who 
should  give  judgment  was  determined :  and  this  act  doth  re- 
medy those  special  cases.  But  all  the  King's  suits  by  original 
bill,  infonnationy  or  indictment,  for  any  other  offence,  do  remain 
as  at  the  common  law. 


[38o.  ]  The  Case  of  a  Fine  levied  by  the  King  Tenant 

*  iu  Tail,  Sec. 

Midi.  2  Jacobi. 

FartVII^^tt  a.  The  King  bting  teii«at  in  tail  by  a  gift  nude  to  some  of  bit  ancestors  being 
subjects,  mm$  bj  fine  levied  oa  a  grant  ami  render  bar  the  estate  tail  t 
but  aAcr  tbe  nader  made  it  seema  necessary  to  have  letters  patent  io 
^rant  lo  the  coonaw  bj  express  words,  that  be  may  enter  into  the 

land. 

VV litre  the  King  claims  ia  respect  uf  ht«>  iiatuml  capacity  as  heir  of  tiie 
body  or  a  subject  per  farmam  dom\  he  sliall  be  bound  by  an  act  of 
parliamept.  ,^ 

Bet  where  be  elatma  in  bis  royal  end  politic. ci^ijty.  a,gaaflialaft 
ahall.not  bind  fuoh  unlem  he  be  exprsaaly  named,  except  ia  special 


Till'  King  was  informed,  that  divers  mnnorB  and  lands  were 
entailed  to  Gilbert  de  Clare,  Karl  of  Gloucester,  and  llu^  Kin^ 
who  now  i8»  is  heir  of  tbe  bodyof  Ifae  aasd  GiHieit  inheritable 
to  the  mid.  land ;  some  of  .which  manors  the  King  and  olheca 
his  pro§;enitor8,  for  good  cooaideratioD,  had  graattfd  to  divois 
F<ibioct8  ;  all  which  grants  (as  wns  pretended)  were  hi  rc^pvct 
(jf  the  said  ancient  ehtalo-tail  ulttM-ly  void.  The  King  that 
now  liff  oi  grace;  und  g;ood  wiii  io  his  sohjects,  and  for  their 
quiet  and  repose,  required  Popkuni  Chief  JuAtiee,  and  (Joke 
Att«^oey«(ienenil,  to  cooaider  aavh  by  4aw  hormi^^slablidi 
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the  estate  of  the.  said  |>u ten tees^  and  otliers  clamiing  under 
them,  against  the  said  Mtat«-tail.  Wberiiupon  they  severally, 
ta  the  Tacation  timey  did  consider  on  that  point ;  and  afler- 
^ards,  on  conference  they  ag^reed  unanimously^  that  the  King; 
beincf  tenant  in  tail,  by  a  g'ltt  made  to  some  of  his  ancf^tors 
being  subjects  (as  the  quention  is  moved)  might  by  fine  ]f'\  lod 
on  a  grant  and  render  bar  the  estnte-tail,  and  that  tor  divers 
reasons,    1.  Forasmuch  as  the  Kiii";  is  bound  (a)  by  the  stat.  W^^V  J"*** 
De  Dom$  amdHimtoiibtts,  as  it  is  adjudged  in  lH>rd  Barklcy's  4g^),co!\i  h. 
ca«e,  Plow.  Com.  §10    By  which  act  the  King  is  restrained  11  Co.  72  a.  i 
from  alienation ;  for  it  is  enacted  by  the  said  act,  quod Jinis  o^'J?^' 
ipso  jure  sit  nuUus ;  reason  requires  that  the  Kln^j  shall  take  344^'b^8  b. 
benefit  of  the  acts  of  i  (b)  H.  7.  and  32  (c)  H.  8.  which  ena-  251  b.2&3a. 
bles  tenant  in  tail  to  bar  his  issues  :  for  it  is  agreed  in  all  our      ^  H.7.  cap. 
hooks  that  the  King  shall  take  benefit  of  any  act,  although  he  ^^j  32  u  s 
be  not  named,  19  (d)  H.  7.  21  a.  35  (e)  H.  6.  60.  the  Xiord 
Barkley^s  case,  Plow.  Com.  240.    And  it  would  be  hard  that  J    ^^o-  ^ 
thp  Kinp:,  being  issue  in  tail  of  a  gift  made  to  a  subject,  should  ^,^0/150*''^  '*^* 
he  in  worse  condition  than  if  he  had  not  been  Ktni;.    9.  There  (rfj  11  Co.68b. 
is  a  o:reat  diflTerenrc  when  the  KingclainiH  in  respect  of  bis  L.t'on.  150. 
iiaturai  capacity,  as  heir  of  the  body,  perjormam  doni,  as  heir  («j  i  i^R^i* 
of  the  bodf  of  a  subject ;  for  there  he  shall  be  bound  hj  an  is7. 
set  of  parliament  (and  that  was  the  principal  reason  or  the 
judgment  in  the  Lord  Barkle^*8  case,  where  the  gift  *wb8  to'    [e^S  h*  ] 
Kin*  ffrnrv  7.  nnd  to  thr  heirs  of  his  body),  nnd  ^vlion  the 
Kmg  claims  a  thing  in  respect  of  his  royid  and  politic  capacity, 
there  a  rreneral  act  shall  not  bind  him,  unlc?!  he  be  expressly 
named,  unless  it  be  in  special  cases  (J')    J.  in  the  case  at  bar,  (/)  1  Black, 
the  bar  irbich  the  statute  De  Doids  conditionaUhus  doth  work,  i^i^ 
isagainat  the  issues  in  tail ;  for  the  tenant  in  tail  himself,  with-  ^^lo.  b|ic.  Ab. 
OQt  any  help  of  the  act,  might  bar  himself  (and  so  might  the  Prcr.  E.  4. 
Kini^  nlso  by  special  grant).    Then  the  issues  in  tail  at  the  3T.R.ft22» 
time  ot  tiie  fine  levied  by  the  King  are  hut  subjects,  \\  \\o  are 
bound  by  the  said  acts,  and  the  estate-tail  barred  bv  the  fine 
sod  proclamations.    And  note,  that  tiie  act  of  o2  H.  8.  doth 
recite  that  (for  avoiding  all  strifes  and  controversies)  which 
general  word  *  alC  includes  also  the  case  of  the  King.   And  it 
was  observed  that  the  statute  De  Donis^  Src.  which  binds  the 
King,  saith,  quod  domfnt/s  Rex  (g)  perpendens  quod  nice  f^n^  (^)FJoir^8l». 
riinn  est  in  cnsibus  pradiclis  poncre  remediunij  stdtff'fy  quod 
wiutUas  domilorisy  &,-€,    And  the  stat.  of  ||  4  (I.  7.  which  gives  |i4U.7.c24. 
power  to  dock  the  estate  tail,  saith,    The  King  conitidereth- 
that  fines  ought  to  be  of  matest  strength  to  avoid  strifes  and 
debates,  and  to«be  a  final  end  and  conclusion  :  it  is  enacted^ 
that  after  the  fine  engrossed  and  prochiimed,  &c.  the  same 
**  fine,  Sec,  shall  conclude  privies,  &c."    Within  which  words 
the  King's  issues  are  included.    Also       stut.  of  J2  (/O  11.  8.  (*)  loco.SOa. 
enacts,     That  all  fines  levied  of  any  lands  entailed  to  the 
^  persoo  to  levying  the  same  fine^  or  to  any  of  his  ancestors^ 
sc.*'   And  Gilbert  de  Clare  was  in  propriety  of  speech  tlie 
Riog's  ancestor,  and  so  within  the  express  letter  of  the  act. 
Bui  it  Kcemrd  to  them,  that  after  the  render  made,  it  was  ne- 
cessary to  have  letters  patent  to  grant  to  the  con  usee  by  express 
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worfic,  fliat  ho  may  enter  into  tlie  land  ;  for  otherwise  the  fine 
being  executory  on  a  graJit  and  render,  it  ni;n  he  doubted  if 
the  conusee,  without  aiw  such  grant  can  enter  on  the  King, 
jlnd  afterwards,  Mieh.  5  Jacobin  after  the  death  of  Popham, 
thIsopinioDjOn  consideration  and  conference  bad  with  Fleming 
and  Coke,  Chief  J ustices,  and  Taafield,  Chief  Baron,  was 
affirmed  for  good  law  for  the  reasons  and  caiiscs  before  ijiven. 
And  divers  nnes  have  been  levied  the  King  according  to 
that  resolution. 

.  Tid.  note  (R.  %*)  Alloa  Woods,  Vol*  1  p*  101. 


[  ss  ..  ]  NEVIL'S  C ASE 

Mich.  2  Jacobi. 

PartVU,r-d|3«.  Ralph  NevU  ma,  by  letters  patrnt  nnctrr  the  great  seal,  created  Karl  of 
Westmoreland,  to  him  arid  the  heirs  male  of  hi*  Ixuly.  Hild  by  all 
the  Judges  that  this  was  aa  estate  tail  vithin  the  statute  Be  Doni*,  for 
it  conccras  land*  * 

After  tlie  death  of  the  satd  Bal|di,  Charles  Nevil  Karl  of  Westmora- 
laad,  lineal  heir  male  of  the  body  of  the  nid  Ralph,  wss  atlMoted  of 
high  treason  bj  outlawry  and  by  act  of  parliament — held  that  the  di^ 
nity  was  forfeited  by  force  of  a  condition  in  law  lacii^  annexed  to  the 
estate  of  the  dignity.  Also  it  was  furthrr  rr«olvcd,  that  if  it  had  not 
hrvn  forfeited  by  the  commoii  law,  that  bjf  slat.  S6  Hcu.  8.  c.  13*  the 
iOid  Charles  liad  forfeited  tiic  diguily. 


In  this  term  this  case,  by  the  command  of  the  Kin^,  was  pro- 
pounded to  all  the  Judges.  Anno  SI  R.  2.  Ralph  Nevil,  Lord 
of  Raby^  was  by  letters  patent  under  tlie  great  seal  created 
Blarl  of  Westmorland,  to  him,  and  the  heirs  males  of  his  body; 
which  Ralph,  by  Margaret  Stafford  his  first  wife,  had  issue 
Ralph  Ear!  of  Westmorland,  to  whom  Charles  late  Earl  of 
Westmorland  was  lineal  heir  male  of  the  body  of  the  said 


(*)  f  See  Show.  Cases  in    Parliament,  that  case  arc  cited  aright,  &c.  .iIm)  1 

1.  That  a  ili^nity  is  not  subject  to  aeon-  Jon.  I'iS,  207,  ad  idem,  and  4  InHt.  cap.  of 

dition  at  niniroon  law,  nor  entailable  by  Ireland.    That  honours  caooot  be  extia* 

the  Stat.  De  Donit,  nor  barrnble  by  the  stat.  guished  but  by  act  of  P.^rlianicnt.  Q.  SUBp 

of  Fines,  ootwilhstandiog  wtiat  u  said  m  ner  — HoU  to  Jormcr  etUiion, 
Ncfii'scaae,  at  Wi,  9.  That  few  casssla 
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Ralph  the  6r8t  donee ;  and  the  said  Ralpli  the  first  donee,  by 
Joan,  daughter  of  John  of  Gaunt,  Duke  of  liancaMery  had 

T9<iMe  George  Lord  I^ntiiiipr  (for  all  his  elder  hrolhcrs  were 
dead  wiihout  fssue  male),  from  whom  is  liucally  descended 
Edward  Nevil,  who  now  is  the  nearest  issue  male  to  the  said 
donee ;  and  afterwards  Charles  Earl  of  Westmorland  was  at- 
tainted by  outlawry  and  by  parliament  of  hifh  treaaon,  and 
died  without  issue  male ;  and  now  the  said  Edward  Nevil 
claimed  to  be  Earl  of  Westmorland.   And  in  this  case  three  ^  . 
questions  were  moved  to  nil  the  Judges  of  Erij^land.    1.  If  ' 
tne  said  limitation  oftlie  said  dignity  to  the  said  Ralph  and  the 
heirs  males  of  his  body  be  within  the  statute  De  Doms  condilio- 
ntUibuSy  or  a  fee-simple  conditional  at  the  common  law.  2. 
Admittin;^  that  it  wat  an  estate-tail  wiftia  the  laid  statute,  if 
by  the  attainder  of  treaaon  the  estate^laii  was  forfeited  by  a 
condition  in  law  iaciU  annexed  to  the  state  of  the  dig^nity.  3.  If 
the  estate  of  the  dignity  wa«  forfeited  by  the  act  of  1^6  H.  8. 
cap.  13.    Or  that  the  said  Edward  Nevil  as  heir  male  of  the 
body  of  the  first  donee  ought  to  be  Earl  of  Westmorland. 
And  these  points  were  argued  and  debated  at  Serjeants*  Inn,  in 
fleet-ttreet,  by  the  Kii^*a  Attorney,  and  by  toe  counMl  of 
the  said  Edward  Nevil.   And  as  to  the  first  it  was  objected, 
that  the  said  dignity  was  not  within  the  statute  De  DoniSy  Src, 
for  divefs  causes.    I.  Because  it  wa^^  a  j^reat  dignity  derived 
from  the  King,  as  the  fountain  of  ail  *dignity,  and  therefore  it  [  'SS  b,  J 
is  not  within  the  said  act,  which  speaks  only  de  tenement]  quas 
muHoHem  dantur  sub  conditioner  viz,  cum  aliquis  terr*  $umn  dajt 
oHem  mrOi  SfC.  so  this  dignity  cannot  be  Included  within  Ibis  ^  ' 

word  tenements  or  land.  2.  The  statute  salth,  in  omnibus 
prfT.dict^  casibus  post  prolem  suscitaV  hujusni'  feojfati  habueninf  ^ 
potestat'  alic?iandi,  S,-c.  But  this  dignity  was  adherent  to  the 
blood  of  the  donee,  and  could  not  be  aliened  or  granted,  nei- 
ther after  or  before  issue:  and  therefore  such  cases  uf  dignities  Cas^ciaPari.i. 
were  out  of  tbe  mischief,  the  words  and  intent  of  the  makers 
of  the  act  De  Doms^  And  the  opinion  in  Manxeirs  case  in 
Plow.  Com.  the  grant  of  a  thing  which  doth  not  concern  lands 

or  fenementfl,  nor  (n)  exercis^eable  in  lands  and  tepement«,  as  )?(  P^V  u  iq!!* 
an  {n)  annuity  whicn  is  personal,  is  not  withm  the  statute  Ue  20  a.  1  Roll. 
Donis,  S;c.    And  it  wn^  said  this  dignity  was  personal,  and  an-  837. 
ncxed  to  the  blood  uf  the  donee,  and  by  consequence  could  not 
be  entailed  witbin  tha  said  act.  But  it  was  resolved  by  all  the  i.  a  name  of 
Judges  of  England  tbata  name  of  dignity  might  be  eoUiled  (a)  ^jf^;;!}^";'^',^ 
within  the  said  act :  for  in  the  case  at  bar  it  doth  concern  land,  the  mtmtsn  De 
for  ho  was  made  by  the         letters  patent  Earl  of  Westmor-  Donis. 
land,  who  by  the  common  law  is  a  great  conservator  of  the  ^^o^^^'^i 
peace;  and  sherifi^  are  called  vic€com\  because  in  ancient  Go.Lil.»iu 
timtt  they  were  as  dt'puties  to  earls,  thougii  now  it  is  changed. 
And  therefore  such  office  of  dignity  of  any  place  doth  concern 
land ;  and  therafore  may  be  entailed  within  the  said  statute,  as 


(A)Tid.  Moore  v.  Lord  B^meMlk^  7  TaaaL  ei4.  &  C.  IB.  Moore,  MA. 
«rrof,s  Barn,  et  Aid.  60. 
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2d'i^foV7"  '^^      ^^'^      P^o'^-  Manxel's  case.    The  office  of 

manor  may  be  Steward,  (a)  receiver,  nr  bailiff  of  such  a  manor  may  hp  en- 
intailcd.         (ailed  within  the  said  slatute,  because  it  is  exerciseable  within 
(e)  iRo1l838.  lands,  5  E.  4.    The  office  of  (6)  marshal  of  England  was 
a)Co.Lit.20ft.  entailed,  1  H.  7.  S8  b.  An  estate* tail,  may  be  of  a  forestership, 
5  E.  4.  3  ft.      (^c)  18  E.  3.  27.  (h)     The  office  of  serjeancv  or  custody  of 
(r)u,.Lit.      the(rf)  church  of  NichoP  was  entailed,  32  H.  6.  28.  The 
ff/j  Roll.  P38.    earldom  of  Shrewsbury  was  entailed  to  J.  Talbot,  Knt.,  and 
Co.  Lit  20 a.    t|j(.  heiry  males  of  his  body.    And  I  have  seen  a  parliament 
writ  in  ann,  27,  H.  6.  by  which  Bromstet  was  summoned  to 
(«}  Co.Ut.80a.  parliament  by  the  name  hotd  (e)  Vesey,  with  limitation  in  the 
writ  to  him  and  the  heirs  males  of  his  body.  And  it  is  to  be 
known,  that  as  in  ancient  time  the  senators  of  Rome  were 
elected  a  censu  of  their  revenues,  so  here  in  ancient  times  in 
conferring;  of  nobility  respect  wrr  had  to  their  revenues,  by 
which  their  dignity  and  nobility  might  be  supported  and  roain- 
ifj l^6u*^'  tained.    And  therefore  a  knight  ou^ht  to  have  (/)  20/.  land 
¥^ti.\i.82?c.  pcramui  a  baron  thirteen  anights'  fees  and  a  quarter; 

earl  twenty  knights*  fees  (for  there  was  not  any  duke  in  Eng- 
land from  the  time  of  the  conquest  until  11  E.3.  and  the  Duke 
of  Cornwall  was  the  first  duke  after  the  conquest  in  England.) 
And  that  appears  by  the  statute  of  Magna  CJiaria,  c.  2  :  for 
always  the  fourth  part  of  such  re\enuo  which  is  requisite  by 
2Roll^5i5  i'lfi        ^^^^  dignity  shall  be  paid  lo  the  King  ior  {g)  a  re- 

Co.  Lit.    b  '  lief;  as  the  relief  of  a  knight  is  5/.  which  is  the  fourth  part  of 
83  b.  2  itiAt. .'t,  20/.  which  is  a  knight's  revenue;  and  the  relief  of  a  baron  is 
b,7.  17  E.  3.   100  marks,  which  is  the  fourth  part  of  bis  revenue,  vis.  400 
r*  34  a,  1   "larks,  and  includes  thirteen  *knli:;hts'  feos  and  a  quarter:  and 
Co.Lit.69a.         relief  of  an  eari  is  100/.  which  is  ihe  fuurth  part  of  400^. 

which  is  the  revenue  oi'an  earl.  And  it  appears  by  the  records 
(A)9Co.lSftb.  of  the  Exchequer,  that  the  relief  oi  a  duke  shall  amount  to  {h) 
SGOL  and  by  consequence  his  revenue  ought  to  be  800/.  per 
ann, ;  and  that  is  the  reason,  in  our  books,  that  every  one  of 
saieS?^'*''  nobility  is  presumed  in  law  to  have  (i)  sufficient  freehold 
Hob. 61.  Moor  auHincfHr  nomrn  el  onus.  Vide  3  II.  6.  48.  II  11.4.  l.'j. 
76/.  14  H.  G.  2.    See  the  Countess  of  Rutland's  case  in  the  Sixth 

Part  of  my  Reports.    Vide  Cauid.  f.  107.    Ntc  dum  hcercdir 
taria  fuit  liwc  dignitas  (sc,  ConUlis)  verum  cum  Gulielni*  Nor* 
iifmttt$^  jam  victor,  summam  remm  in  hoff  regno  adfainisir0rei^ 
Comiles  creati  sunt  feudtdet^  luerediittrU  ti  patrimoniales,  ut  in 
antiquis  carUs  videre  est,  de  tertio  dcnario  comUai\  i,  qui  de 
E^new  cTtailon  pfacrfh'  proven*  in  eod*  cnmifntu.    And  every  baron  and  other 
^hTawo^ilwio       i*"'*ility  is  always  created  of  some  placo(c);  and  now  to 
.what  value  the  said  old  rents  in  the  time  oi  ii.  3,  and  L.  i.  at 


A  digoilj  may  not  only  be  entailed  at  Aubrey  de  Vcrc,  and  Lord  Witloughl»J  oC  . 

ite  first  creation,  but  alto  m  dignity,  which  Bre^;,  claiming  as  heir  <;otieral.  CoU.  1-7S. 

was  origiuallv  descendible  to  heire  general,  3  Cruise  Dig.  169.  Srdcdit. 
maT  be  entaiW  by  portiaraent  on  tlie  heirs      (rV  There  are  manv  tilh'*;  of  difjnily 

male  of  the  person  seised  thereof.    See  Ibc  *•  without  any  place,  Hal.  AL'.S.  In  the  Kin^ 

case  of  the  claim  to  the  Earldom  of  Oxford  "  and  A'fio%»,  1  Ld.  Raym.  IS.  Lord  C.X 

in  Ki-eO,  bolnrpcn  Hobcrl  de  Verc,  rlaiming  "  Holt  says  Uiat  naming  a  place  i>i  not  es^sen- 

undcr  au  ciilaii  ot  the  dignity  made  bv  au  "  ttai  to  the  creslioa,of  a  ciignitjv»nii  tjujm- 

scl  of  parliaiQf  1^  i«  la.A,  8.  as  heir  nude  ef  "  ttons  the  obtMobi  ef  Eivenas ao  iprtanco^. 
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IIms  day  do  amount  to,  everj  one  knows.  And- so  it  was 

clearly  resolved,  that  tlie  dignity  in  the  case  in  question  was 
within  the  statute  De  Donis  condilionar ;  and  with  this  resolu- 
tion ni^rre  divers  precedctit-.  and  the  experience  and  practice 
always  used  :  for  the  earldom  of  Northumber]nnd  was  entailed 
by  Qtieen  Mary  to  T.  Percy,  and  the  heirs  males  oT  his  body : 
and  for  default  of  sucb  issue  that  H.  his  brothei  should  be  earl  to 
Urn  and  the  heirs  males  of  his  body :  aiid  in  that  case  by  the  at* 
tainder  ofT.  of  treason,  II.  was  after  his  death  Earlof  North- 
iimberland  by  force  of  his  remainder;  and  his  issue  enjoy  it  at 
thi?  day.  So  A.  Dudley  was  by  Queen  El.  created  Earl  of  War- 
wick to  him  and  the  heirs  males  of  his  body ;  and,  for  defanUof 
such  issue,  that  R.  his  brother  should  be  earl  to  him  undtiielieirs 
iDsleaV»f  his  body :  and  R.  was  created  Earl  of  L.  in  tail,  with 
inch  limitation  to  his  brother  A.;  and  many  other  precedents  aro 
to  the  same  effect.  As  to  the  second  point  it  was  resolved,  that  2.  By  the  at- 
although  this  dignity  be  within  the  Hidiute  De  Donis  condi-  tainder  of  tre*.. 
tionar  yet,  by  the  attaiiulor  of  (a)  treason,  if  tl>e  stafnto  "f 
%  II.  8.  had  not  bcr  n  mn  li',  tin-  dignity  had  \>een  forlVKed  by  feited,  if  the" 
force  of  a  condition  in  law  taciic  annexed  tu  the  estate  of  the  **-  H.e.had 
/lignity :  for  those  who  are  earls  ha?e  an  office  of  great  trust'  Talti^uii''' 
aad  confidence,  and  are  created  to  two  purposes;  (6)  1.  M  i/onesrs. 
consulend*  Regi  temp"  pacts.   2.  Ad  defendend'  Regent  etpoir*  Lene^s.  Codb. 
temp' belli :  and  therefore  antiquity  hath  given  them  two  en-  A^t^J^'* 
firjns  to  resemble  these  two  duties:   for,  1.  Their  bead  is  Quo  ivmfrmtft 
adorned  witli  a  cap  of  liononr  and  coronet,  aiitl  iheir  body  ^-l- 
with  a  robe  in  resemblance  of  counsel,    ^i.  They  are  girt  with  12Cto*95, 
a  sword  in  resemblance  that  they  should  be  fhithfiil  and  loyal 
to  defend  their  prince  and  country.  And  of  both  these  Braeton 
speaks,  lib.  1 .  c.  8.  (c)  Comites,  ris,  sive  a  comitaV  she  a  societaC  (e)  9CSh49  a. 
fiomen  sifmpser\  qui  etinm  did  possunt  consules  a  consiilcndo ; 
Jlegescfiini  (/ilrKsihi  associant^ad consulendnm  et  rcge/id^ populum 
Dci,  ordinnnics  cos  in  inas^no  Iionore  ci  potextalr,  ft  nomine^ 
*quando  accinguiU  gladiis^  i.  ritigis  gladior\   Dy  which  appear   r  ♦  34  j|  "1 
tbene  two  ends,  counsel  and  defence.  Then  when  such  person,  **  * 
against  the^uty  and  end  of  his  dignity,  takes  not  only  counsel 
Mt  arms  also  against  the  King  to  destroy  him,  and  thereof  is 

"  But  it  h&H  been  held,  that  if  Ibc  King  "  beck's  case  his  counsel  distin^ui^cd  be- 

**  {^tsa  dimity  to  one  and  the  hexn  male  **  tweeo  «i»cieut  honours,  as  bein^  feodary 

"of his  body,  without  naming  am  place,  "andoAcisiy,  and  having  relation  to  a 

the  grantee  shall  h  ive  a  fee  coiulilional,  *♦  place,  from  modcr:)  (liL^DUiis,  as  beinr 

"  and  not  an  estate  tail,  as  he  wonbl  have  if  *'  merely  titular  and  pcr>f>iial,  notwilhstm^- 

"aplace  had  been  mentioned.    Srr  lv>  Co.  ing  the  formality  of  naming  a  place  in 

"  81.  Inhere  Ihi!*  was  adjii(?j^('(l  in  the  case  of  "the  creation;  and  from  thence  infer, 

"  a  btronet.  However,  though  dignities  and  "  that  the  latter  are  not  within  the  statute 

'*  titles  of  hononr  havin;^  relation  to  some  De  Dmth.^   Mr  Htrf^ve^s  note  (3)  Co. 

*•  place  arc  intailahle  1)V  the  Croun      tcnc-  I/ill.  ^0  a.    Vid.  the  ar<;iimL'iit  of  Lord  C. 

ments  within  tlic  statute  De  IJonin,  yet  H.  I'arkiT.  in  Lord  Ferrer's  case,  9  Eden. 

**  neither  the  donee  nor  his  issue  can  bar  the  Cases  temp.  Nortbington,  p.  S8S.  where  he 

"entail,  hy  Hoe,  recovery,  or  any  other  says — ♦*  1  beg  leave  to  reneat  Lord "Nolting-' 

**  mean«,  as  may  be  dune  in  the  case  of  other  **  ham's  opinion,  thnt  nil  f^ntailcd  honours 

"entadable  things.    See  Lord  PurbeckN  "  are  within  the  protccliuu  of  the  statute 

"caw,Show.Parl.Cai.  Land  Collins*  Claims  De  Dmdn  nnd,  cotaaeqaenOy,  i#hether 

"  of  Bar.  903,  in  which  it  was  adjudged  that  **  thcv  nrr  fmni  a  plirr  nr  mil,  1nr\  are  ai|t ' 

**  Ihc  surrender  of  a  dignilj  tu  the  Crown  forfeited  by  au  atlaiudcr  ul  iciouy." 

^  bj  fine  was  void.— Note,  that  ia  Lord  Pur-  . 
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attainted  by  due  course  of  law,  by  that  he  hath  forfeited  his 
dignity  by  a  condition  taciti  annexed  to  the  eatate  of  tbe  dig- 
(•)  8  Ron.  issw  nity  $  in  the  same  manner  as  if  tenant  in  tail  of  an  (a)  ofliee  of 
trust  miioie  it,  or  UM  it  not,  these  are  forfeitures  of  soeli 

offices  for  ever  by  force  of  a  condition  in  law  tacild  annexed  to 
their  estates,  as  it  is  held  in  11  E.  4.  I.  20  E.  4.  5,  6.  39  H.  6. 
32.  2g  Ass.  34.  8  H.  4.  18.  g  H.  7.  11.   14  H.  7.  1.  Plow. 
S.  If  IIm        Com.  310»  Nefirs  case.  As  to  the  third  point  it  was  resolved 
Sili  foJfJuSxi  ^  Jwtices,  if  that  it  had  not  been  forfeited  by  the 

VytlMconMii  common  law,  that  by  the  statute  of  tf6  H*  8*  c.  13.  thenid 
Iaw,  yet  it  Charles  bad  forfeited  the  dignity.  For  the  words  of  the  act 
h^nV^    are,  «  shall  lose  and  forfeit  to  the  King's  hi-hnrsq,  hh  heirs 


by  KH.   'i    ---    — '    o  n  "7   " 

26  H.  i.  "  a'jd  successors,  all  such  lands,  tenements-,  rind  hereditainenls 

8RQUJUp.341.     which  any  such  offender  shall  have  of  any  estate  of  inherit- 
LMM4<.Godb.  ^ance  in  use  or  possession,  by  any  right,  title,  or  means:" 
m4JBit.»6.       ||,{g  aifirnity  was  an  hereditament,  dnd  therein  the  nid 
Charles  had  an  estate  of  inheritance  (n).  And  where  the  stat 
saith  (in  use  or  possession)  that  was  to  express  that  all  manner 
of  inheritances  should  be  forfeited  for  treason,  and  in  their 
judgments  all  inheritances  were  cither  in  use  or  in  possession 
(for  that  act  doth  not  extend  to  rights  or  titles) :  and  it  was 
€i«.J«e.M9«  necessary  to  add  this  word  Use;  for  by  the  common  law  an 
use,  whieh  was  but  a  trust  and  confidence,  was  not  tbrfinled 
by  attainder  of  treason.   And  when  an  use  was  eararessed, 
then  the  addition  of  possession  was  necessary ;  for  otherwise 
Ao»niuii^of   nothing  but  uses  would  he  ghen  to  the  King.  And  therefore  it 
!"!!tn^^*  resolved  that  an  annuity  of  inheritance  shall  he  torfeited  by 

/eitcd  by  force  force  of  this  BCt  by  attainder  of  treason,  for  liiat  is  an  heredita- 
of  this  act  by  ^ent ;  and  that  was  the  first  general  act  by  which  an  estate*tail 
tr^n!^  ^  ibrfeited  to  the  King  Ihr  treason.  At  the  common  law  be- 
Effcctofamnt  ^^^^  Statute  De  Dotiis  condUionalibus,  if  lands  had  bean 
to  one  and  the  given  to  ouo  and  the  heirs  males  of  his  body,  in  thatcaieas 
hcinmale  of  well  the  donor  as  the  donee  had  a  possibility,  the  donor  of  a 
iwtnuon  reverter,  it  the  donee  died  without  issue  male,  and  the  donee  to 
ttfffore  the  stau  have  power  to  alien  if  he  iiad  issue  male.  For  if  tbe  donee  had 
j)e  Donii,  finoe  a  soUi  now  to  some  intent  the  condition  was  perforn^ed; 
Co.  Lit.  19  «.  ppgf  nrikm  suteUatemj  he  had  potestalam  oUemmdi;  and  the 
reason  theieof  was^  because  he  ha?inf  a  feoHrimple,  and  haviaf 


(o)  Id  the  case  of  a  dignity  descendible  to  di^oily  created  by  writ,  and  descendible  to 

bail*  general,  tbeattain^  for  treason  of  any  heirs  general,  is  also  forfeited  by  attainder 

ancestor  of  a  persoo  clainiing  such  dignity,  for  felony  of  Ihc  person  posst-sscd  dT  it.  Bui 

Ihrouffb  whom  the  claimant  must  derive  lus  aa  entailed  digaity  is  not  forfeited  bj  at* 

title,  tliottgb  the  perioa  atlaiitled  was  never  tainder  of  felony,  except  during  the  fin  «f 

iiohsi'ssfil  of  the  dignity,  will  bar  such  claim;  the  person  attainted;  for  the  statute  86 

for  the  blood  of  the  person  attainted  being  Hen.  8.  c.  13.  by  which  e'>tarrs  tail  ire  made 

corrupted,  no  title  can  come  through  him.  forfeitable  fur  higli  b  ta^uu,  do<^  nut  exteod 

Case  of  tbe  Barony  of  Lumley,  Coll.  378.  toallaind^  for  fdony,  3  Cruise  181.  Vid. 

S  Cniisr  Dig.  182,  "^rd  edit    But  in  the  case  the  argument  of  Lord'C.  B.  Parker,  in  Earl 

of  entailed  diguilie;*  nu  corruption  of  blood  Ferrer's  case»  8  Eden.  Cases  ienp.  Ztortbio^ 

takes  placet  a  dignity  in  tail,  therefore,  may  ton,  p.  882.  ante  aotc  (c)  p.  191 . 
be  claimed  by  a  son  surviving  a  falbcr  at-       Corruption  of  Mood  is  confined  to  the 

tainted  iur  treason,  who  never  was  possessed  crimes  of  high  and  petit  trca<>on,  and  roar* 

ofthe  dignity.  Case  of  John  Murray,  claiming  der;  and  of  abetting,  procuring,  or  coua* 

duchy  of  Athol,  Lords'  Jouro.  Vol.  V.  p.  wlUtlc  Uie  wn^  54  6.  S.  e«  MA; 
4«6,  469.  S  Cruise  Dig.  168.  Srd  edit.  A 
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issue,  bis  isjaue  could  not  avoid  the  alienation,  because  he  claimed 
fee-simple,  u  hereof  his  father  mieht  bar  him.  And  although  the 
donee  and  hh  issue  also  after  suen  alienation  died  without  iseae, 
yet  the  donor,  who  had  but  a  posaibility  or  eonditioo  in  law, 
and  no  reversion  or  estate  in  him,  could  not  recover  the  land 
asain^t  the  nlienee ;  for  by  the  bavins:  of  !B<;tie  the  rondition 
was  pel  formed  as  to  this  intent,  scil.  to  make  an  alienation. 
But  in  the  same  case  at  the  common  law,  if  the  douce  had 
*U6ue  a  son  and  died,  yet  the  son  had  not  an  absolute  fee-    [  *35.  ] 
simple  in  him,  but  only  the  same  power  which  his  ihtber  bad,  co.  lit.  iu  a, 
tc  tp  alien ;  and  if  sucn  iesue  died  without  issoty  and  without 
any  alienation  made,  the  land  ^haH  rrvert  to  the  dooorp  as  tCi>.3Sb. 
Brian  held,  12  E.  4.  3.  and  18  E.  3.  4(3.  by  Huse.    For  a  col- 
lateral  heir  who  i<}  not  of  the  body  of  the  donee  is  not  within  iBolLdll. 
the  form  of  the  gift,  the  limitation  being  to  the  heirs  males  of 
the  body  of  the  donee,  which  limitation  of  heirs  males  of  the 
body  doth  exdnde  au  coUateral  heirs  to  inherit:  but  the 
poMf  ofthelaw  was,  to  give  power  after  issue  to  alien  for 
two  caeses  ;  one  that  the  estate  of  a  purchaser  should  not  be 
avoided  by  a  remote  possibility,  sc.  if  the  donee  and  his  issue 
also  should  die  without  issue.    2.  If  he  havinj;  a  tee-simple 
should  not  have  power  after  issue  to  alien,  it  would  be  in  m 
manner  a  perpetuity,  and  a  restraint  of  alienation  for  ever, 
whiph  the  common  law  for  many  causes  will  not  sufler.  And 
in  4  Il>  3.  Formed/m  64.  it  is  adjudged,  that  where  lands  were 
given  in  frank-mnrrin:;?,  and  the  donce=^  had  issue  and  died, 
and  afterwards  the  issue  died  without  insne  ;  that  his  collate- 
ral heir  should  not  inherit  ;  for  the  donor  recovered  llic  land 
In  a  Formedott  in  tlie  lieverier;  and  in  the  said  case  if  the 
donee  bad  issue  two  sons,  and  died,  and  the  elder  son  bad 
issue  a  daughter,  and  died  without  issue  male,  the  younger 
son  shonld  inherit  a  fee«simple,  per  forman  doni  at  the  com- 
mon law:  f?o  if  lands  were  ^tven  to  one,  and  to  his  heirs  fe- 
males of  his  body,  and  lie  had  issue  a  son  and  a  daughter,  and 
dted,  the  daughter  should  inherit  an  estate  in  fee-simple  jjer 
formum  doni.    And  m.ark  well  the  statute  De  JJonis^  ^x,  doth 
not  create  an  eelate-tail,  but  of  such  estate  aa  was  fee*simple 
cofldttiona])  and  descendible  in  such  ibrm  at  the  common  law, 
as  now  by  the  statute  the  land  shall  descend ;  and  the  only 
mischief  wa*?,  that  the  donee  after  issue  had  power  to  alien  in 
disinherison  of  his  issues,  and  bar  of  the  reversion;  but  it 
dnth  appear  by  the  said  act,  that  although  the  donee  had  issue, 
)et  he  had  not  an  absolute  fee,  so  that  the  collateral  heir  of 
the  issue  should  inherit ;  for  the  words  of  the  act  are,  Et  pr€e» 
leM  cum  dtjicienle  exitu  de  hujusm^  feoffatis^  tenement^  sle 
Saimn  ad  donator*  vel  ad  ejus  hcered*  reverti  debttit  per  form* 
irt  carta     dono  hffjn'ttH''  r.rpressam,  licet  exiluSy  si  guts  fnerity 
obiissct,  per  fnctuni  tamen  et  Jfoffamentum,  SfC.  ejcclusijuerunt 
hucusquc  de  reversioner  S^'c.  ;  by  which  it  appears,  that  if  the  12  E.  4.3  b. 
heir  in  tail  dies  without  issue,  and  without  any  alienation  p^^*^  2S0^^ 
made,  that  the  landrimll  revert,  and  by  conuequenee  shall  not  perbver. 
deteend  to  the  collateral  heir,  30  E.  1.  Formed.  65.    If  the  Co.  Lit.  if  a. 
donee  in  tail  had  alieued  before  the  statntei  and  afterwards  piJ^'^*  1,, 
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liftd  fasaey  and  then  the  istue  died  without  iisae,  the  land 
shouM  revert :  for  he  had  not  power  to  alien  at  the  time  of  the 

alienation,  but  such  aHenation  should  bar  the  is<;ue,  as  it  is 
stilUioldin  adjudged  in  19  E.  2.  Formed.  6\.  because  he  claimed  fee- 
case  of  a  grant  simple.  N.  B,  These  rulen  yet  hold  place  in  case  of  a  grant  of 
of  annuity,  &c  an  annuity  to  one  and  the  heirs  males  o(  Im  body,  and  all 
^"a  ikt^u^j.  o^ci*  inheritances  whieh  are  not  within  the  otatute  De  DonU 
fioir.3»3.    '  eoniiihnalihttiE), 
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(e)  *'  Se<'  the  case  of  the  Earl  of  Stafford 
and  iiuckiejf^  2  Vcs.  170.  ia  which  Lord 
Chief  Justice  Hardwicke  held«  tint  ma  an- 
nuity in  fee,  granted  by  the  crown  out  of 
the  4i  per  coot  duties,  pajabk  for  ex- 
ports aod  imports  at  Barbadocs,  was 
merely  a  persorul  inheritance,  and  not  en- 
tailable within  the  statute  Ve  JJonit.  Ac- 
cordinj;  to  a  maaDScript  aote  of  the  same 
case»  Lord  Bardwicke,  m  giving  hb  opi- 
nion, said,  that  an  annuity  out  of  the  rc< 
venue  of  the  Post-office  or  Excise  !>avuur$ 
BO  mofe  of  the  icdtj  than  moBey.**  Mr. 


Hargrave's  iiofc  (4).  Co.  LiU,  90  a. 

By  letters  patent,  ^4  Car.  2.  the  King 
granted  to  the  use  of  A.,  bis  heirs  and  es- 
sii^iiN  for  ever,  an  annuity  of  lOOOf.  to  be 
Mild  out  of  his  revenue  of  4^  per  cent  at 
Barbadoes  aad  the  Leeward  Islaads.  Held 
that  this  annuity  v  a>  ju  r^cmal  properly,  and 
duly  p&s«ed  under  a  will  attested  by  two 
witnesses,  by  a  residuarv  clause  bequeatfaio|^- 
all  the  rest,  residue  and  remainder  of  a  tes- 
tatrix's pcrsonnl  estate,  of  what  nature  or 
kiud  soever,  tu  iuir  executors,  AtUnn  v. 
Dalf^  4  Bsra.  sad  Aid.  59. 


JP£NAL  Statutes. 


Hil.  2JacobL 


ParC^VII<^6.  Qaecn  Elizabeth  made  a  grant  under  the  ;;reat  of  the  penally  and  be- 
nefit of  a  penal  statute,  with  power  to  dispense  wilh  the  said  statute* 
and  to  make  a  warrant  to  the  Lord  Cbaocellor,  or  Keeper  of  the  great 
seal,  to  make  as  mmy  diapensatioBSi  and  to  whom,  he  pleased.  Vpon 
letters  directed  to  the  Judges,  thqr  resolved  that  the  seid  grant 
atterly  against  law. 


Dav.  69  b. 
Hard.  448. 
I  Siderf.  6. 
ainat.  18G,18; 
I  Show.  398. 
1  Salk.  134. 
3  Xfod.  144. 
6  Mod.  86. 


This  terin  upon  letters  directed  to  the  Jndges  to  have  their 
resolution  concerninfi;  the  validity  of  a  grant  made  by  Queen 

Elizabeth,  under  the  g^reat  seal,  of  tbo  penalty  and  benefit  of 
a  penal  statute  (a),  with  power  to  dis.pease  with  the  said 
statute^  and  to  make  a  vvuri*ant  to  the  Liord  Chancellor^  or 


(a)  The  King  cannot  grant  to  any  person  non  obttante  of  or  to  any  st.itulc,  or  any 

any  penalty  or  forfeiture,  &c.  due  by  any  part  thereof,  shall  be  allowed  ;  but  the  saiT» 

stmtule  before  judgment  thereupon  had.  '21  shall  be  held  void  and  of  no  eflect,  unieaa  a 

Jac.  I.  c.  S.  And  by  the  bill  of  rip;ht.s,  I  w.  dispeosatioB  be  allowed  of  in  such statule. 
and  Jf  •  seas.  8.  c.  9.  ao  dbpcuMtiou  by 
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keeper  of  the  ^eat  seal,  to  make  as  many  dupeneations,  and 

to  whom  he  pleased  ;  and  on  great  consideration  and  delibe- 
ration by  all  the  Judges  of  England,  it  was  resolved,  that  the 
said  grant  was  utterly  against  law.  And  in  tliis  ca^^e  these 
points  were  resolved,  that  when  u  Btulute  in  made  by  Parlia- 
■lent  for  the  good  of  the  comiDonweaUh,  the  King  cannot  give 
the  penaltjr,  benefit, and  dispensation  of  such  act  to  any  sub* 
jeet ;  or  give  power  to  any  subject  to  dispense  with  it,  and  to 
make  a  warrant  to  the  srreat  seal  for  licences  in  suoh  r;ise  to  be 
mnde  :  for  when  a  statute  is  made  pm  bono  publico^  and  the 
King  (as  (he  head  of  the  cuininonweaith,  and  the  fountain  of 
justice  and  mercy,)  is  by  the  whole  realm  trusted  with  it;  this 
confidence  and  trust  is  so  inseparably  joined  and  annexed  to 
the  royal  person  of  the  King  in  so  high  a  point  of  sovereignty, 
that  he  cannot  transfer  it  to  the  disposition  or  power  of  any 

private  person,  or"to  niiv  privnfe  u^e  •  for  it  was  committed  to 
the  Kiiii^  by  all  his  si!l)]rcts  (or  the  ijood  ot  the  common  wealth. 
And  if  he  may  grant  the  penalty  of  one  act,  he  may  g;rant  the 
peualty  oi  two,  and  so  in  infinitum.    And  Buch  grant  of  any 
penal  law  was  never  seen  in  our  books,  nor  before  this  age 
WIS  any  such  grant  ever  made ;  but  it  is  true,  that  the  King 
oiay  (upon  some  cause  moving  him  in  respect  of  time,  place, 
or  person,  &c.)  ntake  a  non  obstante  *to  dispense  with  any  par-    [  •  57  a.  J 
tit  ular  j)ereon,  that  he  shall  not  incur  the  penalty  of  the  sta-  3  last.  1&4. 
tute,  and  therewitli  as^ree  our  books.    But  the  Kini^^  cannot 
commit  the  sword  of  his  justice,  or  the  oil  of  his  mercy,  con- 
cerning any  penal  statute  to  any  subject,  as  is  aforesaid.  It 
WM  also  resolved,  that  the  penalty  of  an  act  of  Parliament  Cro.  Argt  109* 
cannot  be  levied  by  any  grant  of  the  King,  but  only  according 
to  the  purpose  and  purview  of  the  act;  for  thp  act  which 
gives  the  penalty  ought  to  be  followed  only  in  the  prosecution 
and  levying  thereof ;  and  great  inconvenieuceti  would  thereon 
follow,  if  penal  laws  should  be  transferred  to  subjects.    1.  2Iait.48. 
Justice  thereby  would  be  scandalised ;  Ibr  when  such  for- 
feitures are  granted,  or  pronitsed  to  be  granted  before  they 
are  recovered,  it  is  the  cause  of  a  more  violent  and  undue 
proceeding.  2.  When  it  is  publicly  known,  that  the  forfeiture  2Iiitt.229. 
and  penalty  of  the  act  h  granted,  it  is  a  f^roat  cause  that  the 
act  itself  is  not  executed  ;  for  the  J  udge  und  J  uror^,  and  every 
other,  is  thereby  discouraged.   3»  It  will  thereupon  follow, 
that  no  penalty  will  by  any  act  of  Parliament  be  given  to  the 
Kiufi  but  limited  to  soeh  ui^es  with  which  the  King  cannot  dts* 
pense.    And  hereupon  divers  who  had  sued  to  have  the  be- 
nelit  of  certain  penal  laws,  wr  rf  ujion  this  resolution  denied. 
And  t hi- certificate  of  all  the  Judges  of  I 'ogland  concerning 
iiuch  gi  ants  of  penal  laws  and  statutes  was  in  these  words  : — 
**  May  it  please  your  Lordships,  we  have  (as  we  are  required 
"  by  your  honourable  letters  of  the  2Ist  of  October  last)  con* 
'^ferredand  con-idered  among!4t  ourselves  (calling  to  us  his 
"  Majesty's-  co!jnscl  learned)  of  such  matters  as  were  thereby       v '    * ' 
''  referred  unto  hp,  and  have  thereupon,  with  one  conseiitj  re- 

solved  for  law  and  con  yen  iency  asfolloweth:  1st.  That  the  .  . 

prosecution  and  cxeculiou  oi  any  penal  statute  cannot  be 
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^  granted  to  any,  for  that  the  act  being  made  bj  the  policy 

•*  and  wisdom  of  the  Parliament  for  the  {general  ^ood  of  the 
whole  realm,  and  of  trust  committed  to  the  Kiii<;  as  to  the 
head^of  justice  and  of  the  weal  public,  (he  same  cannot  by 

**  law  be  tranaferreil  over  to  any  aubject ;  naitber  can  any 
penal  atatate  be  proaeeuCed  or  executed  by  hia  Majeaty^  * 
grant,  in  other  manner  or  order  of  proceeding,  than  by  the 
act  itself  is  provided  and  prescribed  :  neither  do  we  find  any 

"  such  grants  to  any  in  former  ages  :  and  of  late  ycfirp,  upon 
doubt  conceived,  that  penal  laws  mi^lit  be  soul^Iu  to  Ite 
granted  over,  some  Parliaments  iiave  furboru  to  give  fur- 

^  feiturea  to  tbe  crowm  and  have  dispoaeil  tliereof  to  the  re« 
lief  of  Ibe  poor,  and  other  charitable  uses,  which  cannot  be 
Or.  Acy.  t09.    «  granted  or  employed  otherwise.    We  are  alao  of  opiniont 
that  it  is  inconvenient,  that  the  forreiluro^  upon  penal  lawR, 

**  or  others  of  like  nature,  should  be  granted  to  any,  before 

•*  the  snme  be  recovered  or  vested  in  his  IMaje^ty  by  due  and 
[*37  b.  J       lawful  proceeding ;  for  that  iu  our  experience  *it  niaketh  the 

^  more  Violent  ana  undue  proceeding  against  the  aubject,  to 
the  scandal  of  justice,  and  the  offence  of  maay«  Bat  if  by 
the  industry  or  diligence  of  any,  there  aceroeth  any  benefit 

**  to  his  Majesty,  after  the  recovery,  such  have  been  rewarded 
out  of  the  same  at  the  Kui«;'s  good  pleasure,  ^cc.  Dated 

«  8  November,  1604."    And  to  this  letter  ail  the  Judges  of 

England  set  their  hands. 


[38  ••3 


LILLINGSTON'S  CASE. 


Mich.  5  Jacobi. 


In  the  Common  Bench. 


Dvncoum 

9, 

LiLLINOSTON. 

i>artVJtr-3Sa. 


A.  and  his  wife,  and  B.  aod  his  wife,  were  seised  of  tlu  rectory  of  L  in  ftv, 
and  Mich.  SI  Eliz.  levied  a  line  ibt;re«>f  lu  C.  aud  D.  aud  the  heirs  ot 
C,  ^ho  graated  aad  lendefed  a  i«at«5barfe  of  90£.  per  mmmm  oat  of 
the  said  lectory  to  the  said  A.  for  his  life  to  begin  after  the  death  of 
his  wife,  with  a  proYiso  that  the  rent  dioaU  not  ortaadto  chaiye  the 
persons  uf  C.  and  D.  but  only  tlie  rectory  ;  and  reudered  the  said  rec- 
tory to  A.  and  his  wife,  during;  the  life  of  the  wife;  remainder  to  B. 
and  his  wife  in  tail,  remainder  lo  B.  in  fee  »  «  Octr.  S3  Eliz.  A.  ar- 
kuowledgcd  a  rccvgnizauce  in  nature  of  a  statute  staple  to  fi.  90  Au--, 
Z9*%  the  wife  of  A.  died,  B.  and  his  wife  entered  into  the  said  rectoFv , 
aad  were  thereof  seised  in  tail»  rematader  lo  B.  in  fee.  A.  16th  Ap- 
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40  KHt.  rekiMd  to  R.  and  his  heirs  the  said  rent   B.  21  Ap.  40  El, 

sued  a  certiorari  to  the  clerk  of  Ihc  statutes,  &c.  ;  and  the  said  re- 

co^nirnnce  was  certified  ;  and  E.sned  out  an  extent,  by  which  the  said 

rent  wiis  extended  and  Uhemie  Lli  li\ered  to  E.    E.  for  arrears  of  thtt 

said  rent  during  six  ^^eartiand  a  hall,  brought  debt  agaiustB.  who  all 

that  tine  was  tenant  c»f  the  land,  and  afened  the  life  ef  A.  And  it  • 

me  TCSolved, — 1.  That  as  against  B.  the  aaid  tent  was  net  extinct  by 

tlie  felea>e  ef  A.  S.  That  an  actioa  of  debt  docs  not  lie  so  long  as 

the  rent  endures.  3.  That  although  there  is  an  express  proviso,  that 

the  pprson  <;ha]l  not  be  charj^ed  in  a  writ  of  annuity,  yet  nftrr  the 

auniiitv  or  rent  delentiined,  ti.c  person  of  the  ti  rrc-tcnant  shall  be 

charged  in  debt  for  the  arrearages.    4.  If  a  luau  grants  a  rent-charge 

for  life,  aod  the  rent  it  orreret  and  the  grantor  eufeofis  A.,  and  the 

icnt  is  behind  tn  his  time,  and  allerwards  A.  mfeoA  B»  and  the  rent 

is  behind  in  bis  time,  and  aflenrards  the  grantee  dies,  his  esecntors 

shall  have  an  action  of  debt  against  each  of  them  for  the  rent  bdlind 

in  bis  time.  S.  C  4  JLeoo.  235,  S39. 


Jonur  Dnneonib  broofbt  an  action  of  debt  winst  Tbomas  Pmeh.4«iac. 

Lillin^ton,  (which  be^an  in  the  Common  Pleas,  PatdL  4 
Jaeobi  Jtot.  704.)  for  1051.  and  declared  that  oneFaustin  Dix« 
well,  and  Mary  his  ^vtfe,  and  the  mid  Thomas  IjilIin<^ton| 
and  Mary  his  wife,  wore  seised  of  the  rectory  of  Lillin^ston 
in  the  county  of  Betilord  in  fee,  and  Mich.  31  Eliz.  thereof 
levied  a  tine  to  Papworth  and  Chambers,  and  the  heirs  of 
Pkpworlby  who  granted  and  rendered  a  rent«ebarg^e  of  SOi^ 
oat  of  the  said  rectory  to  the  eatd  Faostin  for  bis  life,  to  begin 
after  the  death  of  Mary  his  wife,  the  rent  yearly  to  be  paid  al 
the  fpasts  of  St.  Michael  the  Archangel,  and  the  Annuncia- 
lion  :  Proviso  seinper,  quod  prccdkC  concessio  prcedicf  annua* 
Us  trdditus  30L  nan  nlnjualW  se  extendat  ad  onerand'  personaf 
dicC  Papworth  et  Chambers,  sed  tanlummodo  ad  onerofuT  did* 
miiniam  toid  vUd  ipiius  FausHni  .•  and  rendered  tbe  said  ree* 
lory  to  Faustin  and  Mary  during;  the  life  of  Mary,  the  remain- 
der to  Tbomas  Liilingi«ton  and  Mary  his  wife  in  tail,  the  re- 
mainder to  the  riijht  heirs  of  Lillinf^fston.  2  October  33  Eliz. 
the  said  Faustin  before  Sir  Christopher  Wray,  Chief  Justice, 
aclinowledged  a  recognizance  of  500/.  in  the  nature  of  a  sta< 
tate  staple,  according  to  the  statute  of  S3  H.  8.  to  Duncomb  32  u  s  can.  6. 
now  plaintiff:  90  Aoff.  39  Elis.  Marv  tbe  wifo  of  Ftenstin 
died,  after  whose  deatb  Lillingston  and  Mary  his  wife  entered 
into  the  said  rectory,  and  were  thereof  seised  in  tail,  the  re- 
mainder in  fee  to  Lillingston.  The  said  Faustin,  15  Aprilis 
40  Eliz.  by  his  deed  released  to  the  said  Lillinr:;ston  and  his 
heirs  the  said  rent  of  30/.  per  an/mm.  The  plaintiff  21  April 
10  £liz.  sued  out  of  the  Chancery  a  Certiorari  to  the  clerk  of 
tbe  statutes,  &c  wbereoi»oii  tbe  said  reco<^nizance  in  the  na- 
ture of  a  statute  was  certified  ;  and  sued  forth  an  extent,  by 
which  the  euid  rent  was  extended;  and  upon  Liberate  delivered 
to  the  plaintiff,  the  plaintiff,  for  six  years  am!  a  half  endin<^  at 
the  feast  of  St.  Michael  the  Archangel,  an.  2  Jacobi,  brou«^ht  • 
sn  action  of  debt  against  LilHngston,  who  all  that  time  was 
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tenant  of  the  ];iih1,  and  averred  the  life  of  Fau'^tiii.  And  upoti 
all. this  case  two  questions  were  moved  ;  1.  \V  liether  this  leut 
rm  3g  1  of  301.  per  annum  being  *  extinct  by  the  said  release,  had  such 
^  *  essence  as  to  tbe  plaintiff  the  eonitsee,  that  it  mi^ht  be  ez« 
tended  and  delivered  to  the  plaintiff.  2.  Admitting  that  it 
might  be  extended  and  delivered  to  the  plaintitf,  whether  the 
plnintilf,  as  this  ca8e  if.  coiild  maintain  nn  action  of  debt.  As 
to  the  first  it  was  objected,  that  this  recognizance  is  in  the  na- 
ture of  a  statute  staple,  and  the  statute  of  27  l£.  ^.  c.  9.  to 
which  tbe  statute  of  23  H.  8.  c.  6.  refers,  gives  power  to  tbe 
Mayors  of  the  Staple  to  take  recoi^niaance  of  debts,  &c.  and 
that,  on  certificate  of  such  recognizance  into  the  Chancery,  a 
writ  be  sent  to  arrest  the  bodies  of  the  debtors,  without  let- 
ting;  them  to  mainprize,  and  to  seise  their  lands  and  tenements, 
ffoods  and  chattels,  and  that  the  writ  bo  returned  into  tbe 
Chancery^  with  the  certificate  of  the  value  of  the  said  lands 
and  tenements,  goods,  and  chattels,  and  that  thereon  execiitioii 
be  made  from  time  to  time  in  the  same  manner  as  is  contained 
in  the  statute  merchant:  upon  which  words  it  was  argued,  that 
rent  extinct  before  execution  sued  was  not  within  the  paid 
words,  sc.  to  seize  the  laiu!-^  aiu!  tetuMiu'uts  of  the  said  debtors. 
For  at  tlie  time  of  the  pxccution  aiied  the  debtor  had  not  the 
rent,  but  it  was  utterly  exliuct,  and  ^one  by  the  said  release. 
2.  The  writ  of  Extent  is  to  extend  oamia  terras  el  eataUa. 
iguiu9  Fauttini,  et  in  nuum$  dicC  nuper  Reginm  seisin  facerei^ 
.  til  ea  prtefaC  Johamd  liberari  facial ;  and  forasmuch  as  the 
rent  was  extinct  bpforo  the  said  \vrit  of  Extt'  if,  it  is  not  in  rsKe 
or  to  be  extended,  or  taken  into  the  Kiii<r's  handn,  or  to  be  de- 
livered to  the  plainlit^*.  'i.  It  \\ouid  be  ai^uinst  reaso»i,  that  the 
freehold  ot  the  rent  beta<^  extinct,  tbe  plaintiQ*  should  have  exe- 
cution of  it,  arid  thereby  to  have  but  a  chattel;  and  the  opinion 
(a)  v>v.  205.  p.  Qf  the  3  &  4  Phil,  and  Mar.  (e)  Dyer  fo.  S05.  was  cited,  where 
BydM  com-  opinion  is,  that  a  rent  extinct  cannot  be  extended,  &c.  To 
inon  law  II  rent  which  it  \vn9  Huswered  and  resolved,  that  to  some  purposes  by 
rxUiict  shall  be  the  coaimun  law  a  rent  extinct  shall  be  >=nid  iu  rssc(lf)  as  to  a 


Home *p^n!o^^>j  ^''  ^"igt-T;  and  therefore,  if  the  husband  seised  ot  a  rent  in  fee, 
astoaittran^cr.  celedses  the  reut  to  the  tenant  of  the  land,  and  atlerwards  the 
Husband  seis-  husband  dies»  now  the  wife  shall  be  (c)  endowed  of  this  reut 
HtttUtMt  o  80  extinct,  and  shall  have  a  writ  of  Dower.  The  words  of 
the  tenant,  tiic  wbich  Writ  are,  Pnecipe  A.  quod  juste  re4diU  B.  tcrtiam  par^ 
infosliallb«  tcm  SO  libr*  reddiC  :  and  the  writ  of  Oower,  vnde  jiihil  habet 
(7)4 1^600.235,  praecipe  A.  quod  Juste  reddat  B.j  S^-c.  rdlwnahilem  dotem 
239. 2  Inst.  32.  suam  qua' ei  coiittfi^il  de  libeio  Itmminlo  quod  j'uily  6iC.  and 
?  R  n'^in*^^'  s'*®  ^^®11 '^^ve  grand  Cape^  or  a  petit  CapCf  as  her  case  re- 
Hoh.  K!5.  '     quiresyto  seise  the  rent  into  theKtng*s  hands :  for^iiCNMf />eleM- 


(</)6Co.79«.  be  said  in  esse(c)  for  the  benefit  of  a  stranger.  2.  It  was  ob- 
^'kVS^?*  served,  that  the  said  act  of  (/)  23  II.  8.  cap.  G.  (by  force  uf 
^  wbich  the  said  recognizance  in  the  case  at  bar  was  taken)  for 

the  execution  refers  to  the  statute  staple  and  statute  mer* 
chanty  jaV.  the  said  act  of  S7  E.  S.  refers  to  statute  mefchant. 
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*dean.  lS(a)  E.  1.  The  words  of  which  statute  are,  (And  [  *  39a.] 
vben  the  lands  of  the  debtor  be  delivered  to  the  merchant,  (a)3Co.I2», 
he  shall  bate  seiBiti  of  all  the  lands  that  were  in  the  bands 

"  of  the  debtor,  the  day  of  the  recognisance  made,  in  wboee 

"  hands  soever  that  they  come  afterwards,  b^  feoffment  or 
"otherwise.)"    Then  prosenfly  by  the  rcrojrnizance  acknow-  Bythe r.-mcrni- 
ledged  tfie  rent  was  bound,  and  shall  be  extended  by  the  ex-  ncknow- 
press  purview  of  the  statute,  in  whose  hand  soever  it  shall  l^f!Je*5Sito' 
eome,  and  no  more  than  the  release  of  Fanstin  shall  burt  after  boutui. 
execution  had  by  the  conusee,  no  more  shall  it  before  execu- 
tion, for  the  rent  was  liable  to  execution  presently,  by  the  re- 
coirnr^nnre  acknowlofl-^pr?.    Ht)  if  a  man  huth  jiiflirrnont  to  re- 
cover debt  or  daiiian       the  rent  which  he  hath  of  any  estate 
of  freehold  is  thereby  liable  to  it ;  and  therefore  although 
ifker judgment  he  releases  it,  the  plaintitT shall  have  execution 
ef  ■  moiety  by  Elegit^  wbicb  is  given  by  the  statute  of  West. 
J.  (or  2.)  c.  18.  the  words  of  which  statute  are :  libcrent  ei 
n?  ilh  Intern  ttrr^e  debiioris  ;  which  by  construction  of  law,  is 
01  all  which  he  had  at  the  time  of  the  jud^jment  ^;iven,  or  at 
any  tuiie  after.    And  in  Chpny's  case,  27  Eliz.  in  the  Court  7  Co.  20.  Co. 
of  Wards  it  was  resolved,  that  where  he  in  reversion  did  en-  }^^^* 
feoff  lessee  for  years  to  the  use  of  others,  that  although  the  ^ 
lease  would  be  surrendered  and  extinct  by  the  common  law, 
yet  by  the  saving  (J)  of  the  atfltute  of  27  H.  8.  of  Uses,  1*^2^^;- 1^ 
the  term  of  the  feoffee  was  saved.    Also  in  tho  same  Court  ij).  wuich.  * 
28  Eliz.  in  one  Ised's  case  it  was  resolved,  that  where  the  lord  106,  log,  m, 
iiid  enfeoff  the  copyholder  to  the  use  of  others,  that  the  copy-  An^iybS* 
bold  estc^tc  by  the  saving  of  the  said  act  was  preserved.    So  in  lUym.  us.  * 
case  at  bar,  by  the  act  De  Mercaioribus^  all  the  lands  (which 
includes  all  hereditaments  extendible)  which  the  debtor  had  at 
the  day  of  the  recognizance  acknowledged,  shall  be  delivered; 
whicli  ;if  t  doth  preserve  the  rent  to  be  in  esse  as  to  the  execu- 
tion ot  the  conusee.  And  the  case  in  IMfr)  K.  3. 18  b.  iiiu\(d)  F.  [jj,jfjj[f',2 
N.  B.        I.  is,  if  jLord  and  tenant  Abbot  be,  and  the  Lord  (rfj3"Qo,3l«; 
leleoRes  to  the  Abbot  bis  seigniory,  it  is  Mcrtmoin  by  the  stat. 
De  Rdigiosis^  and  the  lord  paramount  shall  have  it  by  force  of 
the  said  act,  and  yet  the  words  of  the  act  are  dominus  feodi  ta- 
liier  (dienali  j^liall  hnvo  it,  and  by  the  release  it  is  extinct,  and 
yet  as  to  the  loi  d  [)ai  amount  it  is  by  construction  of  the  act  in 
in  esse,  and  he  shall  have  it.    3.  it  would  be  hard  that  the  co- 
flUBOr  by  his  own  act  should  bar  the  conusee,  who  is  a  stranger 
to  the  release,  of  bis  execution  of  the  rent,  which  perhaps  was 
a  chief  cause  of  taking  of  the  said  recognizance  to  have  execu* 
tionofit;  and  it  is  more  reason  to  relieve  the  conusee  in 
whom  110  fault  or  laches  was,  than  the  terretenant,  who  ought  ^^^^^ 
not  (o  be  misconusant  of  such  cliarijo'?  of  record.  4.  Every  ex-  tion  Jjatu  in 
ecution  hath  in  judgment  ul  law  relation  and  retrospect  to  judgment  uf 
the  (e)  judgment  as  appears  in  Shelly^s  case  in  the  First  Part  law  relation  to 
of  my  Reports  (A).  And  the  said  case  of  Oower,  and  the  ^^^^C" 

106U.  10  Co.  38  a. 

(a)  The  position  in  the  text  must  be  un-    tvoh  law  a  sale  bona  fiHe  of  rhattch  was 
•IcTilood  ot  freehold  lands,  &c.  for  at  com-   good  after  judgrocut,  though  not  all^  ex- 
VOL.  IF.  K 
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inland  Cape^  and  petit  Cape  thereupon,  and  the  statute  JDe  Jlf<T* 
r«  3Q     1   catoribus,  whieb  biods  all  the  land  of  the  coausor  *t1iat  he  had 
*     the  day  of  recognizance  acknowledged  in  whose  hands  soever 
it  shall  come,  give  a  full  nnd  «nfTic)ent  answer  to  all  the  said 
objections.    And  the  opinion  of  a  Serjeant  obiter  in  3  (a)  and 
NoictioaoT    4  Ph.  and  Mar.  was  utterly  denied.   As  to  the  second  point, 
detrt n«s  so      jt  yffa  resdfed  by  the  whole  Court,  that  the  action  of  debt  (6) 
unf  endures.'^  Hes  ttot  SO  long  as  the  Extent  endures,  for  so  long  hath  the 
rent  continuance,   although  the  freehold  thereof  be  deter- 
mined (h).    And  all  that,  as  to  tliis  point,  which  was  rcfolved 
in  Offnel's  ca?e  in  tlip  Fourdi  Part  of  my  lleports,  fol.  4f). 
was  afiirnied  to  be  goo(i  law  :  and  9  H.7.  17  a.    That  if  the 
lord  grants  his  seiguory  for  yearH,  the  grantee  during  (he  years 
After  tie  an-    sball  ttot  faaTO  80  action  of  debt*  And  it  was  also  resoived, 
nuityorrent   that  although  there  IS  an  express  (c)  proviso,  that  the  person 
the^pJreonof  charged  in  a  writ  of  annuity,  yet,  in  such  case 

the  tern-  rr  after  the  annuity  or  rent  determined,  the  person  of  the  terre- 
nant  shall  he  tenant  shall  be  charged  in  debt  for  the  arrearages,  because  the 
debt  for  Uie  ^  annuity  is  determined,  and  he  hath  no  other  remedy,  a«  it  is 
Jt^.  held  in  OgnePs  case,  and  6  EUa.  Dyer  (d)  227.  there  cited.  It 
Grant  of  a  ^ras  nlso  resolved,  that  If  a  man  grants  a  rent  charge  for  life 
iTfel^^t'^il  ****  *®"^»  ""^  *^  behind  ;  and  the  grantor  en- 

nrr'ar,  and  the  feoffs  A.  and  the  rent  is  behind  in  his  time  :  and  afterward*^  A, 
graotoreafe-  enfeofts  B.  and  the  rent  is  behind  in  his  tiinp,  and  nfferwards 
oAA.,«ttdthe  the  ffrantee  die*',  his  executors  shall  have  an  action  of  debt 

rent  IS  asTRin  ^ 

arrear,  A.  eofeoffs  B.  mid  the  rcut  is  behind  in  his  lime,  the  grantee  dies,  his  executors  shall  have 
an  action  of  debt  gainst  each  for  the  rent  behind  in  hia  time. 
<«)  Ant.  a7«.  I^.  20&.pl.7.  (A)  1  Roa.596.  (c)  6  Co.  41  b.  {d)  Co.  Lit.  I4S  b.  6  Co.  41  b. 


ecution  awarded)  lUelwootfi  catc^  8  Rep.  in  the  name  and  upon  the  proper  account 

171.  By  slat.  Se  Car.  C  c  S.  s.  1 5.  judp-  uf  his  Majesty.    By  stat.  99  Car. «.  c.  3.  s. 

meats  a*  against  ^tnrchasers  for  TaluubTc  16.  no  writ  of^rri /ac/aa  or  o^herwrilof 

consideration  of  laadH,  &c.  are  to  be  const-  execution  shall  bind  the  propcrljr  of  the 

dered  as  judgniflalsoaly  fWim  the  time  Ihcy  ^oods  against  which  such  writ  of  execation 

are  signed  in  the  manner  prescribed  by  s.  issued  ti)rlh  but  from  ihr  time  that  surh 

14.}  aod  by  s.  lb.  the  day  of  the  moDtb  and  writ  shall  be  delivered  to  Uie  sheriff,  6ic.  to 

car  of  the  enrolment  of  recogntraaces  shall  be  executed.   In  the  construction  of  wliidi 

e  set  down  ill  the  nuirfrcnt  of  the  recojrni-  it  h;i^  h:ei\  held  that  the  statute  extends  \o 

V  11...." 


I 

zaoceroli,  aod  no  recognizance  shall  bindany  protect  purchasers  onlj  i  though  the  words 

lands,  teoenacata,  or  bereditaoients  hi  the  seem  general,  and  tiiat  therefore  the  goodb 

bands  of  a  purchaser  bona  fide  and  for  va-  are  still  bound  from  the  dajr  of  the  sigoing 

luabic  consideration,  but  from  the  time  of  llie  ju(1p;mf'Ml  and  the /tj/rof  the  writ  against 

such  enrolment.  The  enroltncul  here  meant  the  p.irtv  liim«5clf  and  all  other  persons, 

is  that  directed  by  87  Bliz.  c.  4.  By  7  &  8  note  [8).'fFheairy  v.  Lmte^  1  Saund.  219  f.2. 

W.  3.  c.  16  jiidf^ments  are  to  be  docketed;  The  meaning  of  the  erprrssion  that  the 

and  no  judgment  not  docketed  as  directs  soods  are  bound  i!»  nut  that  the  property  in 

by  the  act,  shall  affect  any  lands  or  tone-  tMm «» altered,  but  that  the  defendant,  from 

meuts  a<i  to  purchasrr<;  or  niortg;agecs,  or  tlio  lim.;  Hint  tlif^s  arc  Ixniru!,  r.innot  tli'pns,: 

have  any  preference  agaiut>l  hcirs,qxccutors«  of  them  except  in  market  overt  so  as  to  pre- 

or  administrntors,  in  Uieir  admtaistratioo  of  vent  their  bemg  taken  in  execution,  nyii* 

their  ancestor's,  testator's,  or  intestate's,  es-  v.  Drewe^  4  East.  539.   For  the  cases  upon 

tates.  To  give  efiect  to  judginent<;,  statutes  the^  sl;itfi1es,  vid.  Bac.  Ab.  Exertftion.  1 

or  recognizances  as  against  purchasers  and  Tidd's  ri  adice,  8th  £d.g6d.  et  seq.  uoLc^s  to 

mortgagees  of  lands  in  Middlesex  and  York-  HarberCs  ca$e.  Vol.  II.  p.  430. 

shire,  they  must  be  rerris»*-rcd  5  Ann.  c.  8.  s.  (a)  Vid.  note  (A>  0giuff9  CVM,  ToL  IL 

4.  eaoept  oaiy  sucli  as  »iiatl  be  entered  into  p.  418. 
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aninst  rnch  of  ihom,  for  tlif  ront  (n)  hnhint!  in  his  lirae.  For  fa)  4  Co.  19  1.. 
(h  qui  srniit  rommodum  senUrc  debet  el  onus^  as  it  is  also  held  t:o.Lit.  162  u. 
inOgnerscase. 

m  a.   Co.  Lit.  231  a.  2  lost.  489.    Cart.  142.  3  K«b.592.    Pluwd.  24<^.  4  Co.  4i^  b.  26ii;.3.C4. 


BEDELL'S  CASE.  [<0«-] 
Mich.  5  Jacobi. 
In  the  Kiog*8  Bench.  • 

A.  scivid  in  fee  of  a  messuage,  &c.  by  indenture  Iripartite,  between  him-  Bruku. 

,      sf\f  atu\  Im  wife  of  the  first  part,  his  ><frond  «!on  of  the  second  part^  BroELt. 

iliirti  -on  of  the  third  jwirt,  in  consuieralion  of  Uic  naturiil  afTcc-  Pt,VIl.— 40  «• 
lion,  and  (iuteruai  luve  which  he  had  to  his  •»aid  sons,  aud  for  their  bet- 
ter MlmMMMt,  and  timt  tbe  Mid  tenenMiiti  diould  coDtinuft  in  his 
Mine  and  blood,  covenanted  that  he  and  bitbein  wonld  Bland  seised  to 
tbe  ose  of  himself  for  life,  and  after  hit  death  to  the  use  of  his  wife 
for  life,  and  after  their  deaths,  of  one  moiety  to  the  use  of  his  se* 
condsonin  teiil,  and  of  the  other  moiety  to  the  use  of  hi -i  fhin!  .^nn 
in  tail,  and  afterwards  A.  diedi  adjudged  tbat  a  use  arose  to  the  wife 
fur  her  life. 

A  coMidenlUm  vUeb  slawb  witfi  the  deed,  and  it  not  replicant  to  ib 
may  he  averred.  « 

AfaibM*  covenants  to  stand  seised  to  Ae  use  of  bn  son,  ami  a  sum 
of  money  is  mentioned  as  tbe  consideration t  no  other  cousidemtion 

«>ha!I  be  intended. 

I  pon  writ  of  error  brought  the  judgment  was  affirmed*   S.  C.  Jeiik* 
Ceat.  889. 


Hi!>.  1  Jacohi,  Tfnt,  375.  ill  the  Kini^'s  Bench.    Between  („)2RoII.  782 
Kliz.  Btnlol!  pliiidlitf  in  floht,  and  Michael  {a)  Betlell  defend-  785yUUo.94bl 
ant,  the  case  Has  buch.    llobert  Uttlell  8eised  of  a  n)es.suau;e,  J^j^^^j,  ,|,, 
ftc.  in  Ivcr  and  JLangtey  in  the  county  of  Bucks  in  fee,  by  the  2  joo!iu5. 
•aifl  EUb.  hit  wife  had  iasue  three  sons ;  James  was  tbe  aecond  March  50, 51* 
son,  and  Michael  the  defendant  the  third.    The  said  Robert  ^  Vc8.792. 
by  imlenture  tripartite,  between  him  and  his  wife  of  the  first 
part;  the  said  James  his  second  son  of  the  second  pnrt  ;  and 
the  said  Michael  his  thud  son  of  the  third  part,  in  coii-^Kjera- 
tioDof  ihe  natural  aflTection  and  uuU  t  uai  love  which  he  had  to 

the  nid  James  aod  MidiaeL  and  for  their  better  preferment  aod 

2k2 
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ad? ancemeot,  and  to  the  intent  tbat  the  same  tenements  shoold 

continue  in  his  name  and  blood,  covenanted  by  the  said  inden* 
ture,  that  he  and  his  heirs  would  stand  seised  of  the  said  tene* 
ments  to  the  use  of  ^ilm  rlf  for  life  ;  and  after  his  decease  (o 
the  use  of  the  said  I  '.lizabeth  his  wife  for  life,  nnd  after  their 
deceases,  of  one  moiety  to  the  use  of  the  said  Junies  in  tail, 
and  of  the  other  moiety  to  the  use  of  the  said  Michael  in  tail, 
and  aftenrards  Robert  died,  and  all  thu  matter  was  found 
by  special  verdict.   And  the  sole  question  was,  whether  (as 
the  case  h)  any  upe  arose  to  Eliziibeih  liis  wife,  or  not.  And 
it  was  objected,  that  the  w  ife  wns-  not  within  the  considrntions 
Mhich  were  expressed  in  the  iiulonl  u  i c:  nnd  no  other  c  nn-ider- 
tion  can  be  averred  than  is  contained  la  ihu  deed,  for  the  whole 
substance  of  the  agreement  of  the  parties  was  referred  to  the 
deed,  and  the  whole  ouyht  to  appear  therein,  and  nothing  is 
left  to  the  u  nrd  or  averment  of  tne  parties.    To  which  it  was 
(o)2RoU.790.  J»"S"eredand  resolved,  that  a  consideration  which  stands  with 
1  Co.  176  A.      the  deed,  and  is  not  repugnant  to  it,  nu»hi  be  well  (a)  averred, 
tc°'^f\  *^  adjudged  in  J  and  4.  Phil,  and  Mar.  Dyer  116.  in  (6) 

68  b.  y  Co.  io  Viller'scase;  which  see  in  the  First  Part  of  my  Reports  in 
ft.  b.  1 1  Co.  25.  INTildniay*s  case,  176  a.  2.  Admitting  that  other  consideration 
i  R^n  Ko  1  ^'  i***"  Jfhai  is  expressed  in  the  deed  could  not  be  averred,  yet 
42.*2iioul  ^^'^  ^^^^  there  h  nn  express  (c)  consideration  :  for  when  he 

Rep.  362,  363.  limits  it  to  the  use  of  his  wile  for  term  of  her  life,  thnt  ioi- 
V«*^An\  S   P°*"*** <^*^"*^»^*^'^tion  in  itself;  and  there  needs  not 
L   *y  b.  J  any  averment;  for  (rf)  manifesid  * ptobati one  non  indigent,  at 
Broun!  lyj  H.  4.  17  8.  whoro  the  stat.  Wef>tm.  1.  cap.  S8.  ordains, 

r  I  I.'  that  the  writ  of  assise  of  Mortdaun center  shall  hnve  the  term 
l)y.  I4;.pi.;2,  of  limitation  from  the  coronation  of  King  H.  3.  there  it 
3GS.  ^  ^*°**  *^  held,  that  if  an  infant  brinjrs  an  assize  of  IVIortdaun- 
(&j4Co.3b.  cester  of  the  possession  of  his  father  or  mother,  (r)  he  need 
iVF***!^-'**  allege  tbat  it  was  after  the  coronation  of  King  Henry  3.  for 

N.  ikul!  ay.  •ppenrs.  So  if  the  father,  tenant  by  Knigbt^s  service,  cn- 
B«ni.  in  Keiw.  feoSs  his  son  and  heir  apparent  within  age,  it  need  not  be  aver- 
se^ 2  Kf  ii.  red  to  be  by  (/)  collusion,  for  it  is  apparent.  Wimbish's  case, 
Rep. 68  2  Plowden's  Commentaries,  and  97  II.  8.  Dacre's  case,  33  H. 
iMt,  672.  Ow.  14.33  H.  i).  32.  eL  qutEdam  tacila  hahentur  pro  cxpressis. 
33- .  J^f,™-  So  if  1  covenant  that  in  consideration  of  paternal  love  and  af- 
140.  PftST'  *«<^^»*>n  to  my  eldest  son,  to  stand  sei.>^ed  to  the  uhc  of  my 
*  2i4^9ift,  506*  eldest  son  for  life  or  in  tail,  and  afterwards  to  the  use  of  my 
507.  Moot 93,  second  son  in  tail,  and  afterwards  to  the  use  of  such  one  my 
(ffilCo  .Tib.  <^^"8in  in  fee,  although  the  consideration  expressed  in  words 
25  R.  2  Roll.  respects  only  the  eUk-t  son,  yet  the  consideration  apparent  in 
782, /w.'i.  Jtuk.  the  deed,  in  limiting  (lie  use  to  my  second  son,  or  my  cousin, 
Cro'il«!.^i«  isjBufficient  in  law  to  ruibe  the  use.  bo  if  I  covenani  to  s.tand 
'  teised  to  the  use  of  my  wife,  son  (g),  or  cousin,  it  shall  well 
(d)  11  Co.  24,  raise  an  use  without  anj  express  words  of  consideration  :  for 
Cf)«Co.l26b  ^"^'cient  consideration  appears,  and  paternal  love  and affec- 
yCo.Mb.  '  tion  appear.  But  if  the  father  by  deed  indented  in  considera- 
Dort.pl  86.  tion  of  an  +  hundred  pounds  paid  by  the  son,  covenants  to 
fjn  Pio^i!iib'  seised  lo  the  use  c,l  his  son,  there  no  use  shall  be  raised 

(jr)  HoU.  Hvp.  68.  Plowd.  304  a.  1  .Vnd.  7».  Cro.Jac.624.  Cro.  Car.  .WO.  8  Co.  94  a.  1  Joum  413. 
t  J  Co.  S4  ft,  II  Co.  24  b.  25  ft.  I  Veotr.  13S.  Cftrl.  138,  146.  Pftlin. 214, 214.  W]acb.59,M. 
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totbeson^Co)  unless  the  deed  beeDroUed,  by  the  statute  of  («)3Miid.s63. 
91 H.  8.  cap.  10.   For  it  ia  in  the  nature  of  a  bargain  and  T^^^'^-l 

ale»  and  tliere  (b)  expressumfacU  cetsare  taciturn.   And  after-  m  h,  5 co. 

wards  on  th'i9.  nidfrtnent  a  writ  of  error  was  brouerlit  the  same      »      c<^-  * 
ternj  on  the  (r)  new  Ktatutc;  and  by  all  the  Justices  of  the  {^^^ 
Common  Pleas,  and  Barou^  oi  the  Exchequer^  the  judgment  2«i  Raynaond 
was  ailirmed.  Quod  nola  bene  (a).  CulU6* 

(a)  Vid.  notc(s).  JltiUma]f'$  cmct  Vol.  1.  p.  417.  aaii  nule  l.  Chc$lcr  t.  WUlMt  2 
SuindL  90  b. 


BERESFORD  S  CASE. 
Mich.  5  Jacobi. 


[  41 


BsRBSrOBD 


Feoffuaeot  to  A.and  others  to  the  use  of  C.  for  life,  and  iiticr  some  interme-    Beresi^ oru 
dittte  lues  to  Uie  use  of  B.«  and  of  the  bein  male  of  the  atid  S.  few* 
ftttly  begotten,  and  for  de&ult  of  sueh  iame  over.  Held,  B.  took  aa 

estate  l.ill.  Anuther. 

lo  all  gifts  and  limititions  of  uses  t  to  create  an  estate  tail,  W  is  rcqui- 

site,  either  hy  express  words  or  by  words  which  are  lanlaraount,  to  limit 

that  the  heirs  be  procrealed  or  bcgoUcii  on  some  body  in  certain. 

The  precise  words  of  the  boi^  are  not  necessary  to  Ihe  crcaiiou  of  aa 

cstatetaiU  if  there  are  words  which  are  equWaleaL 

If  lands  be  given  to  one  H  luenHtm  de  »e  exetmUku»t  be  shall  have  nn 

estate  toil. 


la  the  Court  of  Wards  between  James  Beresford  relator,  cr.  Jar.iiB, 
and  Thomas  Beresford  and  others,  defendants,  the  ease  was       - 1^""^'-, 
briefly  such ;  Aden  Beresford  being  seised  of  the  manors  of  j^-tl'  {icp.'32oV 
Fennibently,  Bircham,  and  other  lands  in  fee,  by  his  deedy  347.  Untt SftI 
li  Jtiuii,  40  Kliz.  did  enfeolf  ^Villiam  Fleetwood  and  others 
in  fee  to  the  uses  of  certain  indentures  bearing  date  the  29th 
of  November  34  Eliz.  scil.  to  the  use  of  the  said  Aden  the  fa- 
ther,    for  term  of  his  life,  and  attcr  bis  decease  to  the  use 

of  George  Beresford  son  and  heir  apparent  of  the  said  88dk.<iai,Ac 
^  Aden,  and  the  heirs  males  of  his  body  lawfully  begotten  ; 
"  and  for  default  of  such  issue,  to  the  use  of  Aden  Beresford, 
"  son  of  James  Beresford,  and  of  the  heirs  males  of  the  said 
1^  Adeui  son  of  the  said  Jamesy  lawfully  hegoUco^  aad  for  de- 
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"  fault  of  siicli  i^suc,  to  llie  «?c  of  the  heirs  males  of  (lie  body 
of  the  said  James  Beresforil,  lawfully  hen;o!ten  ;   and  for 
"  default   of  such  i>suc,  to  the  n-e  of  Tl  cmias  Beresford, 
third  mil  of  the  (<aid  Aden,  and  of  the  heirs  males  of  the 
«  body  of  the  sai^  Thomas  lawfully  be^otteD ;  and  for  de« 
fault  of  such  issue,  to  the  use  of  Humphry  Beresford, 
fourth  son  of  the  said  Aden,  and  of  tho  heirs  nraUn  of  his 
**  body,  lawrtilly  bes^often,  willi  divers  remaindf^rs  o?er,  and 
with  remainder  to  the  heirs  females  of  the  body  of  George, 
and  BO  of  Aden,  the  son  of  James,  law  tally  begotten,  &c. 
.     with  the  remainder,  to  the  right  heirs  of  Adeu  the  /ather 
^  for  erer***  And  the  only  question  of  the  case  was,  what 
estate  Aden  the  son  of  James  had  ?  and  this  case  was  twice 
argued  before  the  two  Chief  Justices,  and  Chief  Baron  at 
Serjeants' Inn.    And  it  was  objected,  that  Aden  (he  pon  of 
James  had  not  fee-tail   but  fee-^^iinnlf  ;  for  the  limitation  (o 
hint  is,     to  the  use  of  Aden,  ni  d  of  the  heirs  males  of  tlie 
said  Aden  lawfully  begotten     and  here  want  these  words 
of  the  body"  of  the  said  Aden,  so  that  now  the  limitation 
is  in  efiect,  "  only  to  the  use  of  Aden,  and  the  heirs  males  of' 
[♦41b.]    "  the  said  *Adcn,"  for  the  subsequent  words  (lawfully  be- 
gotten) are  implied :  for  every  heir  ought  to  he  lawfully  be- 
gotten.   And  a  limitation  to  one,  and  to  his  heirs  males,  is 
without  question  a  fee-simple.   And  a  judo^mcnt  in  (he  King's 
(n)  Moor  424.  Bench  between  (a)  Abraham  and  Trigge,  HtL  38  Elia.  Rot. 
Lit.  Kep.  287,  739.  WBS  strongly  urged,  where  a  feoffment  was  made  to  the 
n^itaf^'^     uses  of  certain  indentures  (as  this  case  is)  where  one  limita- 
*  '    ■        iion       ad  opus  rf  ^'^^''m  Cahrielis  IJormeret  fffrredemvtn^cuh' 
rum  suorian  l( giliru  prorrcatorum  et  prodt/ectu  talis  exilus,  to 
the  use  of  divers  other;}  in  tail  in  remainder:  and  upon  argument 
at  the  bar  and  bench,  ft  was  adjudged  that  Gabriel  had  a  fee- 
simple  ;  for  it  is  not  limited  of  what  body  the  heirs  males 
ehould  be  begotten,  but  his  intent  was,  quodiinguli  hctredes 
sK'i  masculi  should  inbrrif,  which  intent  did  not  stand  with  the 
rule  of  law  ;  and  althou!2:h  a  remainder  be  limited  over,  w  hich 
could  not  be  upon  a  fee  simple,  yet  that  could  r.ot  ai^ainst  the 
rule  of  law  make  words  of  fee  simple  to  be  converted  to  an 
estate  tail.  And  they  concluded  with  Utt.  fo),  6  b.  that  the 
reason  wherefore  when  lands  are  given  to  one  and  his  heirs 
males  or  female,  it  is  a  fee-simple,  it^  because  it  is  not  limited 
{lA  Litt.  ».3l.   ^'V  ^^'^  ^'^^t  body  the  issue  male  or  female  siiidl  be 

Co.  iiu37«.   begotten,  and  so  cannot  in  any  manner  be  taken  by  the  e(|ui(y 
of  the  statute  De  Donis  Conditionalibm,  and  therefore  it  i»  a 
lee-flimple.   So  in  the  case  at  bar ;  and  therewith  agrees  8  E. 
3. 49.  where  lands  were  ffiven  to  one  <f  hmredibua  tuis  legUi' 
ffiitf  the  same  is  fee-simple,  which  is  all  one  with  a  limitation 
to  one  et  ha'rcdibrrs  sin's  Icgilime  procreatis.    But  it  was  an- 
swered and  r(  :^olved  by  the  said  Chief  Justice  and  Chief 
(•)  Hutt.85.     ^^''on  (c),  that  the  said  Aden  son  of  the  said  James  had  an 
Cr.Jac.448.     estate  tail,  b^  which  aii  the  remainders  over  were  lawiully 
591. 2  Sid.  42.  seated :  for  it  was  agreed  that  to  an  estate  in  tail  is  requisite 
io  all  gifts  and  limitationa  of  uses,  that  the  heira  be  lim&Bd  lo 
be  procreated  or  begotten  on  aomefaody  in  certain^  either  bjr 
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exprem  words,  or  by  words  which  are  tantamovnt ;  («)  for  ihew  ( *  j  lu  Rep.  6. 
precise  words  (de  corpore)  are  not  necessary  to  the  creation  of  '^^]^-     'J  ^ 
an  estate  tail,  so  long  as  there  are  words  which  are  equivalent;  27  b. 
aiin  (6)  5  H.5.  6  a.  b.  where  the  gift  was  Dedi  unnm  messuag'  (6)Perk.8. 169.. 
R.  et  K.  f/ror*  ejus  ft  hieredib'  eoV  ct  alih  h<credib'  diet'  R,  si  f.,^"}';^**^^ 
did'  hwred'  de  R.  et  K.  exnmtes  obierint  sine  hccredibus  de  se.  26oj  320. 
In  that  case,  these  words  (^de  corpore)  are  omitted;  and  yet  It  BrMwi.*  Br, 
was  adjudged  a  eood  estate  tail,  for  there  are  words  which  JJ'^i^fiJ'' 
are  equivalent ;  for  the  gift  in  effect  is  to  the  husband  and  Fitz.TaH  H. 
wife,  and  to  the  heirs  of  the  husband  and  wife  begotten  orof  Co  im.  20b. 
the  said  R.ef  K.e  rnint' ov  hfcredib'  de  sc,  and  all  this  is  by  lB"i»"--222. 
force  of  this  preposition  {de)  and  (issuing).    And  in  (c)  12 

H.  4.  Brov.  hnul  was  given  to  one  ci  hwredib'  quos  sibi 
eontigeni  hubctt  de  uxor  sua^  here  wanted  the  words  (de 
corpore )  yet  because  it  doth  amoant  to  as  much,  it  is  ad^ 

iuciged  an  estate  tail.  And  3  Edward  3.  Brer.  743.  (if)  land  M  Co.  LU*  90 
isgifen  to  one  et  haredibus  suis  de  prima  uxore  f^ftrt^  it  is  a  o. 
good  estate-tail.    And  it  wa«^  rosolved,  if  land  be  given  to 
•one  el  hrredibns  deseexeutitiLus,  that  it  is  a  good  estate  tail.  [  ♦42  a.  j 
And  in  these  cases,  the  principal  cause  is  by  force  of  this  pro- 
position (de.)   And  divers  other  cases  were  put,  for  which 
caose  it  was  concluded,  that  either  words  (<fe  corpore)^  or 
which  are  equivalent,  are  requisite  to  the  creation  of  an  estate* 
tail.  And  it  was  resolved  in  the  case  at  bar,  there  were  words 
which  were  equivalent  ;  for  by  the  statute  JJe  Bonis  condi' 
lionaUbm^  voluntas  donaioris  in  charid  doni  sui  manifest  eX' 
press  a  de  cactero  obsercelur ;  and  therefore  in  this  case  such 
construction  shall  be  ronde  as  will  produce  three  eliecU:— 

I.  To  sUnd  with  the  rule  of  law.  2.  With  the  intent  of  the  do* 
nor.  3.  That  all  the  parts  of  the  indenture  may  sinnA  fo^cthrr. 
And  thcreTore  translate  the  said  limitation  to  Aden  into  Latin, 
and  then  the  limitation  is,  ad  iisuin  Adcni  el  haircdum  mascU' 
brum  dc  dido  Adnio  ItgUinw  procreatorum^  or  et  ha:rcd'  maS' 
color um  IcgilimH  procreatorum  de  ^elo  Adeno^  which  is  as 
much  as  if  be  bad  said,  per  diet*  Jdenum  legitimi  proereaC  ; 
for  it  is  all  one  in  effect :  fbr  this  word  {de)  or  (ex)  coupled 
with  the  word  subsequent  pmrrcnf*  doth  appropriate  the  heirs 
males  to  be  of  the  body  ot  Aden  ;  for  de  Adeno^  or  ex  Adeno, 

and  de  corpore  Adeni,  are  all  one.   And  that  is  directly  proved  ^ 
by  the  judgment  in  the  said  case  of  (c)  5  H.  5.  6  a.  b.   For  p^itJ^jJJt. 
there  was  (rfe)  and  (cj;ew«0,  and  here  is  (de)  and  (proertat)  Ante*  40  k. 
which  are  all  one  in  cflfect.  And  in  the  said  case  of  Abra-  2  Ron.Rep  iW. 
ham  (/)  and  Trigge  there  wanted  (de.)  And  as  to  that  ^^^^^f;^^^:.. 
it  was  objected,  that  the  limitation  inLatm  mij^ht  well  be,  Rr.  Estates  62. 
ad  ttsrtm  dicti  Adeni  ct  hcvredum  mascidorum   dicti  Adcni,  }:?^J*'20b 
(in  th('  genitive  case)  IrgHimd  procreat\  and  not  {dc  dicto  ib^223.' 
Adctw),  or  if  the  limitation  be  not  certain  to  make  an  estate  (/)  Mooriai. 
tail,  there  are  words  certain  enough  to  make  an  estate  in  ^P'^ll? ''Ag. 
fee.  To  which  it  was  answered  and  resolved:  1.  it  ought  SJJ.ctJSi^i 
to  be,  de  iSclo  Adeno/  for  otherwise  it  would  bo  n^^Rinst  Hutt.86. 
the  meanini;  of  the  donor,  and  all  the  remainders  over  wonld 
he  void  ;  and  always  tiucli  ig)  construction  ought  to  he  made,  (^wing.Mtfc 
that  all  the  parl»  of  the  deed  may  btand  togethtr,  if  it  may 
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(a)  riu.Tani7. 

Br.  Estates  36. 
b)  1  Roll.  836. 


stand  with  the  rule  of  the  law.  2.  Tliesubsequcntckiieeis,  "and 
for  default  of  such  issue;''  and  issue  cannot  be  of  Aden,  unless 
the  words  be  (fie  dicto  Adeno),  and  therefore  one  clause  h  well 
explained  by  the  other.  And  accordini^  to  this  resolution  the 
case  was  decreed  accordingly.  Vide  35  (a)  Anne  p]a.  14#((> 
57  Ass.  pla.  14  (c)  39  Ass.  pla.  SO.  24  Edw.  3. 1^.  18 Ed. 
Brief  836  (a). 


erk.  sect.  171. 

Cr.  .lac.  j'Jl.  37  Ass.  pi.  15.  Br.  F.slafcs  C>\.  Br. Tail  21.  (r  Ass.  pi.  20.  Br.  Estntes  38.  Br. 
'J\ul  2:\.    nu.  TaU  19.    Co.  Lik  20  b.  22  a.  Cr.  £1.  1^3,  313.  Owea  148.  1  Veatr.  228. 


(a)  **  But  devise  to  one  et  hieredibut  lef^' 
*'  time  pi  ocreatit  istail.  U.  43  Eliz.  c.  B.Bot. 
*'  1408,  Moore\i  case  711  ;  hut  conln),  by 
•*  act  executed  7  Rep,  41  b,  Bormer*  case. 
**  If  lands  be  linited  by  deed  to  the  use  of 
**  J.  S.  et  hterediim  masctiforum  suorum 
'*  legitime  procreatorum  rcmaioder  over,  it 

it  a  fee  rimplet  but  if  it  be  fueredum  mat- 
*'  culorum  de  te,  or,  in  Euglib^h,  the  heirs 
**  of  him  lawfully  begotten,  especially  where 
**  th(>rc  is  a  reiniunder  over,  it  is  a  tail, 
"  7  Rep.  4 1 .  Bed-'Wt  case ;  Dormer's  case, 
«♦  n.  m  Eliz.  B.  R.  Rot  7'<Q.  Hal.  MSS." 
Uurgravc'ii  Note  2.  Co.  Litt.  20  b. 


Lord  C.  J.  Willes  has  said  (G^dHght 
V.  Goodridge,  Willes.  974.)  that  this  CMS  can 

hnrdly  be  cited  as  an  authority  in  nnv  rase 
whatever,  unless  a  deed  of  uses  should  hap- 
pen to  be  penned  exactly  in  the  same  words. 
The  f^c  neral  rule  is,  that  bv  tlv  wofjIs 
heirs''  in  a  deed  is  n^eaot  heirs  general : 
but  the  word  may  be  used  in  tlie  sense  of 
heirs  of  Ihc  body,  \\l)fu  Ihc  necessity  of  Ibc 
case  requires  it.  Vid.  idles.  Cooky  2  Salk. 
621.  S.  C.  «  Lord  Raym.  1144;  Doe  v. 
Smeddlt',  i>  Raro.  and  Aid.  126;  JV'ew/  w  v. 
Legh,  7  Taunt.  S5.  S.  C.  2  Marsh.  107. 
Cruise's  Dig.  Vol.  IV.  p.  299.  Srd  ediliun. 


[42  b.] 


KENN'S  CASE. 


Micb.  4t  Jacobi. 


RotaanoN 

f». 

Stallbngb. 
PU  V11^2  b. 


A.  scis<:d  of  a  manor  held  hy  knight's  service  in  capite^  S7  H.  8.,  took  to 
wife  de  /ado,  U.  uho  had  issue  C.  2  P.  and  M.  in  the  court  of  audi- 
ence, betweea  A.  pluntiS^  and  B.  defendaat,  seatmce  was  given,  that 
at  the  time  of  the  contract  and  solennusation  of  matrimony,  the  par- 
ties were  aot,  or  one  of  thena  was  not,  of  an  age  to  contract,  and  that 
the  marriage  was  a  nullity,  and  a  di\orce  was  decreed,  and  that  the 
parties  should  beat  liberty  rri  nUa  vola  canvolandn.  Aflt  r  the  divorce 
A.  married  D. ;  5  Eliz.  before  divers  coraraissiouers  ecclesiastical  D. 
libelled  against  A.,  that  he,  before  the  marriage  contracted  hctwixt 
then^  bad  OMrried  B.,  whereupon  process  was  awarded  against  B.  pro 
interaiei  and  upon  due  eiaminntion,  ft<f.  there  wiiai|eiitaace,that 
the  marriage,hetween  A.  aad  D.  was  lawful,  aad  they  were  seatenced  ai 
exequenda  eot^ngtKa  obsequiaj  and  that  A.  was  never  lawfully  mar- 
ried to  B.  Afterwaids  D,  died,  and  that  A.  married  A.hy  whom  hehad 
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ime  one^ofliter  F.  anA  dtod.  86  Blik.  il  wm  feonil  bj  oflke,  by  foroe 
of  ft  mandamua^  after  Ihe  death  of  A.  th»tF.  was  daughter  ami  heir  of 
A.f  and  that  she  was  within  age,  sc.  of  the  age  of  ten  months,  the  Qticcn 
granted  tho  wardship  and  custody  of  F.  to  G.  and  K.,  then  the  wilV  of 
6.,  C.  prcteudinc^  U>  be  daughter  and  hrir  of  A.  Hnd  her  husband  H. 
exhibited  their  bili  in  the  Court  of  Ward::>  agunibt  Ci.  aud  E.,  uirmising 
that  C  was  daughter  and  heir  of  A.  on  the  body  of  B.  bii  bwffbl  wife, 
alfegiag  that  thej  at  the  ttmeof  their  marriago  were  both  of  theaa 
above  tho  age  of  ceoaent,  and  that  they  cohabited  together  nine  or  tea 
years  before  tho  aaid  supposed  divorce,  during  which  cohabitation  the 
said  r.  was  gotten  betwixt  Ihcrn,  and  prayed  that  the  said  C.  and  H. 
might  traverse  the  office.  To  which  G.  and  E.  answered,  and  C.  and  U. 
examined  divers  witnesses,  and  belore  publication  G.  died,C-  aud  U.  ex- 
hibited a  bill  of  revivor  against  E.,  and  afterwards  C.  having  issue,  K. 
who  married  L.  died,  after  wheae  death  K.  and  Ii.  brooght  a  new  bill 
of  revivor  to  revive  the  first  suit  i  and»  upon  reference  to  aumy  of  the 
Judges,  it  vras  resolved, 

I.  That  the  said  divorce,  so  Inn^  as  it  remains  in  force,  is  binding,  and 
that  the  said  K.  and  L.  sluU  be  concluded  by  it.  2.  The  not  finding 
an  ofKcc  for  the  said  K.  and  L.  dis:ihles  tliein  to  tru\erse  the  uffice 
found.  3.  The  bill  of  revivor  oil  the  bill  of  revivor  \^  uui  muiuUin- 
able.  S*  C.  [C«b.  Jac  186.  Jenk.  Cent  980.] 

In  (he  Court  of  \Var(b  between  Thomas  Robertaon.  and  Eli-  IRoUJ6aH.3; 
zahoth  his  wife,  ptaintiif,  and  Florence  l/A^y  Stalfengc,  de- 
fendant, the  case  was  such.  Christopher  Kcnn,  K«q.  nns 
wised  of  the  said  luanor  of  Kenn,  in  the  county  ot  Suiutr- 
8et,beld  by  knight's  serrice  in  capiie^A)  and  S7  lieu.  8.  de 
fieto  took  to  wife  Elisabeth  Stowel,  and  afkerward  the  said 
Elizabeth  Slowel  had  issue  Martha,  mother  of  Elizabeth,  one 
of  the  now  plaintitfit;  and  afterwards  1  and  2  P.  and  Mar.  ia 
the  Court  ot  Audience,  between  t!ip  said  Christopher  Kenn, 
piaintilT,  and  Elizabeth  Stowel,  detendant,  the  Judge  there 
gave  sentence  in  these  words :  Pimtens.  Iruciui.  contract,  span" 
M&i,  et  mairfmonivmf  pikt  terius  effi^iem  mairimtmH  inter  C, 
Kam  ti  EL  Siowel  in  nUnore  et  sud  tmpt^ertatia  eetate  eonen- 
4cm  out  eOTvm  alterius  de  fact*  habit,  contract,  et  celebYai^/uiae 
ft  fjjf,  eosdtmquc  Chrislophonim  et  Elh.  inm  tempore  con" 
traclus,  et  sokmnhdtionis  dicC  prmtens.  matrimonii,  qumu  ft  inm 
tontinuo  postea  vidcm  matrimonio  pratens.  et  sokmnizaliotii 
ejusdem  disscnsisse,  contravenisscy  reclamasst  t  t  reluctasse,  ac  eo 
pnetextu  hujutmodi  pratens,  traetai.  contract,  spontaiia  et  ma- 
irimonium  de  jure  nuilum  et  nulla,  irritum  el  irrilny  cotsum  et 
cassa,  inmUdim  et  invalids,  et  minus  ejfficax  et  inefficada  fitiste 
et  esse^viribusque  juris  caruisse,  carere,  el  rarere  deberc;  nccnon 
mte  dirtos  Christ.  Kenn  ci  FJir.  Stowel,  fjuntemts  deft  tela  fuer^  ^ 
ad  invicem  imtrimon,  ut  praii^citur  copulat\  ad  invicem  se- 
parand,  et  divorciand,  fire  debere  pronundamm,  decernimus, 
et  deelarmnuty  eoique  separamui  et  droorciamus^  eiidem^ 


(a)  Knight's  Senicc,  the  Court  of  Wards,  &c.  aboUsbod.  btaU  12  Car,  2,  c.  84. 
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que  Chridopkpro  ei  EU%,  Ucentiam  et  UbertfOmi  ad  aiid  vota 

cotrtolandn  roncedimuSy  tribuinii/!^,  rt  hnperiimt/r  per  hanc  sen* 
teuliam  nostram  tiffin ilivam,  sire  hoc  firmh  no<^trum  dfcreium^ 
qttam  sive  quod  ftrimiis  et  promuigamus  in  hiis  sa'iptis^  etc: 
And  aiter  the  said  divorce  the  said  Christopher  Kenn  married 
sod  took  to  wife  Elisabeth  Beekwitb.  And  afterwards,  anno 
[*  43  a.3    5  Eliz.  before  divers  commissioners  ecclesiastical,  *tfae  raid  E. 

Beekwitb  did  libel  against  the  said  Ch.  Kenn,  that  he  (before 
the  marriage  contracted  betwixt  them)  had  married  with  (lie 
said  E.  Stowel,  whereupon  process  was  awarded  against  the 
«aid  pro  interesse,  and  on  due  examination  of  the  cause 
thei  0  was  a  sentence,  that  the  marriage  betwixt  the  said  C. 
Keon  and  E«  Beekwitb  was  lawful,  aoatenteneed  them  adtxe^ 
quinda  confiififaP  obsequia,  Sfc,  And  that  the  said  C.  Kenn  was 
never  lawfully  married  to  the  said  E.  Stowel;  and  afterwards 
the  said  E.  Beekwitb  died,  after  whose  death  the  said  G.  Kenn 
nmrried  the  said  Florence,  by  whom  he  had  iB<5iie  one  daughter 
£.  and  died;  and  ann.  36  El.  it  was  found  by  o£&ce  in  the 
county  of  Somerset,  by  force  of  a  Mandamus^  after  the  deadi 
of  the  said  C.  Kenn,  that  the  said  E.  Kenn  was  his  daufthter 
and  heir,  and  that  she  was  within  age,  $c.  of  the  age  or  tea 
months.  The  wardship  and  custody  of  whom  the  Queen 
n^rnnted  to  Sir  N.  Stallenge,  and  the  said  Florence  then  his 
wiie:  whereupon  the  said  Martha  pretending  herself  to  be 
daughter  and  heir  tu  ibe  tiuid  C  Kenn,  with  her  husband  Silv* 
WiUiams  eKhibited  their  bill  in  the  Court  of  Wards  against  the 
said  Sir  N.  and  Florence,  surmising  that  the  said  liifturtha  was 
daughter  and  heir  of  the  said  C.  Kenn  on  the  body  of  E. 
Stcnvol  liis  lawful  w  ife  (as  she  pretended  allep^in";  that  they 
at  the  time  of  their  marriage,  in  an.  37  H.  8.  wei  c  both  of  them 
above  the  age  of  consent,  and  that  they  did  coliabit  together 
nine  or  ten  years  before  the  said  supposed  divorce,  during  which 
cohabitation  the  said  Martha  was  gotten  betwixt  them,  and 
prayed  leave  that  the  said  Sil.  and  M.  might  traverse  the  ssid 
oflSce.  To  which  the  said  Sir  N.  and  Florence  answered,  and  the 
plaintiff  examined  divers  witnes^^es,  and  before  publication  Sir 
N.  died  ;  and  thereupon  the  said  Si  I.  and  M.  exhibited  a  bill 
of  revivor  against  the  said  Florence,  and  afler wards  M.  hav- 
ing issue  £1.  wife  of  the  now  plaintiflT  died,  after  whoM  death 
the  said  T.  Robertson  and  £1.  his  wife  brought  a  new  bill  of 
revivor  to  revive  the  first  suit,  in|which  the  witnesses  were  ex- 
amined. And  this  case  was  referred  to  Fleming  and  Coke, 
Chief  Justices,  mid  to  Tanfield,  Cliief  Harnn,  and  to  Vei- 
vertou  and  Williams,  Justices,  and  Sni'i;^:^  and  Altham,  BaroOS 
of  the  Exchequer.  And  in  this  case  tliree  questions  weft 
moved:  1.  If  against  the  first  divorce  the  plaintiffs  should  he 
received,  so  long  as  it  remained  in  force,  to  aver,  that  the^ 
did  agree  and  consent  to  the  marriage  j  or  that  they  should  be 
concluded  by  the  said  divorce.  5.  The  second  question  was 
if  they  should  have  a  traverse  to  the  said  oflice  betore  an  office 
to  and  for  them.  3.  If  they  siiould  have  a  hiU  of  revivor  upon 
a  bill  of  revivor,  ub  this  case  is,  and  the  Justices  heard  laaay 
argunents  before  them,  at  seftfal  days  and  in  semal  teraii» 


Digitized  by  Google 


43a.-43b.  Kgnh's  Casb.  130 

at  Serjeailts*  Inn.    And  as  to  the  first  it  was  obj(?cted,  that  ii 
appear*  by  Lit.  IW.  9.  fid,  S9.  and  by  the  slal.  of  Morton,  c.  6.  • 
and  S5  H.  6. 40  b.  &e.  That  the  commoo  law  and  Parliaments 
have  taken  notice  of  (he  a<;e  of  consent  of  the  male  to  be  (a) 

foni  fpcn,  and  of  the  female  *to  be  t\\eivc  ;  and  thererf^rc  it  is    «  j"  43  b.l 

triable  at  t!u>  coniinoii  law.    \i\d  if  in  truth  the  huhhand  and  (n)LiLaeet. 

wife  are  of  aii^e  of  consent  at  the  time  of  tue  marriaj;e,  no  di-  104. 

vorce  after,  pretending  that  they  were  within  age  of  consent,  2  liiu  jw^ ** ^ 

shall  conclude  the  parlies  or  their  heirs,  but  they  may  prove 

(be  contrary  at  the  common  law,  and  chiefly  in  the  case  at 

bar,  because  it  concerns  inheritance  and  the  true  descent 

(hereof;  et  senteutia  contra  malrimoii'  nnnquam  (mnsit  in  rem 

jndicoC.    2.  Admitting:  (hat  they  were  within  ai;e  of  consent, 

and  after  aire  of  consent  they  assent  orcubabit,  and  have  issue, 

although  a  divorce  for  impuberty  and  minority  of  years  be 

had,  yet  it  is  but  evidence,  and  shall  not  conclude  the  parties 

lo  arty  action  at  the  common  law  to  prove  the  assent ;  for  in* 

asmtich.as  the  divorce  is  had  for  that  cause,  and  the  cause 

triable  by  the  common  law,  the  divorce  shall  not  conclude. 

And  II  II.  7.  §7  n.  was  cited,  t!int  lie  who  pleads  a  divorce 

ought  to  ^hew  the  cause  of  the  divorce  ;  and  if  the  cause  be 

triable  at  the  common  law  (as  it  is  in  the  case  at  bar),  there  it 

ibsH  not  conclude;  but  if  it  be  a  thin|^  not  triable  at  the  com* 

aioB  law,  as  a  precontract,  profession,  &c.^  there  it  is  other- 

v;h'\    But  as  to  (lial  it  was  resolved  by  all  the  said  Justices  1-The  eccletl* 

and  Uaro;i«,  that  the  said  sentenro  should  coficlntl'^  as  km^  as  IJ^*^^„|"^Jfj 

it  remained  in  force  (b),  and  that  for  divers  caiihes.    1.  The  thccoatract 

Ecclesiastical  {b)  Judge  hath  sentenced  the  contract  and  mar*  aaJiMiTtaw 

riagetobe  void  and  of  no  effect,  and  although  they  were  of  ^f^J^^^ 

Ibc  age  of  consent ;  yet  if  the  original  contract  was  void,  and  and  aotticn 

ofnoeffiBCl,  then  there  was  just  cause  of  divorce.   2.  There  was  just  cau«« 

were  words  of  divorce  and  separation,  eosd*  divorcimnus  tl  SC'  ^^t^c^'^otAb 

otd'torcc  and  sopnration  if  ires  each  liberty  atl  ittin  vota  eomoQia$ida.  3.  If  the  mftrriage  bad  been 
f^/ra  auHiti  tmbilts,  tlic  Eccli^siastical  .Iiidgc  is  judgc  as  well  of  the  asBentaa  of  tbe Snt  COolniiet* 
Credit  is  to  be  ^vea  to  tbc  sentence!!  of  ecclcwartUaJ  cttuTU,  in  thing*  of  whidt  the  cogaiaaooo 
belong  to  ibem.  (ij  Cr.  Jac.  186. 

(r)  Where  i;i  ri\il  causes  the  l:iiipora!  C.  J.  De  Grey,  the  parties  to  the  oral 

mirUfind  the  uuc^liun  of  uurriaj;c  directly  least  the  parties  a«!^iost  whom  the  evidence 

determined  by  theecclesiastlcjil  court,  tficy  was  received,  were  parties  to  the  sentence, 

rccci\etbe  sentence  as  roue) usivc  pruuf  of  and  had  acquiesced  under  it,  or  claimed 

tlie  r.icf,  it          an  authority  nrcreJitcd  in  under  Uioso  who  were  parties,  and  who  h^d 

ajiMliciiil  proceediuj;  hy  a  ct)url  »it  campc*  acquiesced.   Judgment  of  De  Grey,  C.J. 

teat  Jurisdiction.   1  hey  rccVive  it  upon  the  1 1  Stntc  Trials  S6i .  1  PhiHi|»  on  Bvtdencn 

•anif  principles,  and  suhj  ct  to  th  >  'iame  3?2.  5lh  edit  Sinclair  v.  jinc/mV,  I  Hapg. 

rules,  by  which  thejr  adtutt  lilt- ic  U  ufotiicr  Rep.  294.   A  marriage  establisbed  by  the 

tmnH.   A  sentence  of  nullity,  therefore,  sentence  of  »  foreign  court,  bnving  proper 

and  a  s,'-nloncf  in  afriniiancc  of  iiiarri;ii;f  ,  j  n  i  Iviiction,  is  also  conelusi\  e,   ;i(t  Lord 

kive  been  received  as  concluMve  evidence,  Hardwicke,  1  Ves.  159.   But  a  scatence  in 

ottnnuesUoa  of  legitimacy,  arising  inci*  a  cause  of  jactitation,  although  it  isoTio 

dentally  uponaduoi  to  a  real  estate.    So  dencc  against  a  imrriage  upoa  a  title  in 

a  ^nteocc  in  a  cause  of  jactitation  has  ejectment,  and  in  p'-rsonal  actions  ifninedi- 

beeo  received      evidence  i^aiu^t  a  mar-  atcly  founded  upuu  a  supposed  marriage, 

itege,  upon  a  title  in  ejectment,  and  in  is  not  like  a  MDleace  of  naiUty  coodaiiifS, 

p<:T«ionn!  actions  immediately  founded  on  a  11  flttTr.SOI. 
*it^^^4  marriage,  la  aU  thptc  case«,  bsid 


Digitized  by  Google 


I 


HO  Ken  N  *8  Case,   Part  VIL— 43  b.-44  a. 

paramus;  and  gives  each  of  them  liberty  «(/  alia  votaconxo- 
iamda,  3.  Ifthe  marriag^e  had  been  htfm  an.  nubiles^  the  £c- 
clesiaatical  Judge  in  judgfe  as  well  of  the  ament  as  of  the  fint 

contract,  and  what  shall  be  a  suflicient  ai^ent  or  act;  and 
(«) Jeiik.Cent.  allhoui^h  tlic  Frrlr^inMical  Jiids-e  shews  ihvfa)  cause  of  his 
sentence,  yet  lorasuiuch  as  he  is  jtid^e  of  the  ori'jinal  matter, 
sc.  of  the  lawfulness  of  the  niarriai^e,  we  will  never  examine 
the  cause,  whether  it  be  true  or  not ;  for  of  thini^s  (the  cogni- 
zance whereof  belongs  to  the  Ecclesiastical  Court),  we  ought 
to  gi?e  ih)  credit  to  their  sentences,  as  they  give  to  the  iudg« 
ments  in  our  Courts.  Also  the  rule  of  their  law  is,  quod  mas- 
cult  (juhkm  piihrre^  prmina:  viri  polrnlcs  mulrimon''  cnnsenliri 
possunt  ;  and  the  determination  thereof  doth  belong  to  their 
TbccauM  of    cognizance.    And  as  to  the  case  of  11  H.  7.  27  a.  it  is  true, 
that' the  cause  of  the  divorce  ought  to  be  shewed,  because 
BhewD.^        ^"^^  divorces  diraoWe  the  marriaij^,  «c«  a  vinculo  nuUrimmdif 
(6)  Jenk.  Cent,  bastardise  the  issue,  and  bar  the  wife  of  her  dower^  and  some  o 
1^  I  7°'^'*  ^^^^^     (horOf  uhich  do  not  dissolve  the  marriage,  nor  bar  the 
5  Co.  7  a.  dower,  nor  bastardise  the  issue  ;  but  in  the  case  of  de- 

CandiVfCtM.  privation  the(r)  canse  need  not  be  shewed,  for  be  it  riglit  or 
8Co.'i35b.  wrong,  upon  cause  or  without  caui>e,  it  stands,  and  every  depri- 
Cawiy^ai.  nation  disables  and  removes  the  party  deprived,  as  well  for 
(r)  1  Sid.  71,  one  cause  as  for  iHiother,  as  long  as  the  deprivation  remains 
[  ♦  44  a.  ]  •in  force.  Vide  8  Ass.  9  (d)  E.  4.  24  a.  7  K  4.  (e)  32  a.  3  H. 
«wi  6.  12  n.  8.  5.  And  Coke  C.  J.  cited  the  case  in  22  E.  4.  Tit. 
M'^?Mc?  Consultat.  5.  Corbel's  case,  where  the  case  wa«,  that  Sir  R. 
(rfj Br.plcading  Corbet  had  by  El.  his  wife  two  Fons,  Uobert  the  elder,  and 
37.  Roger  the  younger,  and  died  ;  Robert  the  elder  bein^  within 

(rTFitz?Bar.96.  the  age  of  fourteen  years,  took  one  Mand  to  wife,  and  at  full 
Kr.  Abbe  ct   '  age  they  cohabited  together,  et  habuerunt  carnal,  copulam^  et 
fK  ^%\^^  \        cogjiiti  (  t  reputali  pro  viro  ct  uxore  palnm  ;  and  afterwards  the 
IjB,  ^*         said  Robert  put  away  the  said  Mand  his  wife,  having  no  issue 
by  her,  and  married  one  Letticc,  <&c.  living  the  said  Maud, 
and  had  issue  Robert  by  her;   and  afterwards  Robert, 
who  so  married  Lettice,  died,  and  Lettice  declared  pub* 
licly  that  she  was  the  lawAil  wife  of  Robert^  and  ber  ton  a 
mutter ;  for  which  the  said  Roi^er  the  son  of  the  said  Sir  Robert 
Corbet  sued  in  the  Spiritual  Court  to  reverse  the  marriage  bc- 
Iwprn  Robert  his  brother  and  Lettice,  and  that  I^ettice  be  put 
to  rill  nee:  for  which  cause  T^ettice  sued  a  prohibition.  And 
1.  IfR.andM.  in  Uiut  case  three  points  were  resolved.    1.   i  iiat  if  Robert 
badlMdiMne,  and  Maud  had  bad  iMue  and  had  been  unjustly  divorced,  and 
ha%  '"uS*iQ    afterwards  Robert  had  married  Lettice  and  had  issue  and  died, 
Ihc Eccieaiasti-  the  issue  of  Robert  and  Maud  might  sue  in  the  EoclcsiasticBl 
cat  Court  to     Court  to  avoid  the  divorce  ;  for  so  long  as  the  divorce  stood  in 
avoid  thcdi-     fQ^ce  (the  common  law  Hves  so  great  credit  (  /')  to  it)  the  issue 


i/)Jeak.Cent.  could  not  have  remedy  by  the  common  law.    And  note  in  the 

99.  4  Co.  49.  case  no  cause  of  the  divorce  doth  appear,  but  because  the  mar* 

5  Co."?  "^^^  yrhen  the  |»arties  were  infra  annof  nuMfes  f  and 

GAudry's  case.  In  uio  Said  case  of  divorce,  the  issue  shall  have  his  suit  to  re- 

8  Co..i:j5  b.  terse  it  originally  in  the  Spiritual  Court ;  for  the  divorce  is  a 

C^"^!****  spiritual  judgment,  and  on^ht  to  be  reversed  in  the  Spiritual 

*  ^  '  Court.  But  ID  the  case  of  Corbet  there  is  uo  divorce,  nor 
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other  spiritual  judgment  that  should  disable  the  said  Roger; 
and  therefore  he  ou^ht  originally  to  begin  at  the  common  law  Scei  ]Uc,3,4«. 
as  heir,  and  he  shall  have  all  actions  in  the  temporal  court  a§  P^*^* 
heir,  and  all  beneSts      heir  a{i:afnst  the  issue  of  Letticc  not- 
withstanding  the  second  marriage:  fni-  tliat  is  void  in  nil  laws 
temporal  and  spiritual,  and  the  action  and  <.nii!:inal  to  bastard- 
ize any  shall  not  be  moved  originally  in  tlie  Spiritual  Court, 
when  no  spiritual  sentence  doth  disable  him  :  but  he  shall  begin 
in  the  temporal  court,  and  then,  if  need  be,  they  shall  write  to 
the  spiritualJudge,  if  general  bastardy  be  a]le^;rd  ;  and  the 
reason  thereof  is,  because  a  man  may  l)o  a  hastaxi  in  tlie  tem- 
poral law,  and  mulier  in  the  spiritna!  law.  and  r  courrrto.  As 
a  man  who  is  begotten  in  adultery  during  the  co\  erture  is  niidier 
by  the  temporal  law,  and  bastard  by  the  spiritual  law.  And  if 
a  man  {d)  beats  a  clerk,,  if  he  sues  in  the  Spiritual  Court  to 
excommunicate  him  for  the  oHTence,  he  doth  well:  but  if  he 
sue^  there  to  have  amendj*,  he  shall  have  a  prohibition.  2.  It  was  Wicn  the 
resolved  in  the  s-x'uX  ra^e  of  Corbet,  that  whm  the  Spiritual  fj[*i"^J^^.^°"'^ 
Court  shall  have  jnrindiction,  the  uliole  cause  ought  to  be  spi-  ri»aii:ti(m  tiJe 
rUuai :  as  if  a  parson  libels  against  a  iuyman  for  taking  away  wlioic  axu^ 
his  tithes,  the  temporal  court  shall  hare  jurisdiction,  for  it  is  J^'^i^^ 
■ixed  witb  the  temporality :  and  in  the  same  case  the  matter  (S)'f.n.'b.51. 
•if  mixed  (by  consequence)  with  the  temporalty,  xc.  that  the    [•44  b.] 
one  i^  heir,  and  that  the  other  is  a  bastard  ;  but  if  the  said  case  K.o2t,  12  H.7. 
ol' tillies  be  between  parson  and  parson,  or  bet've^n  a  parson  jQ^^gi^*'^^* 
and  a  laynian,  if  tlie  ri^ht  of  tithes  cotne««  in  question,  the  Spi- 
ritual Court  &hull  huvii  the  jurisdiction  (c).    See  the  statute 
De  circumspecte  agntisj  where  it  is  said  that  (a)  mere  spirituali  (a)  2  Ioit.488. 
belong  to  the  ecclesiastical  cognizance.    And  Linwood,  cap. 
De  foro  competent*,  fo.  7.  sailh,  mere  spirilualki  sic  dicla^  quia 
non  habent  mixturam  temporalium  :  and  where  the  said  act 
dc  mortali percalo^  J^inwood  expounds  it,  and  saith,  non 
(i)  intelligas  de  omni  peccalo  morluli^  std  de  tali  cujus  punilio  de  (&j  2  Ixist. 48«. 
ni  naturd  special  ad  forum  eeclesiatV :  nam  si  de  ralwiit  cujus' 
Ub*  peeeati  moriaC  cognosceret  eeelesia^  sic  perirei  temporaP 
glndii  jurisdiction  cum  x/.r  esset  dare  caus.  quin  raiione  peeeaH 
pofsii  dtferri  ad  rcclcs\    3,  It  was  resolved  in  tlie  said  case  of  \Vhcn  the 
Corbet,  that  when  the  whole  cause  is  originally  spiritual,  yf  t  ^vhoie cau»c  is 
if  after  in  the  Spiritual  Court  they  are  to  try  a  tempora)  (  onu-  rUua?,*yct*ir 
sance,  a  prohibition  shall  issue  ;  as  if  one  parson  sailh,  that  the  after  In  the 
place  is  within  his  parish,  and  the  other  contrary,  after  tuch  ^P'ntuai  Court 
Bitter  shewed  a  prohibition  shall  issue  (o);  and  therewith  ^  S^ntJ^rai  co- 
a^jree  39  E.  3.  23.  et  (c)  5  H.  5.  10  b.    Note,  reader,  a  good  nusancc,  apro- 
difference  between  a  repeal  of  a  sentence  of  divorce  given  in  Wlwtiott  sbaU 
the  life  of  the  parties,  and  (o  i;lve  sentence  of  divorce  after  the 
death  of  the  parties,    h  ot  it  appears  by  the  said  case  of  22  E.  Inctfon^sjf" 
4.  that  a  sentence  of  divorce  may  be  repealed  in  the  Spiritual  Br.  Juris.  30. 
Court  by  a  suit  there  after  the  dleatli  of  the  parties ;  but  if  any 


k)  Afc.  Cheetrman  v.  Uoby,  Willes  680.  (d)  Acc.  RMrv.  Yateman,  lSid.8«.S,C. 
Urake  v.  Taylor,  I  Strsnge  87.  Com.  Dig.    I  Lev.  78.  Com.  Diff.  Probibitioa.  P.  14. 
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of  the  parties  be  dead  before  any  divorce  sentenced  in  the  Ec- 
clesiastical Court,  there  they  cannot  sue  id  the  Spiritual  Court 
to  declare  th^  marriage  Toid,  and  Co  bastardize  the  isstie  (b). 
For  the  trial  doth  originally  belong  to  the  King^s  Court,  where 

no  disability  is  bv  sentence  in  the  Spiritual  Court ;  and  there- 
with nirree  39  As^.  p.  10.  39  E.  3.  3\.  and  24  H.  S.  Tit.  Bas- 
A diTorr c  nftcr  tardy  44  b.  TImt  a  divorce  after  the  death  ot  :iny  of  the 
^  of*the°ar-  P**"*'^*  ^  sentence  declaratory  timt  the  marriage  was  void 
tk«,^or  a  Mn-  ^^^^  the  death  of  any  of  the  parlies,  shall  not  bind  them;  for 
tence  decUra-  it  is  but  in  effSMSt  to  bastardize  the  issue,  of  which  they  have  not 
torytlmt  the  originally  cogoizance,  as  hath  been  said,  fide  19* Ass.  p.  2. 
^TH^r'uu;  'f       '^^  married  itt/ra  amws  mdifeif^  and  afier  the  full  n^^ 

dcatliof  aay  a  divorce  be  between  them,  it  dissolves  tlie  marriage  ;  for  there 
sh^'not'wiS  broujrht  an  assi}?e  a^^ainst  her  husband  :  see  Bury's  case 

thfrn,"**         in  ^he  Fiilb  Part  of  my  Reports,  fol.  98.  and  see  Cawdry*8 
case  in  the  same  book,  and  see  Buntini^*8  case  in  the  Fourth 
Part  of  my  Reporte,  fol.  99.  and  11  H.7.  9.  34  11.  6.  14.  12 
.  H.  8.  5.    As  to  the  seconrl  point  it  was  objected,  that  the 
plaintiff  should  have  a  traverse  without  nny  office  found  for 
liim;  for  when  a  direct  and  •'tifl'tcient  ollice  is  found  in  one 
county  by  force  ot  u  JJieju  clausil  eu  ii  emumyor  Mundantus^  after 
the  death  of  the  ancestor  there  shall  never  be  an  office  found 
again  for  the  same  land,  as  long  as  that  stands  in  itA  force ;  for 
otherwise  the  law  would  never  have  an  end :  and  therewith  * 
airree  4  M.  4.  for  7)  15.  14  E.  4.  5.  15  E.  4.  11.  2K.7.*1?. 
18.  and  therefon'  it  would  he  hard  lo  co.npel  him  to  lincl  an 
[_*46a.  ]    office  for  him,  *belure  he  can  traver-e;  where  by  the  law  he 
cannot  find  in  such  case  any  office.   S.  It  was  objected  that 
2  Inst.  688»     the  sifttute  of  8  E.  6.  c.  8.  bath  remedied  it  if  any  office  were 
*^»**'        requisite  by  the  common  law,  the  words  of  which  act  are— 
"  And  whereas  one  person  or  more  is  or  shall  be  found  heir  to 
**  the  King's  tenant  l)y  ofTice  where  auv  other  person  iaorphall 
**  be  heir,  or  if  one  person  or  more  be  or  shall  bo  found  licir 
«  by  office  in  one  county,  and  another  person  or  persons  is  or 
snail  be  found  heir  to  the  same  part^  in  another  county,  &c. 
^  be  it  enacted,  that  every  person  gneved  by  any  such  office 
shall  and  may  have  lus  or  their  traverse  to  the  same  imnie- 
diately^  or  after,  at  his  or  their  pleasure,  and  proceed  aod 

(b>  Ace.  Go.  Litt.  SS  a.  Morrit  v.  Webber^  bctwern  voidable  marriages  and  niarna|^ 
Moor  Ffhts  V.  Harrh,  ^  Solk.  548.  void  ah  initio:  the  foritKT  nrc  cslecinwl 
S.  C.  [(Joinb.  SOU.  4  Mod.  182  ]  EiUol  and  valid  to  all  civil  purposes,  unicss  scutcoccof 
Sugden  V,  Gmrrt  ePhill.  16.  The  roaon  nullity  is  actually  declared  durini;  the  1He> 
why  the  Spiritual  Court  cannot  give  sen-  lime  (»f  the  jjiartics;  and,  consequently,  after 
tence  to  aunul  a  marriage  after  the  death  of  the  death  ot  oue  oi  the  parties,  tbeii&uc  caa- 
the  parlies  is  said  to  be.lieaivie  the  sentence  not  be  bastardized;  bnt  the  latter  is  a  nere- 
is given  only  pro  xa/u/r  anm^r ,-  nml  (hen  it  tricioiis  ami  itot  ii  ttuUrimonial  union  :  no 
is  too  late.  Pride  v.  Earls  of  Balh  and  Mon-  sentence  of  avoidance  is  ucccs!sary  ;  aod  the 
Ugue^  1  Salk.  ISO.  Although  the  Bccleai-  issuemaybebtfstardi/.cdaftcrthcdcalhofone 
Mtical  Court  cannot  pronounce  sentence  of  or  both  the  parties^  by  proving  that  the  ssp- 

nuHity  after  the  death  of  one  of  the  mnrrit  d  yo^vi\  in,irri;i''o  wn*  void  ah  initio,  l^hilipts. 

parties,  jet  it  may  punish  the  survivor  tor  Uurj/,  skiiui.  r.o.  i'ride  v.  Jumrt  of  liath, 

the  offence,  BrMMtMard  v.  Edwards^  t  Tea.  sod  Montagu  Elliot  and  Sugilcn  v.  Gmrr,  ek 

12  Mod.  \^2.  tup.  and  /  /V/r  //oy^m  v.  GtM^  1  Salk.  119- 

In  the  temporal  Courts  there  is  a  differcDce  Co.  Litt  1244  a. 
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live  like  trial  And  adviiitare,  m  in  otfcer  cawi  of  tmverae. 
By  vhidi  it  sppeara  that  t£e  party  grieved  shall  have  a  (ra- 
fene  (without  itpeakmg  of  any  office),  and  proceed  and  hare 

fioch  advantage      in  other  cnsea  of  traverse:  and  in  other 

cases  of  traverse  there  needs  not  anv  office.    But  it  was  re-  The  platnUIT 

solved,  that  as  this  case  at  bar  is,  the  plamtift  ou!;:bt  to  huve  an  ""^'^'^'^  ^^md 

office  found  before  he  can  traverse.   And  as  to  the  first  objcc-  before  be  cim 

tioa  it  waa  aD8irered,and  resolved  that  in  soeh  sbeeial  ease  of  tnvrrM.  He 

finding  an  heir,  he  wfio  is  right  heir  and  grieTed  by  the  office       jjJI'^r''  - 

M\  have  a  new  writ  of  Diem  clausit  extremum^  or  Mandamus,  edbytbuoOcci 

Fnr  ho  19  a  atranj^er  to  the  said  office,  and  therefore  the  shall  bnvc  a 

olbfu  shall  not  N:onclude  hira.    And  the  said  rule,  and  the  Jf^J^^**^ 

hooks  are  to  be  intended,  that  the  same  pert^on  shall  not  tmnMm  or 

have  a  new  Diem  dautU  extremtm,  or  Mandamus^  after  an  Muuteanit. 

office  once  duly  found;  but  another  person  shall  have  one  Jcnk.CcDt.289. 

in  that  ca^^e  to  prove  himself  hoir,  and  therewith  agree  30  Cro.  J.ic.^l^Wi. 

A«.  p.  i?8.  F.  N.  R.  I  li.  7.  15  b.      U.  2.  Livery  2UaLm 

'-"^  Stamf.  I*rtpr{?f^.      b.  And  that  there  o!i:^ht  to  be  an  ofiice 

beiore  he  can  traverse,  the  common  law  therein  hath  great 

rea«;on ;  for  when  the  Kinj;  i^  sure  of  wardship  or  prinKr  seisin 

by  the  office,  tt  is  not  reason  that  any  one  who  pretends  him« 

wlf  heir  shonid  traverse  the  first  office  that  the  other  is  not 

heir,  until  the  King  be  snre  to  have  profit  by  him,  either  by 

wardship  or  primer  srhh?;    for  then,  after  the  first  ofTice 

avoided  by  traverse,  he  might  shew  matter  to  bar  the  King  of 

wardship  and  primer  seisin^  which  would  not  be  reasonable. 

Abo  at  the  common  law  interpleader  lies,  where  by  two  seve-  j^^^  (^nmmon 

nl  offices  in  one  and  the  same  connty  several  penons  are  erTi!"  w'ifcre 

nverally  found  heirs  to  one  and  the  same  person,  to  one  and  by  two  xercrai 

the  nme  land  ;  ergo,  the  party  grieved  may  have  n  n  rit  to  find  oOcck  'miMm 

anoHire  for  him  ;  for  otfierwiee  no  interpleader  can  be:  for  r.ntv  several 

the  heir  who  was  first  found  heir  shall  have  a  scire  fucins  in  tfie  persons  arc 

Chancery  against  him  who  is  (bund  heir  by  the  second  oiiicc  werally fimad 

(because  the  King  is  in  doubt  to  whom  to  make  livery) ;  upon  *' 

which  if  be  appear,  and  justify  the  second  office,  for  the  trial 

of  the  privity  of  the  blood,  then  be  ou<::bt  to  traverse  the  first 

nffirr  (for  all  thr  ? ntrrpleadin^  '•Imll  Ik-  thereupon),  and  upon 

the  trial  Ihcrcot  he  wiio  is  found  heir  sliail  have  livery.  So 

that  it  clearly  a[)pears  that  he  who  traverses  the  office  in  such 

case  ought  to  have  an  ofBcc  found  for  him  by  the  common  law: 

and  therewith  agree  96  E.  3.  Travera.  44.  16  B.  4. 4.  Fits. 

Nat.  Br.  162,  262.    For  he  who  obgbt  to  sue  *livery,  ought  [e45b.] 

to  have  an  office  before  be  traver^c^.    Otherwise  of  a  stranger 

who  destroys  the  Kin 2:'^  title.     Vide  36  E.  5.    Traverse  44. 

12  E.  4.  18  b.  IG  K.  4.  4  a.  43  Ass.  20.  9  H.  7.  24.  5  E.  4.  5- 

iti  H.  6.  46  E.  J.  Bre.  618.    As  to  the  second  objection,  it 

was  answered  and  resolved,  that  the  said  act  of  8  E.  6.  gives 

not  a  traverse  to  him  who  pretends  himaelf  to  be  heir  against 

aa  office  finding  for  another  heir,  without  an  office  found  for 

l)im;  for  that  is  incident  to  it,  which  is  not  taken  away  by  the 

general  words  of  the  act ;  for  then  all  interpleaders  would  be 

thereby  also  taken  away,  which  never  was  the  intention  of  the 

act :  but  the  intention  of  the  makers  of  the  act  was,  to  take 
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away  a  great  doubt  that  was  at  the  cmamon  laW,  if  one  be 
found  heir  within  age  by  one  office,  and  afterwards  another  w 
found  heir  in  the  same  county  of  full  a^e,  if  any  traverse  end 

interpleader  should  be  immoHiaftly,  or  if"  tlio  travpr<.T  and  in- 
terploadinn;'  should  stay  until  the  fiil!  age  of  the  infant, /w// 
vexata  quccslio,  as  appears  in  our  books,  *riY.  36  E.  3.  Travense 
44.  5  E.  4.  4.  1  H.  7.  14  a.  F.  N.  B.  162.    And  ilierefore  to 
(a)  8B.6.  c.8.  oust  that  doubt  was  the  stat  of  (o)  2  E.  6.  made,  by  which  it  ii 
2 J"st_  6^,      enacted,  "  (hat  the  party  grieved  shall  have  a  traverse  imme* 
'  diately,"  which  word  (imraediately)  proves  the  intention  of  the 

said  act  to  provide  for  the  said  doubt,  and  to  give  htm  who  was 
grieved  in  such  case  a  traverse  presently;  but  not  to  alter  the 
Foundation  of  the  traverse,  sc.  oflice,  which  ought  to  be  found 
for  the  party  grieved  befbre  he  could  traverm  t  and  where  the 
statute  seith  thst  he  shall  have  a  traverse  presently,  it  is  in- 
(A)3lMt.690.  trnided  that  he  ought  to  observe  all  (b)  incidents  to  a  trsverse: 
There  cannot    for  the  office  is  the  ground  and  foundation  of  his  traverse.  As 
l)e  abiUof  re-      ^jj^  (liijd  point  it  was  resolved  by  the  greater  part,  tluU  a 
b'iUof  w??vor.  ^'^^     revivor  on  a  bill  of  revivor  should  not  be  admitted  (» )  for 
(c)  6  Co.  45  a.    ti)e  infiuileneiis  :  for  (c)  infinitum  injure  reprobalur,-  and  no 
9  Co.  168  Ik     writ  of  Joumeyi  aeeompis  on  journevs  accompU  shall  be 
•i'lnst  iio      brought.    But  it  was  resolved  by  all,  that,  as  this  case  is,  the 
Bob!  159.       last  bill  of  revivor  was  absurd,  for  it  prays  that  the  fir^t  bill 
might  be  revived  ;  and  the  first  bill  prays,  that  Martha  might 
traverse,  and  Martha  is  dead;  and  therefore  the  bill  of  revivor 
ought  to  have  prayed  that  her  heir  lui^ht  traverse.    And  so 
•  first  the  divorce,  so  long  as  it  doth  reuMun  in  forc^  doth  bind 
the  right       The  not  finding  of  an  office  doth  disable  the 
plaintiflF  to  traverse  the  office :  and,  lastly,  the  bill  of  revivor  on 
the  bill  of  revivor,  as  this  case  is.  is  not  maintainable. 


(v)  According  to  the  present  practice  of  first  bill.  Fid.  AUorticjf  - General  v.  Btrk- 
the  Cbsncery  ConrtB  there  maj  be  a  bill  of  Acm,  Hsrd.  801. 
rarivor  oa  a  bill  of  revivor  to  revive  the 
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NuUl  reodemus,  oiilli  oegabimus,  aut  differemiu  jiutitUm  aut  rrrtum. 

Mmgna  Chnrta,  cup.  29. 

Xcx  pracepit  nt  pax  aacrosancts  eccleais  et  re^ni  solide  conaerretur  at  cnlatur  in  omnibtnit  rt 
^BodJntUtiA  uoguliB)  tarn  paupcribus  quam  dmtilHis»  Bdminiatretur,  nullB  ba6lt«  penvBBrun 
ntioat.  WuimammMt,  L     *  1. 


WITR  ROTBi  AVa^RBPCBBIfeBt, 

Bt  JOHN  FARQUUAR  FRASER,  £s«. 

OP  LUICOLt|*S  imt,  BAEEIITBB  AT  hk** 


TOL.  If. 


Digitized  by  Google 


Digitized  by  Google 
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QUOD  scripsi  (ut  novcrit 
lector  eruditus)  priorum 
mearam  in  nonnullis  Pre- 
fationum  de  lep^um  Anc^liae, 
etanttquitatp  exceilenlia, 
duas  has  produxit  qusestio- 
nes :  L  An  historiographi 
in  lioc  milii  conveniunt 
quod  in  illis  adeo  confiden- 
ter  asserui :  2.  Cum  tarn 
crebra  facta  sit  de  legibus 
Angliaj  municipalibus  rc- 
petitio,  quodnam  nit  corpus 
sive  textus  juris  municipalis 
Ct  nbi  deinde  invenifMiduin. 
Ad  iitrascjuc  (juarutn  rr- 
iponsion'  tandem  rcddere 
visum  est.  Primam  quod  at- 
tinet,  qiianquani  libri  et 
acta  publica  (qufc  sunt  et 
vetustatis  et  veritatis  ves- 
tigia) a  me  in  prefatidn  ibiis 
in  tertiam  etm  sextam  Com- 
mentariorum  mcorum  par- 
tem prolata,  ejus  fidei  sunt 
et  aulhoritatis  quod  histo- 
liogriiphi  auxilio  nequa- 
quam  oj)us  est;  leviori  ta- 
Rien  ut  dicam  tactu,  ex  con- 
senttentc  Jiisttn  uirum  suf- 
iragio  de  aBtiquiUte^  cl 


THAT  which  i  have  writ- 
ten fas  you  know  learned 
reader)  in  some  of  my  for- 
mer Prefaces  of  the  anti- 
quity and  excellency  of  our 
laws  of  England,  hath 
produced  these  two  ques- 
tions :  first,  Whether  histo- 
riographers do  concur  with 
that  which  there  so  con- 
stantly hnth  been  affirnted  ? 
Secondly,  sociii^  so  great 
and  su  often  rehearsal  is 
made  of  the  common  lawg 
of  Eni^iand,  what  the  body 
or  text  of  the  common  lavir 
is,  and  consequently  where 
a  man  may  find  it  ?  To 
both  which  in  the  end  I 
yielded  to  make  answer. 
For  the  first :  albeit  the 
books  and  records  (wincli 
are  el  vetustalis  et  vevita" 
Us  vestigia)  cited  by  me  in 
the  prefaces  to  tlic  Third 
and  Sixth  Parts  of  my  Com- 
mentartLs,  are  of  that  au- 
thority that  they  need  not 
the  aid  of  any  historian: 
yet  Will  I  With  u  light  touch 
set  dowMOut  of  the  consent 
h2  . 


If 
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of  history,  some  proofs  of 
the  Boiiquity,  (ahd  from  the 
censure  of  those  persons, 
Ivbo  in  respect  of  their 
profession  (for  they  were 
inonkiand  clergymen)  may 
lather  be  suspected  of  re- 
servedness  than  flattery) 
•omewhatof  the  equity  and 
excellency  of  our  laws ;  and 
that  it  doth  appear  most 
plain  by  successive  autho* 
rity  in  history  what  I  have 
positively  affirmed  out  of 
record,  that  the  grounds  of 
our  common  laws  at  this 
day  were  beyond  the  me- 
mory or  register  of  any 
beginning,  and  the  same 
which  the  Norman  conque* 
ror  then  found  within  this 
realm  of  En^^land.  The 
laws  that  William  the  Con- 
queror swore  to  observe, 
were  bon^s  el  approbate  an- 
tiquai  regfii  leges,  that  is, 
the  laws  of  this  kingdom 
\vere  in  the  beginning 
of  the  Conqueror's  reign 
goodj  approved,  and  an- 
cient. And,  that  the  peo- 
ple might  the  better  ob- 
serve their  duly,  and  the 
Conqueror  his  oatli,  he 
caused  twelve  of  the  most 
discreet  and  wise  men  in 
every  shire  throughout  all 
England,  to  be  sworn  be- 
fore himself,  that,  without 
swerving,  either  ad  drxtr' 
or  sinistra?/! ,  that  is,  ncitlier 
to  flatter  prerogative,,  or  ex- 
tend privilege,  they  should 
declare  tlic  integrity  of  their 
Jtiws  without  concealing. 


(censuia  eor*.  quos  fotiSfl 
toon  imroerito  (si  spectes 
eorum  ordinem)  stispiceris 
potius  de  vitio  reticendi 
quam  blandiendi)  de  8equi« 
late  et  elkcellentift  legum 
nostrar',  nonnulla  adjiciam 
argumenta  ;  et  quod  te»* 
timoniis  historic  omnium 
superior'  tenipor'  liquet  hoe 
Imprimis  manifesto,  quod 
positife  ex  mbnumentis  af« 
firipafi,  principia  nempe 
legum  nostrar'  hodie  muni- 
eipaliuro'^tanto  ietro  idolU" 
isse^  quod  nihil  omnino  illo^ 
rum  de  origine  ostendi  po* 
test ;  becque  ilia  fuisse  ea^ 
dem  qu8D  victor  ille  Nor- 
mannus  in  hoc  Angl'  regno 
inveniebat.     Leges,  qnag 
Gulielmus  gentis  nostr'  6ub- 
actor  jurejurando  se  fiS- 
trinxit  observaturum,  fue- 
runt  bonae  et  opprobatae 
anliquse  regni  leges.  Et, 
quo  rectius   populus  sua 
officia  et  victor  jurament' 
sanctius  observarent,  con- 
stituit,  ut  de  singulis  fotiua 
Angl*  comitatibus  12,  viri 
sapientiores  coram  sejnra- 
rent,  quod  nec  ad  dcxtram 
nec  ad  siriistr*  declinantcs, 
hoc  est,  nec  prrcrogalivam 
blandientes,  nec  privilegia 
dilatantes,   legum  suarnm 
sanctitatem  patefacerent, 
nil  prietermittentes,  nil  n<N 
denies,    nil  prfBvaricando 
mittentes:  Et  Aldrcdus  Ar- 
chirpi«?c*  (qui  corona  Regis 
caput  cinxit  triiimphali)  et 
Hugo   Loruliiicnsis  Fpis- 
cop'>  per  prKcepi'  Kegis 
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€Crip9criint  propriis  mani- 
hu8  omnia  quae  pracd' jiira- 
ti  dixenint.  Et  has  (teste 
1ng"ulpho)  authentlcas  esse 
et  perpeiuas  per  totum  re^- 
nam  Angl'  invioiabiiiler  le- 
nendas  sub  poenis  a:iMvissi'- 
mis  proclamavit.  bunnimm 
cujus,  cum  (lii^es^^is^et  in 
Magn'  (lit  liMiiiimur)  Char- 
tam,  soluui  pr<)Culciu!>io  vt 
fundament'  Ic^'  onuiiiiin 
posterior'  sig^naculo  securi- 
talis  ct  voto  beavit  SBterni- 
tatis,  hoc  geiienili  conclii- 
iJens  edicto  :  lioc  quoqiie 
prii^cipimns,  lit  omnes  ba- 
be lU  et  teneant  legem  Ed- 
wardi  Regis  in  omnibus 
rebus  :  benij^nique  sui  ope- 
lis  prselustri  liac  sua  in- 
ficrip*  erexit  frontispicitim : 
^Villielmus  Dei  gratia  Ilex 
Ani^lorum,  Dux  Norman- 
nor',  omnib*  liommib'  suis 
Francis  et  Anglicissalutcm. 
Statuimus  imprimis  super 
omnia  unum  Deum  per 
fotam  rei^a*  nosLr'  vene- 
rari,  unaiii  fldem  Christi 
semper  inviolatam  custo- 
4iri,  paeem  et  con  cord  iam, 
judicium  et  justiciam  inter 
Anglos  et  Normannos, 
Francos  et  Britones  Wal- 
lia;  et  Cornuhia?,  Picto??  et 
Bcotos  AlbanisB,  stmiiiler 
inter  et  insulanos,  pro- 
viiicias  et  patrias,  quas  per- 
tinent ad  corona  m  etdignita- 
tem  defensionetn  ct  obser- 
vationem  et  honoreni  regni 
nostri,  et  inter  omnes  nobis 
•nbjectosperuni  versa  m  mo- 
luurcbiBin  re^^ui  Britaania 


adding,  or  in  any  sort  vary* 
in"-  from- the  truth.  And 
Aldred,  the  Archbishop  that 
liad  crowned  him,  and 
Hu£^li,  the  Rishop  of  Lon- 
don, by  the  King's  com- 
nuindment  wrote  that  which 
the  saidjuratshad  delivered: 
and  these,  Ths  saitli  Ingul- 
piius)  by  public  procl^ima- 
tion,  lie  declared  to  be  au- 
thentic, and  forever,  under 
grievous  punishment,  to  be 
inviolably  observed,  the  sum 
of  wliich,  composed  by  him 
into  a  Manila  Charta,  (the 
groundwoik  of  all  those 
that  after  followed)  he  bless- 
ed with  the  seal  of  security, 
and  wish  of  eternity,  clos- 
ing it  up  with  tills  general 
edict:  and  we  further  com- 
mand that  all  men  keep  and 
observe  duly  the  laws  of 
K.  Edward  :  rearing  up  the 
IVoiitispiece  of  his  gracious 
work  with  his  glorious  stile 
*'  Willie'mus,  Dei  gratia 
Rex  Ani;liini;u,  Dux  Nor- 
nianor'  omnibus  Uominibus 
suis  Francis  et  Anglicis 
salutcm.  Statuimus  im- 
primis super  omrua  unum 
Deum  per  totum  regn* 
nostr'  venerari,  unam  fidem 
Christi  semper  inviolatam 
cuslodiri,  paccm  et  securi* 
tatem  et  concordiam  judi- 
cium et  justitiam  inter  An- 
glos et  Normannos  Francos 
et  Britones  Walliae  el  Cor- 
nubjfP,  Picttis  et  Scotoa 
Aibanke,  similiter  inter 
et  insulanos,  provincias  et 
patrjas  q^u»  pertinsnt  a4 
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Ex  Mat.  Par. 
moimcho  Sane- 
tlAUwnL 


Ex  Roger© 
IfoT«4lni,l¥ei- 


EsMttPir. 


£x  Roger  Uo- 


forondm  ct  dignitatem,  de- 
fensionem  et  observationcm 
et  honorem  regni  nost',  ct 
inter  omnes  nobis  stibjoctos 
per  universam  Fiionarchiam 
regrii  Britannise  In  miter  et 
inviolabiliter  observari.*' 
W.Rulus  that  succeeded  his 
fether,  80  exceeded  liimsclf 
in  misrule  and  oppression, 
that  there  h  left  no  repfister 
of  his  j^fu")(l[iess  in  this  kind  ; 
for  in  his  time  the  kinpfdnm 
wan  oppressed  with  unjust 
exactions,  and  jusiice  itself 
corrupted  witli  evil  usaji^es, 
as  appeareth  by  the  great 
Charter  of  his  succeeding 
brother  Kin^  Henry  I.  Nvho 
thereby  took  away  all  tiie 
evil  customs  wherewith 
the  kingdom  of  England 
was  un  justly  oppressed, 
and  restored  the  law  of 
King  Edward,  (such  law 
ns  was  in  the  time  of  the 
holy  Confessor)  with  those 
amendments  which  his  fa- 
ther added  by  the  advice 
of  his  Barons.  What  these 
were  Mat.  Par.  (who  haUi 
inserted  the  ciiarter  in  \m 
story)  declareth  to  be  the 
ancient  liberties  and  cus- 
toms which  flourished  in 
this  kingdom  in  tUe  lime 
of  holy  king  Edward.  And 
lieic  \\  iili  agreelh  Ilov  i'den 
in  these  words  :  Kino  1  i(  n- 
ry  I.  took  awav  all  tiie 
evil  customs  and  unjubt 
exactions  wherewith  the 
kingdom  of  England  uas 
unjustly  oppressed  :  ho 
settled  an  assured  peace 


firmiter  et  inviolabililer  ob- 
servari.  Patri  qui  successit 
Gulielmus  Rufus,rem  male 
gubernando  libcrtntesquc 
omnes  supprirnrndo  ita  se 
excessit,  quod  virtutis  suae 
hujusmodi  ne  reliquum  om- 
nino  est  vestigium ;  sub 
l!lo  eniin,  regnum  oppres- 
sum  erat  injustis  exactioni- 
hus,  justiriaquc  ipsa  malis 
adiilterahal  consuetudi- 
n»bus,  ut  plane  constat  ex 
Ma«na  ilia  Charta  succe- 
dentis  sui  fratris  Hearici 
primi,  qua  penitus  abro- 
gavit  omnes  malas  consue- 
tudines  quib*  regn'  AngI' 
injuste  opprimebatur,  re- 
sts uravit  legem  regis  Ekl- 
wardi,  (banc  nimiruni,  qum 
sancti  iliius  Confessoris  vi- 
guisset  tempdribus)  cum 
illis  cmendationib' quib'  pa- 
ter earn  emendavit  cum 
consiho  Baronum  suoiuia. 
Leges  hie  a  Mat.  Par. 
(cujus  historia  banc  habet 
insertam  donationem)  edo- 
centur  fore,  Libertates  et 
Consuetudines  auliquai, 
quas  floruerunt  in  regpo 
temj)oie  Sancli  Regis  Ed- 
wardi.  Hoc  etiam  testatur 
Hoveden,  in  hjpc  verba ; 
Rex  llenricus  [jrimus  wn- 
nes  mabs  consuetudines  et 
iniqua^  exactiones,  quibus 
rej^iium  Angl'  injuste  op- 
priinebatur,  abstuJit, paoeni 
iirmam  in  toto  regno  sno 
potuit,  (t  teneri  jjnrcepit 
legem  Rfg.  Edwardi,  om- 
nibus in  commune  reddi<lifj 
&c.    Quod  etiatn  Florenli- 
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«•  Monachus  Wig^orn'  (qui 
vixil  sub  Henrico  primo) 
in  iisdem  fere  verbis  de- 
iDon«trat.  Quin  et,  injus- 
tkia  seculi  superioris  unde 
exorta  fuit^  et  unde  et  quo- 
nodo  emendala  Gultelmus 
Monachus  Malmesburien- 
Mhbmeminit  verbis.  Hen- 
ricvs  nat'  in  Anglia  et  reg^ie 
omV,  &c.  edicto  slatim  per 
Angliam  misso^  injustitias 
•  fraire  et  Ranulpho  insti- 
tutas  probibuit,  &c.  aliqua- 
rum  moderation'  legum 
revocavit  insoHtam,  Sacra- 
mento suo  et  omnium  pro- 
cerqm  ne  luderentur  cor- 
roborans,  &c.  Rex  Steph', 
qui  in  avunculi  successit 
reg^num,  charta  sua  magna 
libertatum,  Baronibus  ct 
hominibus  de  Anglia,  con- 
firmavit  his  verbis^  omnes 
libertates  et  bonas  Icsres 
quBs  Hcnricus  Rex  Ansrliie 
avunculus  meus  eis  dedit  et 
concessit,  et  omnes  bonaa 
le^s  et  bonas  corisuetudi- 
nes  eis  concedo  quas  habu- 
erunt  tempore  lleg.  Ed- 
wrardi  :  curaquc  illi  tanta 
imprimis  full  innovationi 
▼iam  intercludendi,  quod 
Rogerus  Hacon  f rater  ille 
perquam  cruditus^  in  libro 
fiuo  De  Impi^diiuentis  Sapi- 
entiap,  dicit ;  Rex  quidem 
Stcphauus,  ailalis  Icgibus 
Italiai  in  Angliam,  publico 
edicto  prohibutl  ne  ab  ali- 
quo  detinerentur.  Huic 
ffffcce^sione  proximus  fuit 
HenricuH  secutidiis,  qui 
idte  M^na  Ghana  priores 


in  his  virhole  kingdom,  and 
commanded  the  law  of  K. 
Edward  to  be  observed, 
be  restored  to  all,  &c. 
The  which,  almost  in  the 
same  phrase,  Florentius, 
a  Monk  of  Worcester,  and 
living  in  the  reign  of  Hen- 
ry 1.,  also  observeth.  And 
by  vfhom  the  injustice  of 
the  foregoing  age  proceed- 
ed, and  by  whom  and 
how  redressed,  William  the 
Monk  of  Malmesbury  de- 
llvereth  in  these  words  : 
Henry  born  in  England,  of 
kingly  birth,  &c.  by  his 
proclamation  speedily  sent 
through  England :  restrain- 
ed the  injustice  brought 
in  by  hi«  brother,  and 
Ranulph,  &c.  and  abolish- 
ed the  unwonted  lenity  of 
some  laws,  giving  assur- 
ance by  his  own  and 
all  the  nobility's  oath, 
that  they  should  not  be 
deluded,  &c.  King  Ste- 
phen that  succeeded  his 
uncle,  confirmeth  in  his 
Great  Charter  of  Liberties 
to  the  Barons  and  Cofti- 
mons  of  England  in  these 
words,  all  the  liberties 
and  good  laws  which 
Henry  King  of  England 
my  uncle  granted  unto 
them  :  and  I  grant  them 
all  the  good  laws  and 
good  customs  which  thej 
enjoyed  in  the  reign  oif 
King  Edward,  and  was 
so  jealous  of  innovation, 
as  Roger  Bacon  the 
learned  Friar  saith  in  his 
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book,  De  Impedimentis  Sa- 
piential :  King  Stephen  for- 
bad by  public  edict,  that  no 
man  should  retain  the  laws 
of  Italy  formerly  brouf^ht 
into  Enp^land.  The  next 
ttiat  succeeded  was  Hen- 
ry n.,  who  in  another 
Great  Charter  established 
the  former  laws  in  these 
Exiibroicgtfm  wofds.     Henry,  by  flie 

Aatiqusrum.  ^^^^q  God,  Kin^  of 
Eno^land,  Duke  Nnr- 
•  niandy  and  Acqnitain,  E. 
of  Anjou,  to  all  Earls,  Ba- 
rons^ and  his  faithful  <iub- 
jects  of  France  and  En«^- 
land,  greetinj^  :  know  ye 
that  1,  to  the  honour  of 
God  and  holy  clunch,  mid 
for  the  comaion  anRMid- 
ment  of  my  whole  king- 
dom, have  granted  and 
restored,  and  by  my  char- 
ter confirmed  to  God  and 
holy  church,  and  to  all 
Earls  and  Barons,  and  to 
all  my  subjects,  all  grants 
and  donations,  and  liber- 
ties and  free  customs, 
which   King    Henry  my 

•  grandfather    ^ave  and 

granted  unto  them.  And 
ail  those  evil-  customs 
Mrhich  be  abolished  and 
remitted,  I  likewise  do  re- 
fnit,  and  for  me  and  my 
lieirt  do  a<;ree  shall  be 
abolished.  By  which  words 
it  appeareth,  that  he  had 
reference  to  thai  charter  of 
his  grandfather  that  aba- 
liphM  the  umust  exaction 
•nd  usages  of  his  brother's 
reign^  and  confirn^ed  the 


slabilivit  leges,  in  hsec  ver- 
ba ;  Henricus  Dei  gratia 
Rex  Angl',  Dux  Norman- 
niae  et  AquUaniai,  Come- 
Ande£^dvi8B,  omnibus  Cos 
niitibus,  Baronibus,  et  fide- 
libus  suis  F'rancis  et  Angl* 
salutem.  Scialis  me,  ad  kio- 
norem  Dei  et  sanctae  eccle- 
siffi,  et  pro  communi  emen- 
(latif)ne  toliusre^ni  mei  con* 
cessisseetreddidisse.etchar* 
ta  men  contii niassead  bono-" 
rem  Dei  et  sancla?  ecclesic, 
et  omnibus  Comit'  et  Baron* 
etomnib'honiinib'  meis  om- 
nes  concessiones  et  doaa- 
tiones,  et  libertates  el  li- 
beras  consuetudines  qua« 
Rex  Henr*  avua  meus  eis 
dedit  et  concessit,  isimili- 
ter  etiam  omnes  malas  con- 
suetudines quas  ipse  delevit 
etremisit,  ei^'o  remitloetde- 
leri  concedo  pm  rnc  et  hffi* 
redibus  meis  Unde  liquet 
rum  in  chartani  avi  wk 
lore  relaturum,  qui  ini- 
quas  exactiones  et  constte* 
tuduies  a  rci; nante  fnM 
inslitutas  abolevisset  etBll* 
tiquiores  prajstantiorcsquc 
Sancti  Ed.  lej^es  corrobo- 
rasset.  Nec  minus  antique 
pari  etiam  lestimonio  COO* 
stabunt  nonnullae  civita* 
turn  nostra  rum  consiieta* 
dines  :  de  Londino  cntfll 
ait  Fit-Stephen  Monacbiis 
Cantuariensis :  prius  con* 
dita  est  quam  ilia  a  Reno 
et  Romulo,  (Romam  in* 
telligens)  unde  et  adhne  an- 
tiquis  eisdem  utuntur  kfpr 
bus  communibns  iostitvtMlr 
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Paulo  inferiud  perve- 
fiicimus  usque  ad  tempora 
Regis  Johannis  filii  Re^'is 
Henrici  secundi.  Hie  anno 
decimo  septimo  a  suscepto 
gubernaculo,  daas  illas  con- 
stituit     magims  charlas, 
unam,  quam  decimus,  mag- 
nam  Chartam  (ob  rei  po- 
tius  momentum  quatn  ob 
qnantitatem)    aliam  vcro 
Chartam  de  Foresta,  quae 
in  liodicrniirn  usque  extant 
diem:  de  quibus Monaclius 
Sancti   Alhnni  :     qu.'P  cx 
parte  m.wima   lei;es  aiUi- 
■quas  et  vvi:;\]  i  consuetudines 
conlinelKiiU   I'^t  nou  multo 
post  infjuit  ;  capiltiln  quo- 
<jue  ]eii;un^  et  lii)(_'r(:itnm, 
quas        mn^nale^  coulir- 
tnare  querebant,  partem  in 
charla  Regis  Henrici  supe- 
rius  8cripta  sunt,  partimque 
legibus  Regis  Edvvardi  an- 
Ciquis  excerpfa:  non  equi- 
dem  quo(i    ha«>  instituisse 
pules  Regem  IvUvardum, 
<;ed  quod  ex  iaimensa  le- 
gum  congerie,  &c.  opti- 
ma queequc  selegit,  ac  i» 
unam  coegit ;  ut  in  Tertiae 
Partis  Relationum  mearum 
Prspfatione  copiose  magis 
videri  est.     Quas  cjuulem 
Magnas  Chartas  Regis  Jo- 
hannis in  hffic  verba  habet 
Mat  Par.  p.  245.  eteaBdem 
plane  bunt  cuta  iNIag'  ilia 
Charta  el  Charta  de  Fo- 
resla,  qiia^  stabiliuntur  fir- 
.nifficiiio  leddiindir  in  Mag- 
.  na  Ciiarta,  anno  nono  Hen- 
-  rici  tertii  sancita  :  quarum 
.lauta  e&t  excellentia,  quod 


old  and  excellent  laws  nii* 
der  St.  Ed  ward '8  govern- 
ment. And  no  tess  ancient, 
even  by  the  like  aulhort- 
ties  will  appear  the  cus- 
toms of  some  of  our  cities :  Ex  stpphAnuia 

for  of  Loudon saith  Pitz-  l^L": thJ  ch^Jl 
Stephen  (a  Monk  of  Can-  lerofK.  w.  i. 

terbury),  it  was  built  be-  tJpriviiegi** 
fore  that  of   Renun  and 
Romulus  (meaning  Rome), 
wherefore  even  to  this  day 
they  use  the  same  ancient 
laws,     public  ordinances, 
&c.  Let  us  descend  a  lifde 
lower  to  the  times  of  Kinjr 
John,   the  son  of  Henry 
the  second,    in  the  \7ih 
year  of  his  reign,  made 
the  two  great  charters,  the 
one  called  Mag.  Char,  (not     •   •  .  -  " 
in  respect  of  the  quantity,  *' 
but  of  the  weight)  and  the 
other  Charta  de  Foresta, 
which  are  yet  extant  to  this 
day.    Of  which  the  Monk 
of  St.  Alban's  saith,  Qua?  Mat.P«r.  mi. 
ex  parte  maxima         an-  Jj^^ifilw. 
tiquas  et  regni  consuetu- 
dines  continebant:  tliat  is, 
which  for  the  most  part  did 
contain  the   ancient  laws 
and  customs  of  -this  realm. 
AjuI  soon  after  he  saith: 
and  those  laws  and  liberties 
wiiich  the  nobility  of  the 
realm  did   there   seek  to 
conhrm,  are  partly  in  the 
abovesaid  charier  of  King 
Henry,   and  partly  taken 
out  oi'  the  ancient  laws  of 
King  Edward :    not  that 
King   Edward    the  Con- 
fessor did  ii^stitute  them, 
j}ut  that  he  out  of  the 
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huge  lienpoC  the  laws,  &c. 
chose  Ihe  best,  and  re- 
duced them  into  one,  as 
in  the  Preface  to  the  Third 
Part  of  my  Reports  more 
at  lar^e  it  appearelh.  The 
said  Great  Charters  made 
by  King  John  are  set  down 
Mtt.Par.pag;)B   ill  hffic  verba  in  Mat.  Par. 

22if5H.3.    V^S  ^"^^  ^'^  effect  do 

airree  with  Majirna  Chnrta 

and  ("haita  de  Forcsta  es- 
triblished  and  confirmed 
by  the  Great  Charter  made 
in  9  Hen.  which  for 
their  excellency  have  since 
that  time  been  confirmed 
and  commanded  to  be  put 
in  execution  by  the  wisdom 
and  authority  of  thirty 
•s«e  Oie  Pre-  several  Parliaments*,  and 
tetoSlBitit.  aljove.  And  tliese  laws  are 
in  the  register  in  many 
writs  called  liberties,  for 
there  it  is  said,  according 
to  the  tenor  of  the  Great 
Charter  of  ihe  Liberties  of 
England,  so  called  of  tiie 
effect,  because  (h?y  make 
free :  and  Mat.  of  Par. 
and  others  fas  it  appeareth 
before)  styieth  them  by  the 
same  name.  So  as  the  an- 
tiquity and  excellency  of 
our  common  laws  do  not 
only  appear  by  historians 
of  our  own  persuasion  in 
religion,  but  by  these  mo- 
nastical  writers  :  tlie  which 
1  have  added  the  more  at 
hr^e  in  this  point  to  that 
which  I  affirmed  in  my 
former  prefaces,  to  the  end 
that  they  agreeing  toge- 
ther, may  the  better  per- 


diversorum  exinde  Parlta- 
mentor*  prudentia  et  autho- 
ritas  ultra  trigesies  illas  ap- 
probaverunt  et  execntioni 
mandaverunt.  In  Registro 
preeterea,  leges  ist©  in  re- 
scri^^tis  quani  plurimis  di- 
cuntur  libertates;  ubi  di- 
citur,  juxta  tenorcm  Mag. 
Char,  de  Libertatibus  An- 
glise,  ab  eiiectu,  quia  libe» 
ros  faciunt:  Quas  Mat. 
Far.  etalii  (ut  patet  supra) 
sub  eodem  habent  nomine. 
Jam  tandem,  non  solum 
ex  historiographis,  quibus 
idem  ac  nobis  in  relig-ione 
siiadetur,  sed  ex  liiscet'tiHin 
monasticis,  legum  noslra- 
rnm  municipalium  excel- 
leiitia  et  antiquas  eluceant 
perspicne.  Hoc  illi  meii 
in  prioribus  pra^laliiHiibus 
assertioiii  fusius  subtexui, 
ut  eat  um  unita  vis  facilius 
ntr  itique  adimat  opinionum 
discrepantiam  de  veritate 
clarissimis  adeo  multis  fir- 
missimisque  argument'  (in 
suprad'  tertisB  partis  prore- 
mio,  immn  et  teslinionio 
Johannis  Fortescue,  militis 
anrati  (qui,  regnante  Hen- 
rico sexto,  e  supremo  An- 
gliffi  tribuneli  jus  dixit) 
inter  alia  proldto  in  prae- 
fatione  sextae  mearum  re- 
lationum  partis)  demon- 
strata.  Quee  omnia  evin- 
cunt  manifesto  leg*  muni- 
cipalum  corpus  ante  dt- 
victam  banc  nation'  in- 
script'  non  fuisse  in  frag- 
mentis  illis  edictoram  at- 
que  constitutionam  pr#- 
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oial^alis  snb  tilulo  lepriim  Ruade  both  parlies  to  a«re(^ 
Reg;is  Alvredi,  Edw^irdi  tf>  the  LjulIi  miinifeslly 
primi,  EUwardi  secuinh,  proved  by  iiiiinv  unrnis\Yer- 
Ethelstani,  Edmundi,  lOd-  able  ar<^uineci(s  in  the  said 
p^ari,  Elhelredi,  CaniUi,  Frei\iee  to  theThird  Fart ; 
Edwardi  Confcssoris,  alio-  and  nlso  by  the  authority 
nimve  regum  Anolis,  of  Sir  Jolin  Fortcscue,  Ch. 
gente  hue  nondum  subju-  .ln:,iice  in  the  rei«n  of 
g-ata  :  quin  et,  ilia  adhuc  Kinglien.  G.amongstolliers 
reliquia  leguni  perpuuca  at  large,  cited  in  m)^  i^re- 
capiiuia,  majore  ex  pane  face  to  the  Sixth  Part ;  by 
sunt  edictn  qufedam  et  all  which  it  is  manifest, 
conslitutiones,  ab  iisdem  that  in  effect^  the  very  l)ody 
rejribus  ex  assensu  comi-  of  liie  common  laws  before 
tioniiii  reguij  separatim  the  Conquest  are  omiUed 
saacita.  of  the  lVaa;-ments  of 

such  arts  and  ordinances 
.  as  are  published  under  the 

title  of  tiie  Laws  of  King' 
Alfred,  F^dward  the  First, 
Edward  the  Second,  Ethel- 
stanc,     Edward,  Edg^ar, 
Etheldrod,  Canutus,  Ed- 
wanl  (lie  Confessor,  or  of 
ottier   KiniifS  of  England 
before  tiie  Conquest.  And 
those  few  chapters  of  laws 
yet  remaining,  are  for  the 
most  part  certain  acts  and 
ordinances  established  by 
the  said  several  Kini^s  by 
assent  of    the  Commoa 
Council  of  their  kingdom. 
2^  Deprastantit^  i^'gum       '^dly.    As  for  tiie  ex-  e^mqwU 
nostrarumcommuniuni  hoc    celiency  of  our  municipal  gTSSlwic 
adjiciam,  quod  Monachns    laws,   I  will  add  to  that 
Crowlandensis  illas  nequa-    which  hath  been  bmd  be- 
quam  immerito  appellavit    fore,   that   the  Monk  of 
leges  aequissimas     Et  de    Cropland  calleth  them  the 
illis   ait  Matth.  Wcstmo-    moet  just  laws,  and  Mat. 
nasteriensis:  jnbente  Cnu-    ofWestm.  of  tlicin  saith, 
tone  ab  Anglica  Imi^iin  in    they  being  by  the  appoint- 
Latinam  translatae,  tum  in    nu  ut  of  King  Cnute  trans- 
Dacta    qtiam    in   Ang^ba    Icted  out  of  English  into 
propter  eorum  squitaleai   Jjalin^  were  bjf  hm,  fof 
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tiieir  equity,  commanded 
to  be  oliserved,  as  well  in 
Denmark  as  in  England. 
And  of  this  matter  thus 
much  shall  snliice. 

But  yet  before  I  take  my 
leave  of  these  hiFlcirians,  I 
must   encountci'  some  of 
them  in  two  main  pomls. 
Triakbyjurj      First,  that  tlie  trial  by 
KTin'^i"'*  juries  oi  uvdvc  men  (which 
ftmoDg  the  old  js  one  of  the  invincible  ar- 

Britons.  ^       ...  . 

Set  LL.  Uoeli.  gumenls  ol  the  nntiquity  ot 
the  commfMi  laws,  bein*i; 
only approprialed  (o  them,) 
was  not  insiiiuled  by  the 
powerful  will  of  a  con- 
queror, as  some  of  them 
percniplorily  uihiin  they 
were. 

-  The  2d,  tliat  the  Court 
of  Common  Pleas  was  not 
erected  after  the  statute  of 
Magna  Charta  (which  was 
made  in  the  ninth  year  of 
King  Hen  3.)  contrary  to 
that  which  others  do  hold. 
For  the  1  refer  the 

leiirned  reader  to  the  Pre- 
face before  the  Third  Part 
of  my  Reports,  w  l  ie  re  he 
shall  receive  full  and  clear 
satisfaction  herein,  and  will 
'     ^         only  add  the  judgment  of. 

tlic  great  ornament  (in  his 
kind)  of  tliis  kingdom  in  his 
Cm.Btlt»  Britannia,  p.  109.  with 
which  I  will  conclude  tfiis 
point:  "  But  whereas 
lidore  Virgil  writclh,  that 
■William  the  Conqueror  first 
brought  in  the  trial  by  12 
men,  there  is  nothing  more 
untrue,  for  it  is  most  cer- 
4ain  and  apparent  by  the 


a  rege  prajfato  ol>servaii 
jubentur.  Atque  de  hac 
le  hsc  sufiiciant. 


Missos  tandem  faciamus 
historicos,  si  in  duobus 
magni  poinieris  et  momen- 
ti  lUis  juius  occunanius. 

Primo,  nioieni  experi- 
uiuii  cau.sas  per  diioLieciin 
viros  juratos  liimis- 
s-imoruin  iiiii-iu  chl  argu- 
mentor'  aiuiquilatis  legum 
communium^  ut  his  solis 
proprius)  polentis  tfubju- 
galoris  ex  arbilrio  non  fu- 
isse  inlroductum  ut  eorura 
nonnulli  audacter  satis  affir- 
marunt. 

Secundo^  curiam  actio- 
num  communium  institu- 
tam  non  fuisse  post  statu* 
turn  Magnse  Chartae  (anno 
none  Henrici  tertii  sanci* 
turn)  hoc  quod  opiniODi 
quorundam  aliorum  peni- 
tus  advenatur.  Ad  pri- 
roum  quod  attinet,  constt- 
lat  lector  doctus  procenii- 
urn  in  Tertiam  Relationuin 
mearum  partem^  ubi  ha* 
beat  in  quo  bac  de  re  edoc- 
tug  satis  acquiescat :  inte- 
rca  tamen  magni  illiat 
(suo  geuere)  hujus  regni 
ornamenti  attexam  sen- 
tenttam  in  elaborata  ejus 
Britannia,  pag.  109.  qua 
clauflam  babes  banc  rem. 
Quod  vero  Polidorus  Virgi- 
bus  scribitf  Gulielm'  illun 
Victorem  duodecim  viro- 
rum  judicium  primum  in- 
duxisse^  nihil  a  vero  alie- 
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fliits ;  moltis  enim  ante  an« 
nis  in  vsQ  fuisse  certissi- 
mum  ett  ex  legibus  Ethel- 
dredi :  nec  est  cur  terribile 
jadicinm  vocaret^  e  populo 
enim  doodecim  viri  liberi 
et  legales  e  vicinia  cite 
evocantur;  hi  jorejurando 
obligantur  vere  de  facto 
sententiam  dicere;  advoca* 
tos  coram  tribunali  utrinq* 
disserentes,  et  testes  audi- 
unt ;  inde,  receptis  ulrius- 
que  partis  instrumentis^ 
concluduntur,  8inecibo,po- 
tu,  et  igncdetinentur,  (nisi 
forte  periculum  sit  ne  ex 
illis  quispiam  moriatiir)  do- 
nee de  facto  inter  se  con- 
venerint,  quod  ubi  coram 
judice  pronunciaverint,  ille 
de  jure  scnlentiam  profert* 
Hanc  enim  rationem  pru- 
dcnlissimi  majores  nostr' 
optimam  C99e  nd  veriliilem 
eliciendam,  turn  ad  ror- 
rnptr'as  rvitnndn<3,  rt  at- 
fectns  interciiidendos;  ex- 
Ti^timarunt."  Et  modus  hie 
cruendi  veritatein  (prtpstaii- 
ti*;«!imiis  omniiio,  pianecj. 
a:i jin-^imun)  qua  de  causa 
juri  munitipidi  Ans^lijE  pe- 
culiaris  e«t.  discas  evnhicn- 
d»>  hxc  fjiire  scripsit  Justi- 
cianus  Kortescue,  cap.  25, 
26,  27,28,29,  30,  f^K  31, 
&c.  Qdui?  cum,  lit  liUTis 
efii  ni^er^Miit]  r  tiiirii^,  op- 
time  proinerueriint  (si  vtd 
gravilatein  vcl  excellen- 
tiani  spectemus)  nuliam 
tnde  partem  a  me  habes  ab- 
atractaiD,  propterca  quod 


laws  of  Kin^  Etheldred 
that  it  was  in  Use  many 
years  before:  neither  hath 
he  any  cause  to  term  it 
a  terrible  judgment;  for 
free-bom  and  lawful  men, 
are  duly  by  order  impan^ 
celled  and  called  forth  of 
the  neighbourhood,  these 
are  bound  by  oath  to  pro-* 
nounce  and  deliver  up  their 
verdict  touching  the  fact ; 
they  hear  the  counsel  plead 
on  both  sides  before  the 
bench  or  tribunal,  and  the 
depositions  of  witnesses ; 
then  taking  with  them  thc^ 
evidences  of  both  parties^ 
Ihey  are  shut  up  together, 
and  kept  from  meat,  drink,  . 
and  fire,  (unless  peradvcn- 
lure  some  one  of  them  be 
in  d;in«rer  of  death)  until 
they  be  agreed  of  the  matter 
in  fact :  which  when  they 
have  pronounced  before 
the  Judge,  he  according, 
to  law  giveth  sentence. 
For  (his  manner  of  trial 
our  most  wise  and  provi- 
dent ancestors  thought  the 
best  to  find  oiii  the  truth, 
to  avoid  con  n  pi  ion,  and  to 
cut  olf  all  partiality  and 
ancclioiis."  And  for  the 
excLdlencv  and  indiffercncy 
of  this  kind  of  trial,  anil 
wliy  it  is  only  appropriated 
to  the  common  laws  of 
England,  read  Justice  For-  Forteime.  Sm 
tescue,  ca.  25,  26.  27,  t<i8.  S^fl'mk 
29.30,31,32,  &c.,  which  '^'^'l^' 
being  worthy  to  be  written 
in  letters  of  gold  for  the 
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Weight  and  worthiness 
thereof,  I  will  not  abridi^o 
■hy  part  of  the  same,  hut 
tefer  the  learned  reader  to 
the  fountain  itself. 

As  to  the  second,  it  is 
clearer  than  the  light  at 
noon  day,  that  the  Court 
of  Common  Pleas  was  not 
,  erected  after  the  statute 
of  9  H.  3.  cap.  II.  Com- 
mon  Pleas  shall  not  follow 
our  Court,   but  shall  be 
holden  in  some  place  cer- 
tain.   First,  at  the  same 
time,  and  in  the  same  great 
charter,  and  in  the  next 
Chapter  savin*^  one,  the 
Court  of  Common  Pleas 
is  expressly  named,  assises 
of    darrien  presentment 
shall  always  be  taken  be- 
fore the  Justices  of  the 
Beach,  and  no  man  doubt- 
ed   but    Justiciarii  de 
Banco  are  Justices  of  the 
Common   Pleas.  2.  King 
Henry  the  First,  the  son 
of  the  Conqueror,  by  his 
charter,   granted   to  the 
Abbot  of  B.  a  charter  of 
confirmation  of  all  his  u- 
sages,   &c.     And  farther 
g;ranted,  that   he  should 
have  conusance  of  all  man- 
ner of  pleas,  so  that  the 
Justice  of  the  one  Bench, 
or  of  the  other,  or  Jus- 
tices of  Assise,  should  not 
meddle,  &c.  and  this  chnr- 
ter  appeareth  in  26  lib. 
26  iH).  Am.  pi.  Ass.  pi.  24.     3.  In  the 
24.  fiE        book^case  of  6  Ed.  3.  foL 
6Ki. rrioii.     Dif,  Db,  it  appeareth  that 
15  Mich,  ill  the  sixth  year 


fonles  ipnm  |>elat  velim 
tor  cruiiilus. 


Secundo  loco,  luce  ipsa 
mcridiana  apparet  clarius 
curiaai    communiuni  pla- 
citornm    oris^inem  neuti- 
quam  habutsse  post  statu- 
turn,  9  Hen.  3.    cap.  11. 
cointiiunia  placita  non  8C- 
quantur  curiam  nostram, 
sed  teneantur  in  aliquoloco 
certo.    Primo  eodem  ipso 
tempore,  eademque  charta, 
capite  decimo  tertio,  curia 
acUomim  communium  ex- 
pressim  nominatur  :  assisae 
de    ultima  prassentalione 
semper  capiuntur  coram 
Justiciariis  de  Banco,  et 
ibi  termiiientur  :  et  dubi- 
um  nemini  est  quin  Justi'* 
ciarii  de  Banco  sint  Com- 
munium action'  Justiciariij 
secundo.    Rex  Henricua 
Primus,     filius  victoris, 
chartam  Abbati  de  B.  fecit 
confirmation'  odinium  sua- 
rum  consuetudinum,  etc, 
et  ulteriusei  conccssitcog- 
nitionem  actionuni  omni- 
um  quarumcunque,  adeo 
ut  neutrius  Banci,  sive 
assisar',  Justiciariis  liceret 
interponere  authoritatem 
suam  :  et  hoc  perspicuum 
est  ex  26  Ass.  pi.  24.  ter- 
tio, in  6  E.  3.  fol.  54,  dir. 
constat,  15  Michaelis  an- 
no sexto   reij^is  Richardi 
Primi,  rnietu  tuissc  levatum 
(ut  loquimur)  inter  Abba- 
iciu  de  S.  et  Tlieoband  C. 
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de  jure  palronatus  eccle- 
sise  de  Preston,  coram  Ar- 
chiep'  Cantuariensi,  epis- 
cop*  Roffensi  ;  et  aliis  J  us- 
ticiariis  de  banco,  id  est, 
de  curia  placitorum  sive  ac- 
tion' communium.  Quia 
et  in  comaientar  nmji'i^^t' 
Plowden  in  casu  Stow  ell, 
fines  fuis^e  Icvalos,  non- 
duni  hoe  regno  subjiifi;Bto, 
nvanitestum  est.  inarchivo, 
eliatniMim  hodie  extant 
fras^menta  nonnnlla  acto- 
rum  pobliconiin  atq.  ju- 
diciorum  sub  rege  Richar- 
do  Primo,  tam  coram  Jus- 
liciahis  de  Banco,  quam 
coram  Regc.  Martin  us  de 
Pateshull  conetitutus  erat 
Justiciarius  de  Banco^  an- 
no primo  regis  H.  Tertii, 
nondum  adhuc  edito  statu - 
to  Magnffi  Charl£B.  Et 
in  anno  decimo  Edvvardi 
Quarti,  f.  53.  omnes  to- 
tius  Anglise  Judices^  Can- 
cellar  iam,Bancum  Regium, 
Bancnm  Communem^  et 
scaccarium^  esse  Regis  fora 
affirmabant,  sicqueexomni 
setatum  memoria  extitisse; 
adeo  ut  dicitnr  nemo  sciat, 
lioe  est  eoriiiu  antiquissi- 
muni.  In  hac  vero  per- 
spicua  vcritate  hsec  nobis 
sufficiaot.  llic  tamen  ob- 
servem  Episcopos  oliui 
quern  plurimos,  aliosq.  vi- 
T09  cccfesiasticos,  studio  le- 
gum  municipalium  Angl' 
cupide  iiivii^ilasse,  pleiiam- 
quc  inde  ubcriorctnfjuc  a- 
deptos  tuisse  cogniLioncm  : 
idem  enim  Mttf  iiuus  dc  i'a- 


of  King  Richard  the  First, 
afinc  was  levied  between  the 
abbot  of  S,  -dvid  Theoband 
C.  of  the  advowson  of  the 
church  of  Preslon,  before 
the  Archbishop  of  Canter- 
bury, the  !)isl!(>p  of  Ro- 
chester, and  others,  (Jus- 
tices del  Banke,  that  is,  of 
the  Court  of  Common 
Pleas.)  And  it  appeareth  pi.com.in 
in  Master  Plowden's  Cora-  stow«»i'* 6««. 
mentaries  in  S towel's  case, 
that  fines  were  levied  be- 
fore  the  Conquest.  In  the 
treasury  there  are  yet  re- 
maining some  fragments 
of  records  and  judg-menta 
in  the  reign  of  King  Ri- 
chard the  First,  as  well 
coram  Justiciariis  de  Ban- 
co as  coram  Rege.  Mar- 
tin de  Pateshull  was  made 
Justiciarius  de  Banco,  in 
the  first  year  of  Hen.  3. 
which  was  before  the  sta- 
tute of  Magna  Charta. 
i\nd  in  anno  10  Ed.  4.  fol. 
bi^  all  the  Judges  of  Eng- 
land did  affirm  that  the 
Chancery,  King's  Bench, 
Common  Pleas,  and  Ex- 
chequer, be  all  tlie  King's 
Courts,  and  have  been  time 
out  of  memory  of  man  ; 
so  as  no  man  knowetli 
which  of  them  is  the  roost 
ancient.  But  in  a  case 
so  clear  this  shall  suffice. 
And  yet  let  me  observe, 
that  divers  bishops  and 
other  ecclesiastical  per- 
sons in  ancient  time,  did 
sludiously  read  over  tha 
lavvd  of  England^  and  tlicre* 


Ex.  rot.  Pat.  dc 
nnno  1  H.  3. 
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by  aitaincd  (6  |[^eat  and 
perfect  knowledge  of  the 
name.  And  the  said  Mar- 
tin de  P^teshull,  who  was, 
ns  before  is  said.  Chief 
Jnstice  of  the  Court  of 
Common  Pleas  in  the  first 
year  of  King^  Henry  the 
Third,  was  also  Dean  of 
St.  Paul'p,  of  whom  it  is 
said  that  he  was  a  man  of 
great  wisdom,  and  exceed- 
ing well  learned  in  the 
joh,  Britton,  Jaws  of  this  land.  And 
John  Britton,  Bishop  of 
Hereford,  wrote  an  excel- 
lent work  in  the  days  of 
King  Edward  the  First,  of 
the  common  laws  of  Eng- 
land^ which  remains  in  tfiis 
day.  And  many  noblemen 
have  been  excellently  learn- 
ed in  the  laws  of  England 
as  takinp:  one  example  for 
many,  l^^t  this  Preface 
shonUl  ^Tow  too  large. 
Ranulphus  de  Meschines, 
the  great  and  worthy  Earl 
of  Chester,  and  the  third 
and  last  of  that  family, 
(having  as  mine  author 
sailh)  great  knowledge  and 
understanding*  in  the  laws 
of  this  laud,  compiled  a 
♦  book  of  the  same  laws,  as 
a  witness  of  his  f^reat  skill 

therein  :  of  wliom  Mat. 
Mit.Vkr.]>.     p^j.     p  reporteth 

(as  an  effect  of  his  learn- 
ing: and  knowledge  in  the 
laws  of  this  realm  :)  but 
Ranulph  Earl  of  Chester 
alone  valiantly  resisted,  as 
not  willing  to  bring  his 
country  into  servitude  {py 


teshall  capitalis  de  Btfnc^ 
Justiciarius  anno  primo* 
Regis  Henrici  tertii  (ni 

supra  memoratur)  decanus. 
item  fuit  ecclesiae  Sancti 
Pauli de  quo  dicitur ;  vir 
fuit  summae  prudentis,  et 
in  legibua  hujus  regni  pe<^ 
ritissimus.    Et  Johannet 
Britton  Episcopus  Herefor^ 
densis,  optime  sub  RegCr 
Edwardo  I.  scripsit  de  mUf 
jatcipalibus  Anglias  legibas 
cojus  hodie  babemus  opera. 
Multi  etiam  magnatum,  \rK 
legibus  Angl*  periti  impri- 
mis evaserunt,  utputa  (quod 
unum  instar  multor'habeas, 
ne  ha^c  egrediatursuos  fines 
prfcfntio.)    Ranulphus  de- 
Mcschines,  clarus  illeet  il- 
lustris  comes  Cestriee,  ejus* 
quo  familiar  tertius  et  pos- 
trernus  (vir  tii^i,  me  metis 
fallal  author,  summa  scion- 
tiaetperitia  hujus  re^ni  le- 
gum  sing-ulari)  de  tisdem 
librum  composuit,  qui  suam 
ill  illis  cognition'  abunde 
satis  testatur :  de  quo  M. 
Par.  p.  350.  me  mi  nit  (efr 
feet*  ejus  dqctrina;  legum- 
que  hujus  reg'  prudentiiB 
certissinium  :)  solus  autem 
comes   Cestrensis  Ranul- 
phus bletit  virililer,  nolens 
terrarn  suam    redigere  in 
servitutem  (i.  decimas  sol- 
vere domino   Papa*)  nec 
permisit  de  feodo  suo  viros 
rehgiosos  vel  cleric'  deci- 
mas   memoratas  solvere, 
qiiamvis  Anglia  et  Walr 
lia,  Scotia  et  Hibernia,  ad 
soliitionen\  compellarcnlur. 
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Etai!  Coin  I  ti  II  Ml  Pari i;i  111 on- 
farium  iiiiiu)  Il('i;is  I!(Mirici 
terhi  vices  imo  actus  sic  sc 
habet:  Rogaverunt  omnes 
Epifcnpi  map;'nate8  ut  con- 
senliront,  quod  iiati  ante 
inatrimon'  essent  le^itimi^ 
sicnl  illi  qui  nali  sunt  post 
matrimon'  quantum  ad  suc- 
cessionem  hapreditariam, 
quia  ecclesia   tales  habet 
pro  leg^ilimis;  et  onines  Co- 
mites  et  ba rones  una  voce 
resj)ondcrunt,  quod  nolue- 
rant  lejjes  Ang^licp  mulaie 
qufie  hucuscjue  iisilata?  sunt 
et  upprobahf.  Fixa  cujus- 
modi  et  iiniformia  omnium 
Anglia!  magnatum  respon- 
sio,  nullo  contradicente,  in- 
tertorem  eorum  zelum  et. 
reverentiaro^  qus  medulli* 
ttii  (si  dicam)  in  patris 
ffuie  charissimie  leges  cam-' 
miines  babereiit^  patefecit. 
Certa  quidem  et  continua 
tarn  inde  a  devicta  hac  na- 
tione  in  municipalibus  An- 
glis  leg^ibus  praxis  regnan- 
te  ipstus  victoris  filio  Hen- 
rico primo  (cum  flagranlis 
tlliiusabjagationis  fix  ad- 
hne  evanuis9etfumuB}et  ab< 
inde  hacusqne  deducta,  il- 
'  ki  ante  ingressum  victoris 
Gnlielini  in  usu  fuisse  evin- 
ett  manifeste.  Nequaquam 
cnim  foret  possibile,  talem 
teges  atCigisse  perfection' 
m  fuccedente  Henrico  se- 
cnado,  qnalem  tunc  habu- 
iwent,  si  a  victore  adeo  nu- 
perrime  introducie  veUn- 
stilutas  fuissent.  De  qiiibus 
iigibtts  boc  conftdenter  sta- 

TOf*.  If « 
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paying;  of  tenths  to  the 
Pope  •)  and  would  not  «;tif- 
fer  the  rehgious  or  clerks 
of  his  fee  to  pay  the  snifl 
tenth*?,  although  aii  En^;- 
land  and  Wales,  Scotland 
and  Ireland,  were  com-  sec  UMitat.of 
peiled  to  pay  them.  And  Mertoa. 
at  a  Parliament  holden  in 
the  twentieth  year  of  Kin|^ 
Henry  the  Third,  the  act  * 
fcaith  ;  all  the  l)ishf)ps  de- 
sired the  lords  tliat  they 
would  consent,  that  all 
such  aa  were  born  afore 
matrimony  should  be  le-  • 
oitiiuate  as  well  as  tliey 
that  be  born  within  matri- 
mony, as  to  the  succes- 
sion of  inheritance,  foras- 
much 88  the  church  ac- 
cepteth  such  for  legiti- 
mate; and  all  the  earls 
and  barons  with  one  voice 
answered,  that  they  would 
not  change  the  laws  of 
this  realm^  which  hitherto 
have  been  used  snd  ap- 

S roved.  Which  uniform 
nd  resolute  answer  of  all 
the  nobility  of  England, 
nullo  contradicente,  doth 
shew  the  inward  and  affec- 
tionate love  and  reverence 
they  bear  unto  the  com- 
mon laws  of  their  dear 
country.  The  certain  and 
continual  practice  of  the 
common  laws  of  England, 
soon  after  the  Conquest, 
even  in  the  time  of  King 
Henry  the  First,  the  Con- 
queror's son,  (which  al- 
most was  within  the  smoke 
of  that  fiery  conquest)  and 
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coutinued  ever  since,  do 
plainly  demonstrate  tlmt 
those  laws  were  before  Ihe 
days  of  William  the  Con- 
queror. For  it  bad  not 
been  possible  to  have 
brought  the  laws  to  sach 
a  perfection  as  they  were 
in  the  reign  of  King  Hen. 
II.  succeeding,  if  the  same 
had  been  so  suddenly 
brought  in  or  instituted  by 
the  Conqueror:  of  which 
laws  this  I  will  say,  that 
there  Is  no  human  law 
within  the  circuit  of  the 
whole  worldj  by  infinite 
degrees,  so  apt  and  pro- 
fitable for  the  honourublCj 
peaceable,  and  pro<;p(  rous 
governroent  of  this  king- 
dom, as  these  ancient  and 
excellent  kws  of  England 
be. 

Ranulphus  de  Glan villa. 
Chief  Justice  in  the  reign 
of  King  Henry  the  Second, 
leamedly  and  profoundly 
wrote  of  part  of  the  laws 
of  England  (whose  works 
remain  extant  at  this  day:) 
and  in  his  Preface,  he 
writeth,  that  the  King  did 
govern  this  realm  by  the 
laws  of  this  kingdon),  and 
by  customs  founded  upon 
reason,  and  of  ancient  lime 
obtained.  By  which  words 
spoke ti  so  many  hundred 
years  sinrr,  it  appeareth, 
that  then  there  were  laws 
and  customs  of  this  king- 
dom grounded  upon  rea- 
son, and  of  ancient  time 
obtained,  which  he  neither 


tuam,  nullam  esse  Icf^em 
(humanam  dico)  in  (oto  hoc 
terraruni  orbe,  qua  cum 
honore,  pace  et  concordia 
res  in  hoc  reecno  agatitur 
publicffi,. '  infiiiitis  prorsos 
gradibu8«  aeque  commode 
atque  his  antiquUsimis  ac 
prsBstantiesimis  Anglias  !e<* 
gibus. 


Ranulphus  de  Glanvilla, 
Justiciarius  Capitalis  sub 

Henrico  secundo,  legura 
Anglian  partem  doctissime 
pariter  atque  consultissime 
literis  coromendavil  (cajas 
opera  in  bodiernum  usque 
diero  supersunt  ejuademq* 
tractatus  prooemio  scribi^ 
Regem  banc  geutem  gu- 
bcrnasse  legibus  regni  et 
consuctudinibus  de  ratione 
introduclis  et  diu  obtentis : 
ex  qnibus  verbis,  adeo 
multis  abhinc  senilis,  c mis- 
sis, manifestum  est,  quod 
tunc  fuerunt  leges  regni  et 
consuetudines  ratione  fun- 
dataeetantiquis  tcmporibus 
acqnisitae  ;  quae  proculdu- 
bio  nec  poiuii  uec  asserere 
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voluit,  si  adeo  recenter 
fere  immediate  ante  per  ex- 

puopnatorem  fuissent  instt- 
tuts.  Ctne  reverendiftsimo 
illi  judici  videar  ingratus 
(cojiis  testimonium  hisce 
meis  lucubration  ib  us  (aicut 
alias  saepe  a  me  habes  pro- 
Ja(am)  pro  fructu  quern  ex 
puicherrimis  ejus  operum 
arvis  me  collegisse  confite- 
or,  in  lionorcrn  ejus,  et  no- 
minis^  et  sobolis  hodie  iio- 
rentis  (^^irtit  n|>(!ma  mihi 
cognnscLiidi  esL  occasio)  in 
secula  lulura  emiltere  et  in 
medium  profcrri  visum  est, 
quae  maj^nae  tore  velustalis 
et  exj)lora(a*  veritatis  sae- 
pissiinc  sum  expertus: 
qoorum  <)rii;(i  npud  me  est, 
el  hiscc  vcrijis  sequuntur. 
Ranu!phus  de  Glanvilla 
Ju^Litiar*  An^l',  fmulator 
luit  domus  do  HiiUeley  in 
comitaf  Siiffor  quii^  funda- 
ta  erat  an.  Keg'  Henrici  fi- 
lii  imperatrinis  decimo  scp- 
timo,  c-tan'  Dom'  I  l7!,qiH> 
an'  T.  Becket  Caniuaii- 
^nsif?  Archiepisc'  cr  U  occi- 
8U8.  Etdictus  Haniilpii'iiiis- 
cebalur  in  villa  tie  SU  alibrd 
in  com'  Suirol'  et  habuit 
manerium  de  Benhail  cum 
toto  dominio  ex  dono  dicti 
Re»'  Henrici :  et  duxit  in 
Bxorem  quandam  Bertam 
fiBam  dom'  Tbeobaldi  de 
Valeymz  fleniorifl,  dom'  de 
hurum ;  qui  Theobaldus 
per  charUm  suam  dedit 
di€to.Ranulpho  et  Berte 
Qxori  Buie  totaiQ  terrani  de 
Bfiedloiisciini  pertinent',  in 


could  nor  would  haye  af- 
firmed^  if  they  had  been  so 
recently  and  almost  pre- 
sently before  that  time  in- 
stituted by  the  Conqueror. 
And  in  token  of  my  thank- 
fulneasto  that  worthy  Jud^e 
whom  I  cite  many  times  in 
these  Reports,  (as  I  have 
done  in  my  former)  for  the 
fruit  which  1  confess  ray- 
self  to  have  reaped  out  of 
the  fair  fields  of  liis  labours, 
1  will  for  the  honour  of  him 
and  of  his  name  and  pos- 
terity, which  remain  to  this 
day  (as  I  have  good  cause 
to  know)  impart  and  pub- 
lish both  to  ail  future  and 
succeeding"  a^es  which  I  HedidbewA- 
have  found  of  great  anti-  ""^udloJ: 
nuity,  and  of  undoubted  which  coat  or- 

41         ••11^        mour  the  P««- 

verily  ;  the  orignial  where-  tonsof  Norf. 
of  remaineth   with  me  at  ^^j^** JJJ*" 
this  day,  and  followeth  in  juUidMiiw 
tlicise  words.  ,  Ranulphus 

•!»  .     »   .       dator  prioratnt 

de  Glanvilm  Jubliciarius  dsButtdey. 
AngUa;,  fundator  fuit  do- 
mus de  ButU'lcy  in  com' 
Suflf.  quaj  fundaU  cruL  an- 
no Regis  H.  filii  impera- 
tricis  l7,etannoDom.ll71. 
quo  an  no  Tho. Becket  Can- 
tuar'  Archiepiscopus  erat 
occisus.  Et  dictus  Ranul- 
phus nascebatar  in  villa  de 
Stratford  in  com'  SnfT.  et 
habuit  n^anerium  de  Ben- 
hall  cum  toto  domtnio  ex ponnmiuc* 
dono  dicti  Regis  Etdux- 
it  in  uxorem  quandam  Ber- 
tam filiam  domini  Theo- 
tmldi  de  Valjsymz  seniorls, 
dom*  de  Parham,  qui  Theo* 
per  chartam  suam  dedit  die- 
112. 
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NllPtiae  et  do- 

nun,  ct  emm 


to  Ran'  ct  Berts  uxori  sum 
totam  terra m>(le  Brochous 
cum  perl  in',  in  qua  domua 
de  BuUeley  sita  est,  cam 
aliia  terria  et  (enementia  in 
libera  roaritagio.  Prasd' 
vera  Ranulph'  procreavit 
trea  filiaa  de  dicta  Berla^ 
V12.  Matildam,  Amabiliam, 
et  Helewiaam,  quibns  dedit 
terrain  aoam  ante  progrea* 
aiim  auuin  veraoa  terrain 
aanctam.  Matilda,  prima 
aoror,  habuit  ex  done  pa- 
(ria  8ui  totam  villam  de 
Benhall    integral ter  una 
cam  advocatione  ecclesiae 
aive  monaslerit  beate  Ma- 
rie  de  Butteley,  et  ntipsit 
cutdam  militi  nomine  Wil- 
liehno  de  Auberville,  de 
quibus  processit  Hugo  de 
Aubcrville,  de  ip8oHug;one 
Will'  de  Attberville,  de  ipso 
Wiliielmo  processit  quae- 
dam  Johanna  filia  unica  et 
haeres,  quae  nupsit  cuidam 
'milili  de  Cancia  nomine  Ni- 
ciiulao  Kyryell  qui  duxit  in 
uxorem  INlarpiretam  filiam 
doni'  GaUVidi  Peche  ;  et  ille 
Niclr  vendidit  dom'  Gui- 
doni*  Ferr*  praed'manei mm 
dc  Benhiill  ■    et   turn  illc 
Nich.  de  uxore  sua  genuit 
aliuni  dom'  Nich'  mihtem 
in  Canria,  qui  \ixit  ante 
priii\airi  peslileriiiani.  Ipse 
autcm  Guido  lalliavit  pri^d' 
maner'  in  cur*  dom*  Keg-is 
apud  Westm' in  craslinoaH- 
censionin  Dom', anno  rcgni 
llv^h  K.  filii  E.  primo,  sibi 
^  et  Alianora^  uxori  suae  ct 
ha^redibus  de  se  exeunt* : 


qua  domus  de  Butteley 
est,  cum  aliis  terris et  tene- 
mentis  in  libero  maritagio. 
Praedictus  vero  Ranolphus 
procreavit  tree  filiaa  de  dicta 
Berta,  viz.  Matildani,  Ama- 
biliam,  et  Helewisam,  quib' 
dedit  terra m  suam  ante  pro- 
gressum  snoni  ?er»Q8  terrain 
aancCam.    Matilda,  prima 
soror,  habuit  ex  dono  pa* 
tris  8ui  totam  villam deBeo- 
ball  integ^raliter  una  cam 
advocatione  ecclesiae  sive 
monasterii  beats  Maris  de 
Butteley,  et  nupsil  cuidam 
militi  nomine  Wiliielmo  de 
Aubcrville,  de  quibus  pro- 
cessit Hugode  Aubcrville: 
de  ipsoHugone  Williehnus 
de  Aubcrville,  de  ipso  Wil- 
iielmo  processit  quasdani 
Johanna  filia  unica  ct  be- 
res,  qui£  nupsit  cuidam  mi- 
liti de  Cancia  nomine  Nt- 
cholao  Kyryell,  qui  duxit  in 
uxorem  Marg-aretam  filiam 
dom*  Galfridi  Pec  lie  ;  cl  ille 
Nicholaus  vendidit  doniino 
Gnydoni  Ferr'  pra^d'  ma- 
nerium  de  Benhall:  ct  turn 
ille  Nicholaus  de  tixnrr  ^tia 
genuit  nlinm  doiiitnnin  ISi- 
cholMum  mililem  in  Cancia, 
qui  vixil  ante  primam  pesli- 
lentiam.  Ipse  autem  Guido 
taliiavit  prfpd*  maner'  in  cu- 
ria dom'  Refi^is  apud  West- 
monaptr'  in  (•ras(ii\()  asccu- 
siunisDonr,  aiuiore^ni  Ke« 
gis  Edwardi  filii  Edwardi 
primo,  sibi   et  AlianorfB 
uxori  8ua>,  et  h£eredibus  de 
se  exeunt':  et  si  ipse  Guido 
hine  ha?redediscederet,rem' 
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WiHielmo  de  sancto  Quin* 
lino  et  bfleredibus.  Amabt- 
lia^  lecuncla  soror,  babuit  ex 
dono  patrif  sai  medietatem 
ville  de  Bawdeoeia^  et  me- 
dietatem villsde  Fynbern^b: 
Ainabilia  pra3dicta  habatt 
virum  nomine  lianulphum 
de  Ardern,  de  quo  proceastt 
Tho.  dc  Ardern  filias  et 
baeres^  de  Tboma  Ranul- 
phus  filius  et  bteres,  qui 
feoffavit  priorem  et  con- 
ventum  de  Buttelcy  de  me- 
dielatc  vil!a;  de  Bawdesey. 
DepraedictoRanulphopro- 
cessit  quidam  Tho.  Ardern 
filius  et  hferes  Helewisa, 
tenia  goror.  habuit  ex  dono 
patris  si!T  n!iam  medietatem 
de  lj;n\  (Irsry  pra?dic- 
lap,  et   «Ijam  mt'ciipta((Mn 
villae  de  Fynbcr«^!i  pi.Tfiic- 
ta:  Helewisa  pra  dirt'  ha- 
buit virum  nomine  Hober- 
tum  hliurn  Roberli,  dc  quo 
processit  Radulphus  filrusi 
et  hares,  fjni  feoffavit  Wa- 
rinum  de  insula  de  niedie- 
tatc  prffidict'  villnr^  de  Fy  n- 
bergh.   De  Radulpho  pro- 
ccssit  Robert  us   filius  et 
iiirn  s,  qui  feoffavit  Ran* 
frdUem  guum  de  metlietate 
pra^dictfE  vjlUe  de  Bawdc- 
?ey.  Et  nota  quod  prfrtatus 
Ranolpb'  de  Glanvilla  luit 
'*ir  praiclarissimus  «^enerc, 
utpote  tie  nobile  sanguine, 
Ht  insuper  strenuissimus 
corpore,  qui  provectiori  ae- 
tate  ad  terrum  sanctam  pro- 
peravit^  et  ibidem  contra 
ininiofw  cruciiChristi  atre- 
nniflmne  usque  ad  necem 


et  81  ipse  Guido  sine  lisrede 

diiicederet,  rem*  Wil*  de 

S.  Qutntino  et  hsredibua. 

Amabilia^   secoDda  aoror, 

babuit  ex  dono  patris  noi. 

medietatem  vill'  de  Bawde- 

sola  et  medietaf  vill*  de 

Pynbergh.  Amabilia  praed* 

habuit  virum  nomine  Ra- 

dalph'  de  Ardern,  de  quo  . 

prr>ces8it  Tho.  de  Ardprn 

filius  et  basres,  de  Tho* 

Radul'  filius  et  haereSj  qui 

feoffavit' priorem  et  con- 

ventum  de  Bulteley  de  nief* 
dietiite  villae  de  Bawdesey. 
De  praed'  Radulpho  pro- 
cessit  quidam  Tho.  Ardern 
filius  et  hasrcs  Helewisa, 
tertia  soror,  habuit  ex  dono 
patris  sui  aliam  mprHptat* 
villio  (Ic  navv(?("^ev  pra^d*, 
et  aliam  tiiedicialt'm  vtIIbb 
de  Fynberi;h  praed'.  llele- 
\vi.ca  prjpdicla  habuit  vinim 
noiiiine    Robcrtum  lifium 
Bob.  de  quo  processit  Bad* 
filius  et  haares,  qui  fcolVavit 
Warinum  de  insula  (!e  me- 
dietate  praidicta  villa;  de 
Fynbergh.   De  Bad*  pro- 
cessit Rob.  filius  et  ha;res 
qui  feoffavit  Ran'  fralrem 
suiim  de   medietate  prae- 
dict'  villae   dc  Bavvdosey. 
Etnota,  quod  prfctatus  Ra-  vir  praciari»- 
luilph'  de  Glaiivilla  iuil  vir  JJJJ 
pia^clarissinuis  gencre,  nt- 
pote   de  nobili  sanguine  vir  strenuissi- 
vir    insup*    strenuissimus  E""* 

»      .  .  Com.  f.368.b. 

corpore    qui    provectiori  obut  apud 
state  ad  terram  sanctam 
properavH^  et  ibidem  contra  percgrioiitai. 
infmicoscnicisChriBtistrc-  p^l^atra 
nuMsime  usque  ad  necem  imiiiieMChrit* 

■  ti.  PriMiaptii 

uxom  fikrUe. 
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dimiravit.  Fuitautem  Horta 
ex  iiiustri  prosapiaorta,  tilia 
dom*  Theobaldi  Valeymz 
senioris,  dom'  do  Parham, 
quorum  et  Ranulphi  et 
Uerisd  consanguine!  multi 
de  quibiis  plures  miliics, 
omnes  vero  gentiles  et  ge- 
nerosi,  istam  part'  Suff.  eor' 
incolatu  et  g'enerosa  carnis 
propamine  lionoriikc  illus- 
trabantannis  roultis. 

And  Hen*  de  Bracton,  a 
'  Jud«^e  of  this  realm^  in  the 
rci^a  of  King  Henry  the 
l^hird^  in  his  first  chapter 
of  his  first  hookj  Jvumero 
tertio,  saith:  I  Henry  de 
Bracton  have  set  my  mind 
io  search  out  diligently  the 
%ncient  judgments  of  the 
just^not  without  much  pains 

'  and  labour,  &c.  So  as  he 
styleth  the  laws  of  England^ 
by  the  name  of  the  ancient 
judgments  of  the  just.  The 
author  of  the  boolc  called 

•  Fleta  (who  wrote  in  tlie 
reign  of  ^King  Edward  the 
First)  in  his  Preface  to  hi^ 
work  agreeth  with  Glanvili 
concerning  the  antiquity 
and  honour  of  the  laws  of 
England,  and  there  shew- 
eth  the  reason  wherefore  he 
intituled  his  book  by  the 
name  of  Fleta:  but  this 
treatise  which  may  worthily 
be  called  Fleta,  because  it 
was  compiled  in  the  Fleet, 
ofthclausof  England.  I 
have  a  rn:;istpr  of  our  writs 
oi'iiiinal.wntteu  in  tlic  rcigu 

oi  Kiug  Henry  the  bccond^ 


dimicnvit.  Fuit  autem  Bef- 
ta  ex  illustri  prosapia  orta, 
iilta  dom'  Theobaldi  Va- 
leymz senions,  dom'  de  Par- 
ham,  quorum  et  llanalp' 
et  Berta?  consanguinei  mul- 
ti, de  quibus  plures  niilite?, 
omnes  vero  gentiles  et  ge- 
nerosi,  islam  partem  Suf- 
folcias  eoriirn  incolatu  et 
gencrosa  carnis  propagine 
honorificc  illustrabant  aa- 
nis  multis. 

Et  Henricus  de  Brsctou, 
Regis  Hen*  tertii  tcmpori- 
bus,.  hujus  regni  Judey^ 
capile  primo  libri  sui  prini* 
namero  tertio,  inquit:  ego 
Hen.  de  Bracton  animuoi 
erezi  ad  Vetera  judiciajos- 
torum  perscrutanda  dtli- 
genler,  non  sine  VigUiis  et 
labore,  &c.  adco  ut  legss 
Angliae  Vetera  judicia  jits'- 
torum  ab  illo  nuncupantar. 
Author  Hbri  qui  inscribitur 
Plela  (qui  regnante  Ed- 
wardo  primo  scripsit)  in 
opcris  Buiexordio  idem  sen* 
tit  quod  et  Glanvilla  de  An- 
glise  legum  turn  antiquitate 
turn  honore ;  et  ibidem,  libr' 
quern  scripsit  cur  distinxit 
appellatione  Fletae  plcnios 
tibi  satisfucias :  tractstUB 
autem  iste^  qui  Fleta  mertta 
poterit  appellari ;  quia  in 
Fteia,  de  jure  Anglorum, 
fuit  compositus.  Rescript' 
mihi  est  originalium  Rcgis- 
trum,  sub  Rege  Henrico  se- 
cundo  Uteris  consignatum 
quo  (tempore  scripsit  Glan- 
villa) brevia  sive  rescript! 
cqntipeQ^  origiJi^ai^  ^Kff 
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iiiuUo  aiile  subaclam  banc 
nation'  (prout  constat  in 
memorata  il!a  Terti»  Par- 
tis PraBfationc)  in  vi^nrc 
extiterunt  pleno  ut  ci  lio- 
dte  extstunt ;  eis  modo  ex- 
cepiis  qu«  in  comitiis  Par* 
lamentariii  institata  aut 
iromatata  faerc^  qui  liber, 
oanium  de  lege  manicipall 
cxtantiofn^  eat  yetasUsst- 
mai,  adeoque  antiqnoa  ut 
deorifl^ine  ejus  nihil  pronna 
oitendator. 

Ad  aecundam  qosstion* 
iffirmo,  qaod  statu  la,  qtiie 
iatcribontur,  Mag'  Chart', 
Charta  de  Foresta^Merton, 
Marlebridge,  Westm'  1.  De 
Bigam  i9.Giouce8t^  West'  2. 
Articuli  super  chartsA,  Ar« 
ticuli  cleri,  Statatum  Ebo- 
nics Prerogativa  Reg',  et 
antiqaa  alia  nonnulla  (inter 
qoie  statu  turn  anno  vicc- 
simo  quinto  Edwardi  tertii 
de  crimine  lassse  majestatis 
^ancitum  omittenduin  non 
est)  plcrisq'  quorum  solum- 
modo  declaratur  lex  muni- 
eipalis:  una  cum  rescriptis 
originalibus  de  actionibus 
sive  placitis  (ut  loquimur) 
eoromunibuf,  quae  in  Re- 
gistro  comprehenduntur, 
cum  ct  exquisitse  et  verec 
indicandi  crimina  dclin- 
qtieiitiinn  formula;,  sunt 
corpus  ipsum  et  quasi  tex- 
Itts  leirnm  Anglise  niimici- 
pal'  :  ciiusarunique  et  jvifli- 
ciorum  rohiforum  VL'tiis- 
tif>res  libri  o\\m   editi,  et 

mofiuineBta  sea  acta  pub- 


fin  whose  time  (ilanvill 
wrote)  containing  llic  urigi- 
nal  writs  which  were  long 
before  the  Conquest,  as  in 
the  said  Preface  to  the 
Third  Part  appeareth,  and 
'  yet  also  remaining  in  force, 
such  excepted  as  have  been 
instituted  or  aitered  by  acta 
of  Parllanneiil  since  that 
time,  which  is  the  most  an-  . 
cient  book  yet  extant  of 
the  common  law,  and  so 
ancient,  as  the  beginning 
whereof  cannot  be  shewed. 

To  the  second  question  I 
do  affirm,  that  the  alatutes 
of  Magna  Charta,  Charia 
de  Foresta,  Merton,  Marie- 
bridge,  Westro'  1 .  De  Bi- 
gamts,  Glouc',  Wtfstm'  2. 
Articuli  super  cartas,  Arti- 
culi Cleri,  Statutum  Ebo< 
raiC,  Prsrogativa  Regis, 
and  some  few  others,  that 
be  ancient,  amongst  which, 
the  statute  of  Ub  Ed.  S.  is 
not  to  be  oTTiitled,  touching 
treasons  (which  for  the  roost 
part  are  but  declarations  of  > 
the  common  law)  together 
with  the  original  writs  con* 
tained  in  the  Register  con- 
cerning Common  Pieas,and 
the  exact  and  true  forms  of 
indictments  and  judgments 
thereupon  in  criminal  cau- 
ses, are  tlie  very  body  uiul 
as  it  were  the  very  text  of 
llie  common  laws  of  Eng- 
hmd.  And  our  year  books  Half's HkL 
inul  records  yet  extant  for  Co.Ui,68. 
above  these  four  hundred 
years,  are  but  commenta- 
ries and  expositions  of  those 
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laws,  oi'igin&l  writs,  indict- 
ments and  j  udg^ments.  By 
two  caiesy  the  ooe  of  Jeha 
Wel>b»  and  the  other  called 
Blackamore'a  case^  now 
amonfif  others  published 
and  rcsoked  in  this  blessed 
and  flourishing  spring-time 
of  bis  Majesty  *8j  ustioe^spe- 
cially  (among  many  others) 
it  appeareth,  that  oor  book* 
cases  and  records  are  also 
right  commentaries^  and 
true  expositions  of  statutes 
and  acts*»of  Parliament. 
And  for  an  example  of  an 
original  writ,  among  many 
others,  1  refer  the  studious 
-reader  especially  to  Caly's 
case  in  Pasch*  of  the 
reign  of  the  late  Queen 
Elizabeth,  of  ever  blessed 
memory,  now  published, 
whereby  it  more  dearly  ap- 
peareth  how  judicious  the 
opinion  of  Justice  Fitzh.  is 
in  his  Frefuce  to  liis  Na  Rr. 
where  hesailh,  that  on^  iiiul 
writs  are  tlie  foundations 
w  hereupon  the  law  depend- 
eth,  and  liow  truly  he  call- 
eth  them  the  principles  of 
the  law,  and  fortifieth  also 
the  opinion  of  Bracton,  lib. 
5.  fol.  413.  where  he  saith, 
that  (breve  formatum  est 
ad  similitud'  reguls  juris) 
which  case  I  have  reported 
in  thai  form  to  this  end, 
that  students  seeing  the  sin- 
gular use  of  original  writs, 
will  in  the  beginning  of 
their  study  learn  them,  or 
at  least  the  principaliest  of 
them  withoutbook^  whereby 


lica,  ab  annis  quadrinc^enti^ 
et  ultra  in  banc  usque  diem 
deducta  et  summa  fide  re- 
servata^  sunt  commentaria 
tantum,etear'  leg',  rescript' 
originaliumj  et  indicandi 
formularum  expositiones. 

.  Et  cum  alias,  turn  prm* 
ctpuie  ex  duobus  cansis  (al* 
tera«  scir,  Jehu  Webb, 
altera  Btackamoie)  jam 
prelo,  ut  et  alim,  commis- 
sis  (vereque  hocfeusttssimo 

Soimoflorentisslmo  Juslicie 
a  Regia  Majestate  unicni- 
que  administratae  determi- 
natis)  patet  clarissime  li- 
bros  nostros  et  roonumenta, 
apla  fore  commentaria,  et 
veras  statotorum  decreto* 
rumque  comitialtum  expli' 
cationes.  Et,  si  studiosas 
lector  exempluoi  de  re- 
scripto  original!  qussiverit, 
casnm  Calye,  in  lermino 
Pascha*  26  Eliz.  Rc^infe 
ff llcissitiise  menioriiF  itg-ita- 
tum,  et  jam  edituni,  con* 
sulat,  ex  quo  clare  patet 
consultam  imprimis  fuisse 
Judicis  Fitzherbert  opi- 
nionem  judicioque  latom 
optimo  in  prooemio  libri 
sui  de  Natura  Hrevium,  ubi 
asserit  rcscripla  oris^inalid 
fundamenla  esse,  et  tolius 
lej^is  quasi  cardines  ;  et 
quamrecteab  co  juris  prin- 
cipia  appellantui- :  firraat 
C-tiam  liic  casus  illuti  quod 
sen  tit  111  acton,  lib.  5.  fol. 
414vubi  dicit.  Breve  forma- 
tum esse  ad  similitudinem 
regulo;  juris,  quem'  caium 
in  medium profcreudohunc 
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VnM  proposui  finem,  quod  tliey  sluill  attain  unto  three 

usum  singularem  brevium  tliin£;*s  of  no  smnll  moment : 

origmalium  ex  hoc  perspi-  1 .  To  the  right  inuleraLand- 

cientes  studiosi,  dum  adliuc  ing  of  their  books  :   2.  To 

in  hoc  hterarum  genere  ty-  the  true  sense  and  judgment 

rones  sunt^  ea  vel  saltern  of  law :  and,  lastly,  to  the 

eorum  in  u«u  frequentiora,  exquisite  form  atid  manner 

memoriterediscerent;  quod  of  pleading;     And  the  case 

sifaciant  ad  haec  tria  plu-  of  Barreti  y  slandelli  tor  an 

rimi  momenti  facillime  per-  example  oi  au  indictroeat. 
vcniant.  Priiiio,  rectius 
librorum  apprehendant  la- 
(ionem  :  sec  undo,  sensum 
sententiamque  juris  genui- 
nam  felicius  intelligant:  ex- 
qaisitam  denique  causae  a- 
gendi  fonoam  assequantur. 
El-casus  de  Barratria  (ot 
loquimar)  formulam  indi- 
candi  crimina  recte  libi 
deroonstrat. 

Assisamni '  actionnmqtfe      The  neglect  of  asstses  Vki.LoAin* 

Kalinm  intermissio^  bina  in  and  real  actions  hath  pro-  otli!^natiuD« 

rempab'  induxerunt  mah,  duced  two  incooveniencies  on  this  pam- 

et  tertiam  (si  modo  non  sor-  in  the  commonwealth,  and  fMore^^ 

repsertt)  se^oi  ¥erisimilc  a  Sd  is  (if  it  be  not  stept  on  &  bmi.  sss. 

est.  Primolitiam  mttltitodo  already)  like  to  ensue :  1. 

in  actionibos  persooaiibns  The  multitude  of  suits  in 

qaibus  liberi  tenement!  ei  personal  actions^  wherein 

joris  hsrediiarii   realitas  the  reaRy  of  freehold  and 

controversa  est,  in  snbditi  inheritance  is  tried,  to  the  - 
impensam  et  vexationem   intolerable  charge  and  vex- 

minime  tolerandas.  Secun-  ation  of  the  subject.  % 
do,contentiones  multiplices   Multiplicity  of  suits  in  que 
in  uno  eodemque  casu,  adeo   and  the  same  case ;  tvherein 
ut  sententim  duodeciro  vi-   oftentimes  there  are  divers 
rorum  juratomm  (quas  ve-   verdicts  on  the  one  side, 
fedicta  Arocamus)  diveisse   and  divers  on  the  other, 
ssepius  ferontur  ex  utra-   and  yet  the  plaintiff  or  de- 
que parte ;  nec  tamen  lis  fendant  can  come  to  no  (i-  " 
demnro  inter  partes  aliqua-   nite  end,  nor  can  hold  the 
tenus  dirimitur,  nec  iixa  a1-   possession  in  quiet,  though 
temtri  sen  pacifica  manet   it  be  often  tried  and  ad« 
possessio,  utrinque  licet  Ire-  judged  for  either  party, 
qaentius  exploretur  pariter 
tcjudioetur. 
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And  this  groweth,  for 
that  the  right  institution  of 
the  law  is  not  observed,  to 
the  nnjost  slander  of  the 
coramon  law,  and  to  the  in* 
tolerable  hindrance  of  the 
commonwealth.  In  per- 
sdoal  actions  concerning^ 
debts,  goods  and  chattels, 
a  recovery  or  bar  in  one 
action  is  a  bar  in  another, 
and  there  is  an  end  of  the 
controversy.  In  real  actions 
for  freehold  and  inherit- 
ance, being  of  a  higher  and 
worthier  nature,  and  stand- 
ine^  upon  greater  variety  of 
titles  and  difficulties  in  law, 
there  could  not  be  above 
two  trials^  or  at  the  most 
(and  that  very  rarely)  three, 
and  in  the  mean  time,  af- 
ter one  recovery,  the  pos- 
session resteth  quiet :  3. 
The  discontinuance  of  real 
actions  will  produce  in  the 
end  two  dangerouf^  elTects, 
viz.  want  of  true  jtul^-ment 
in  the  professorH  of  the  law, 
•dn<l  i^rn-R  iij;;n or;  Tiro  in 
clei'ky  ijf  t'.H"  rii^iit  entries 
and  proceedin2;s  in  tho'ie 
rns(')j.  We  see  thai  works 
ot  nature  are  best  preserved 
from  their  own  beginnini^*?, 
frames  of  poiicy  nre  best 
strengthened  from  the  same 
ground  they  were  first 
founded,  and  justice  is  ever 
best  administered  when  laws 
be  executed  according"  to 
their  (rue  and  genuine  in- 
stitution. And  therefore  to 
(he  cnclihe  ancient  and  ex> 
ctilcui  liislitulion  of  the 


Et  hoc  fit,  dnni  recta 
lefrnm  institntio  declinator: 
nnde  lex  mnnicipalis  dente 
capitar  maledico,  et  detri- 
menta  reipoblics  eveninnt 
non  ferenda.  In  action ibna 
personalibus  de  »re  alieno, 
boiiiSf  at  catallis  (ut  dici- 
maa)  recnparatio  vel  barra 
(at  apnd  nos  est)  in  ana 
actione,  barra  est  et  in  alia, 
et  hojusmodi  litis  finis  est. 
In  actionibus  vero  realibus 
de  libero  tenemento  et  bfls- 
reditate  (qasa  altioris  pror- 
sussuntnatnrvetdi^nioris, 
et  in  qnibus  jura  dissimi- 
liora  decemuntar,  subiilio- 
resqne  agitantur  in  lege 
questiones)  ultra  dnas^  vel 
tres  (idque  rarissime)  esse 
nequeant  explorationes^  et 
Interim,  una  jam  habita  re- 
cuperatione,  quiete  agitur 
posscssio.  Tertio,  actionnm 
realium  desuctudo  duo  effi- 
cient periculosa,  videlicet, 
veri  judicii  in  les^um  pro- 
fes'^oribiis  defectum,  et  in 
cl.-i  if  is,  formuhirum  rite  in- 
trandi,  aptique  in  iisdcm 
raii-!'^  proce«^us  crassani 
ii;Mi nrniilinm.  Opera  natu- 
ral iiuis  a  prmiordii's  maxime 
prsBservari  perspicimus,  res 
political  ab  iisd'  optime  tun- 
dar.ientis  muniuritnr  a  qui- 
bus  (jrimo  in^tiluuntur,  et 
justiciri  ffquius  semper  ad- 
mi  nislratur,  quuni  leges  se- 
cund'  veratn  et  ""enuinam 

CI 

carum  institutionem  exe- 
cutioni  mandentur:  ideo- 
que  ut  antiqua  legum  nni- 
nicipaiium  el  praecJara  in- 
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!stitntio  nd  rcipnb'  utilitatem 
relineatur  (expedit  rnim 
reipiih',  nt  sit  finis  lilium) 
liuos  in  publicum  protuli 
casus  <lo  Assi«is,  co  quod 
breve  dc  Assisa  (in  casu 
quo  liabeatur)  optimum  est 
et  maxime  festinum  reme- 
dium  :  et  casus  13iickmere, 
etSymsde  brevibus  de  For- 
medon  (utloquimur)  in  re- 
inanere  :  etcasum  I  'd  ward 
Altham  de  brevi  de  dote 
recuperanda. 

Et  nos,  quo8  regia  ma- 
jestas  publicos  in  hoc  suo 
reg^no  substituit  Judices, 
morag  omnes  supervaca- 
ncas  et  indel)itas,  omueg- 
quc  fictas  ct  curiosas  nimis 
in  placitando  ap;iLAtione8 
(quoad  possumus)  penitus 
amputare  statuimu? ;  quee, 
dom  irrepserunt^  maUuin 
nuper  in  causa  fuerunt 
qua  re  nctiones  reales  et 
pne^ertiin  de  Assists  bre- 
via  ut  qaondam  fuerint^ 
son  adeo  9upt  freqoenUa. 

£t  quamvis  io  actioni- 
bos  realibus,  sicut  ca«8B 
pondus  in  so  exii^it,  longi- 
ora  tempora  in  processu, 
qnam  in  actionibua  perso- 
nalibw  concedantur,  licut 
in  libeilo  Judicis  PorCeBcue, 
cap..  53.  manifestam  eat 
(obi  apparet  dilationes  il* 
Ib8  Ree  nimis  loiigas  eme, 
••0  jtiila  non  nhi  de  eaiua 
^missas :  crebro  enim  (in- 
c|uit  ille)  in  delibeiwtHNiibas 
iidlQia.  mturacfQtA  m^i 


common  law  nii^^ht  be  re- 
contiducd  for  tbe  good  of 
the  commonwealth,  (for  it 
is  convenient  for  the  com- 
monwealth, that  there  be 
an  end  of  controversies,)  I 
have  therefore  reported  two 
cases  of  Assises,  for  that  the 
vvritof  Assise  (in  case  where 
it  lieth)  is  optimum  et 
maxime  festinuro  reme- 
dium :  and  the  cases  of 
Buckmere  and  Syms  of 
writs  of  Formedon  in  re- 
mainder: Edw.  Altham'« 
case  of  a  writ  of  dower. 

And  we,  thai  arc  Judg'es 
of  the  realm,  have  resolved 

to  CUtoffoll  811  p;'i  iluoUS  Bud 
unjust  delays,  and  as  much 
as  we  can,  all  feigned  dila- 
tory and  curious  pleadings: 
the  admittance  whereof,  of 
late  time«  hath  been  a  great 
cause  why  real  actions,  and 
specially  writs  of  Assise, 
have  not  been  so  frequent 
as  they  have  formerly  been. 


And  thou<;h  in  realao<* 
Uonii,  as  tbe  weight  of  (he 
cause  requireth,  there  are 
longer  times  given  in' the 
proceeding,  than  in  per- 
sonal actions,  as  appesreth 
in  Justice  Portescue'sbookj  fonnadi 
4!ap.  53.  (where  it  appear-  «^-**' 
eth  that  those  times  are  nei- 
ther overlong^,  nor  without 
just  cause  ;  for  many  times 
'  in  deliberations^  judgment 
grow  to  ripeness,  but  in 
over-hasty  proceas  itf  er  s) 
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yet  «hall  the  demandant 
come  to  a  timely  final  end 
by  these  real  actions, which 
he  shall  never  do  ])V  prose- 
cution of  personol  aclions 
for  the  trial  nf  freehold  or 
inheritance.  And  they  that 
well  observe  the  three  parts 
of  the  Reports  in  the  reign 
of  King  Edward  the  Third, 
shall  find  few  or  no  actions 
of  trespass  or  personal  ac- 
tions brought  concerning 
any  lands  or  tenements,  but 
either  where  no  title  of  free- 
hold or  inheritance  came  in 
qneatton^or  where  the  plain- 
tiff could  not  have  any  real 
action:  and,  therefore^  a- 
inongst  many  others  it  ap- 
peareth  in  an  action  of 
trespass^  quare  claasnm 
.  fregit  brought  by  the  Bi- 
cB.a.M.3«b.  gbop  Qf  Coventry  and 

Litchfield,  in  6  Ed.^.  foL 
34  b.  exception  was  taken 
tO'  the  repTicatjon  of  the 
bishop  for  that  he  pleaded 
in  the  realty,  for.  always  in 
those  days  real  cases  were 
determined  in  real  actions, 
which  made  Judges  in  those 
times  to  merit  that  honour- 
able testimony  which  Thirn- 
ine,  Chief  Justice,  attribut- 
eth  to  them  in  the  12th 
year  of  the  reign  of  King 
Henry  IV.  that  they  were 
the  greatest  sages  that  ever 
were:  and  that  in  the  reign 
of  King  Edward  111.  the 
law  was  of  the  greatest  per- 
fection that  ever  it  was;  and 
that  pleading-  (the  greatest 
honour  and  qrnament  of 
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in  accelerate  process ii  nnn* 
quam:)  peteiis  tameii  tem- 
pore opportuno  per  has 
reales  actiones  ad  finem 
litis  pervenerit  ;  ad  quern 
per  action*  personalium 
prosecutionem  de  libero 
tenemento  vel  hfprcditate 
experiundo,  nunquatn  po- 
test. Tres  autem  Rela- 
tion iim  partes  regnante  Ed. 
3.  promulgatas  qui  pensi- 
tavcrint,  paucas  aul  om- 
nino  nullas  transgression*,, 
aliasque  personales  action' 
de  terris  seu  tenementis 
latas  invenerint,  nisi  ubi 
nulla  de  libero  tenemento 
aut  '  jure  hsereditario 
qusstio  oriebatur,  aut  ubi 
petenti  nulla  realis  actio 
data  fuit  Liquet  igitur^  - 
cum  alias  turn  prscipue 
ex  actione  quadam  trans> 
gressionis^  Qaare  clausum 
fregit,  per  Episcopam  Co- 
vent*  et  Litchfield*  prose- 
euta  In  6  EdwardI  3.  foK 
$4.  b.  ad  Episcopi  repll- 
cationem  faclam  fuisse  ex* 
ceptionem,  quod  in  reali- 
tate  litem  agitabat^  sem- 
per enim,  ut  tunc,  se  ha* 
buerunt  tempora,  casus 
reales  in  actionibus  realib* 
discuss!  Aiernnt:  unde  eo- 
rum  temporum  Judices  . 
preeclaram  illod  meruere 
testimonium^  quod  Thir- 
ning,  J  usticiarins  Capitalis, 
illis  attribuit  anno  Hen.  4. 
12.  videlicet,  quodaliorura 
omi^'  longe  fuerunt  consul-  . 
tissimt  simul  ct  sapientis-  , 
simi ;  ct  quod  sub  Regt 
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Edvr.  3.  majorem  quam 
aiilea  habuisset  lex  per- 
fec.iionem  ;  et  quod  cau- 
sarum  in  jure  ugilatio  (sum- 
mum  \e^\s  decus  et  onm- 
raenium)  ad  earn  in  ejus- 
dem  Rej^'is  temporibus  cre- 
visset  cxcellentiam,  ut  su- 
periorum  temporum  agita- 
tiones,  si  ad  illas  sub  Rege 
Ed.3.  cofiipararentur,  man- 
€88  quasi  et  imbclks  a 
Thirning  existimarentur. 

Magnam  ducatus  Cor- 
nnbie  casiini  variis  de  cau- 
•ii  reUtlt  Primo,  quam- 
fh  Ule  ideiD  casus  olim 
(ot  bee  niearttm  Relatio* 
Dam  parte  constate  pole- 
lit)  adjttdicatus  fuertt;  de 
eodem  tamen  jamdudam 
quiestio  nova  exorta  est« 
parliro  quod  judicja  inter 
tlia  Regis  monumentaj 
pancis  cognita,  dausa  as- 
servantur*  et  partini  quod 
jadicloram  ration*  fit  cau- 
sae (nt  legis  mos  est)  in 
iisdem  non  expressse  mo-, 
nninefltis^  nulH  plene  et  in- 
tegre  fi&tisfecerunt ;  prse- 
seitim  vero,  qood  nulla  de 
eorum  deter minationnoi  ttc 
judicioram  veris  causis  et 
rationibus  facta  fuerit  et 
divulgata  relatio.  Secundo^ 
qood  illi  qui  nallam  iode 
nabent  partem,  de  vero  pos- 
ieasionuni  hojusdncaius  sta- 
tu instituantor^  eoque  mo* 
neantur  ne  cum  iis  pactio- 
nem  ineant  qui  possessionem 
inde  aliquai  einerunt  aut 
aiJepli  t'ufrunt:  et  qiiod 
M  qai  ulUm  rjuMleui  par* 


the  law)  ^rcw  in  the  reign 
of  that  King  to  that  excel- 
lency, as  that  the  pieadin*^ 
in  former  times  having:  re- 
gard  to  the  pleadings  in 
the  reign  of  King  Edward 
Hi.  holden  by  Tbirning  to 
be  but  feeble. 


I  have  reported  the  o^reat 
jcaseof  the  duch^-  of  Corn- 
wall for  divers  causes.  I. 
Although  this  very  cage 
hath  been  long  since  (as 
shall  appear  in  this  Report) 
jadicjallyadjttdged,yet  both 
the  same  of  late  been  called 
in  question  again,  partly 
for  that  the  said  judgments 
remain  privately  amongst 
the  rest  of  the  King's  re- 
cords unknown  buttoafew, 
and  partly,  for  that  the  rea- 
sons and  causes  of  the  judg- 
ments being  (according  to 
law)  not  expressed  in  the 
record  itself,  gave  no.fbll 
and  clear  satis^ction  :  but 
principally  for  that  there  was 
no  report  made  and  .pub* 
lished  of  the  true  causes  and 
reasons  of  those  resolutions 
and  judgments.  2.  To  the 
end  that  such  as  have  not 
any  part  thereof,  may  here- 
by be  instructed  of  the  true 
state  of  the  possesi^ions  of 
this  duchy,  and  by  this 
means  be  admontsbed  how  , 
they  deal  with  any  that 
have  bought  or  purchased 
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any  of  these  possessions  ;  tern  acquisivei  unt,  alune 
and  that  such  as  have  ac-  pacto  nacti  sunt,  intelli- 
quired  or  gotten  any  of  gentes  sentcntiain  iu  hoc 
them,  knowing  that  the  casu  latam  fuisse  cum  ex 
judgment  was  given  in  this  quaiupluiimis  direclis  ad- 
case,  both  upon  many  direct  moduin  et  luciilentis  au- 
aulhonlies  iii  liie  point,  and  thoritatibus  ct  indiciis,  turn 
upon  plain  and  demonstra-  ex  plena  demonstrativaqoe 
tive  reason  (the  two  main  ratione  (duobus  veris  et 
causes  of  true  satisfliclion)  prascipais  satisffideiidi  can- 
may  therewith  rest  satisfied,  sis)  habeant  qao  acqaieir- 
The  last,  but  not  the  least,  cant.  Ultima  hunc  easum 
is  for  that  the  inost  noble  referendt  causa  (nequa- 
aiid  excellent  Prince,  who  quam  tamen  minima)  est, 
is  orome,  nomine,  numine  quod  termaximus  ille  et  ex- 
magnas,  and  the  greatest  celleiittssimus  Princcps,  qui 
that  ever  was  before  htm,  omine,  nomine,  numine 
hath  in  his  first  cause  in  hoc  tnagnus,  et  omnium  qui 
forensi  dicendi  genere  got-  antecesseruntillustrissimua, 
ten  Tictory.  I  have  for  some  in  prima  sna  causa  palmam' 
respects  reported  the  same  in  hoc  forensi  dicendi  ge- 
in  Latin,  wherein  I  have  nereadeptusest.  Nonnullse 
been  contented,  potius  scri-  mibianimum  induxecuntra- 
bere  proprie  quam  Letine;  tiones,  ut  Latine  in  scripCa 
and  for  that  the  words  of  fedigerem  hunc  casum, 
art  which  will  bear  no  trans-  quod  dum  iacerem,  conten- 
lation,  are  herein  so  many  tus  fui  potius  scribere  pro- 
and  80  frequent,  1  have  add-  prie  quam  Latine,  et  quia 
ed  the  report  thereof  in  voces  artis  (in  aliam  se  con- 
the  vulgar  language,  that  verti  linguam  minime  pa- 
the  reader  may  use  either  tientes)  adeo  mullae  sunt 
of  them  at  his  pleasure,  et  frequenter  interceden- 
There  are  certain  ottiei*  tes,  lingua  etiam  assueta 
cases  now  published  by  me,  haec  loquitur  relatio  ;  utra- 
conceriiing- some  ot  the  most  que  igitur  lector  pro  animo 
abstruse^  daik,  and  difficuit  guo  utatiir.  Quosdam  alios 
points  in  the  law,  and  yet  a  me  modo  relatus  liabeg 
very  necessary  to  be  known,  casus  de  qiia  stionibus  in 
as  in  Arthur  Blackamore's  lege  nonnuliis  abstrusissi- 
case  concerning  amend-  mis,  diflRcillimis,  et  spiiio- 
ments,  Beechcr's  case  of  a  sissimis,  intellcctu  tamen 
Retraxit,  departure  in  de-  valde  necessariis,  utputa 
spile  of  the  Court,  aiul  of  casum  Artlniri  BInckamore 
fines  and  amercements,  de  amendationibus,  casum 
swumaso.    Greisley's  case  of  affering  Beecher  de  formula  juris 
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quam  dicimus  rctr.  xif,  dc 
recessu  in  conlemptiuii  cu- 
riff,  ct  de    nudrtis  (quag 
fines  ct  auu  ri  unnenUi  vo- 
camus)  casufii  Grieslcy  de 
amerciiiiiuMUis  aR'crcudis, 
et  nonnuiios  alios,  lies,  de 
indu^tria,  tarn  perf:pici!e, 
luculc'Dlcr,    ct  bumnuitim 
quam  polui,  pertVci  :  Ic- 
gfcs  enim  plane  sunt  dissi- 
iriilc^  illis  natm;i^  (jua^ 
im  per  cliustaHum  ant  suc- 
cinum  ptdluceant  qiiaui  si 
nuda    conspiciantiir,  ncc 
pictis  assimulcndir  tabulis 
ijUiti  uelicias  luni  alTucrunt 
maxinm«,  <jiunn  recentibus 
adhuc  et  floridis  poHanlur 
coloiibuH,  et  umbris  gra< 
pjiice  iuduetis  btfud  param 
ittoaCniDtuf  eC  exornantar. 

Utrum  res  ipsa,  sive  8»te» 
nca  prdvectior  (anno  jam 
ieiig€8imo  leCatis  mca  pro- 
pemaduin  acto)'  sive  aKod 
quicqoam  in  causa  est :  la* 
bore  niHgis^  m  hoe  octavoi 
•psMalo  quam  supertoram- 
aliquibtia*  eobom  me  foisaa 
pro  eerie  scio:  Deus  ta- 
nea  opUoMis  maximos  pro- 
pilk  sua  beoignitate  (dwnr 
io  gtavioribiu  reipablicsB 
acgotita  venate  fm)  hoc 
al  pericerem  vires  dedit 
ik«  at  dicirnt  nainralistm^ 
licat  nttHa  sylvanun  avt 
camporam  Tolatilittm  ge- 
nera SQOty  qus  non  aliqaid 
afferttot  ad  nidom  aqai- 
leum  canstmendinDetador- 
Dsodom  nonnalla  cinnamo- 
nom  aliaqoe'  taegni  pretii 
•tmooieoti,  nonnnllajuni- 


of  nmercements,  and  some 
others.  And  1  have  of  pur- 
pose done  the<?e  as  plainly 
and  clearly,  and  therewith, 
as  hrieily,  as  1  conld.  Vor 
the  laws  are  not  like  to  tliose 
thini^s  of  ntUure,  which 
siiiiie  much  bri«^liter  thro* 
crystal  or  amber,  than  if 
they  be  beheld  naked  :  nor 
like  to  pictures  that  ever 
delij^ht  most  when  they  are 
ii^arnished  and  adorned  with 
tVesli  and  lively  coloors^ 
and  are  much  set  out  and 
graced  by  artificial  sha- 
dows. 


And  whether  it  be  in  re- 
spect of  the  matter^  or  my 
jfean  growing  iiist  on,  be-* 
ing  now  in  the  60th  year 
of  my  age,  or  for  what  o- 
ther  respect  soever  it  be« 
sure  I  am^  I  have  felt  this 
E^th  work  much  more 
paiafol  than  any  of  the 
other  have  been  to  me« 
And  yet  bath  Almighty  Godf 
of  his   great  goodness, 
(amidst  my  public  employ^ 
ments)  enabled  me  here- 
unto.  And  as  the  natural- 
ists say,  that  there  is  no 
kind  of  bird  or  fowl  of  the 
wood  or  of  the  plain  that 
doth  not  bring  somewhat 
to  the  building  and  garnish- 
ing the  eagle's  nest,  some 
cinnamon,  and  others  things 
of  price,  and  some  Juniper, 
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and  8uc}i  like  of  lesser  va- 
lue, every  one  according^  to 
iheir  quality,  power,  and 
ability:  so  oii^ht  every  roan, 
according;  to  his  power, 
place,  and  capacity,  to 
brin«;  somewhat,  not  only 
to  the  profit  and  adorning 
of  oar  dear  country  (our 
great  eaele*»  nest)  but 
therein  aJso^  as  much  as 
such  mean  InstrnmenlB can, 
to  express  their  inward  In- 
tention and  desire,  to  ho- 
nour the  peaceable  days  of 
his  Majesty's  happy  and 
blessed  government  to  a!l 
poeterity.  And  for  that  I 
have  been  called  to  this 

glace  of  judicature  by  his 
fajesty's  exceeding  grace 
and  favour,  I  hold  it  my 
duty^hbvingobserved  many 
things  concerning  my  pro« 
fiessioo,  to  publish  amongst 
others^  certain  cases  th^t 
have  been  adjudged  and  re- 
solved since  his  Majesty's 
reign,  in  bis  highest  courts 
of  ordinary  justice,  in  this 
calm  and  flourishing  spring- 
time of  his  Majesty's  jus- 
tice, amounting  with  those 
of  my  former  edition  in  all 
to  84.  And  (if  it  shall 
please  God)  I  intend  here- 
after to  set  out  another 
work,  \Yhcrcof  I  have  only 
%  collected  tlie  materials,  but 
not  reduced  them  to  such  a 
form  as  1  intend,  lest  if  I 
should  leave  it  as  it  is,  it 
might,  after  my  death  be 
published  (as  huth  been 
iione  in  the  hke  case )  before 


perum  et  talia  id  genus  ml- 
noris  pretii,  secundum  il- 
lorum  quail fatem,  poten- 
tiam,   el   facultatcm :  ila 
cuihbet secundum  potestat', 
ordinem  et  mentis  acumen, 
addendum  est  aliquid,  noa 
solum  patriae  nostre  cba* 
rissimse  (aquilse  nostrienido 
potentissims)  nt  profit  et 
illustret,  sed  in  eo  etiam 
pro  virili,  ut  interlorem 
animi  in  tent  ion  em  et  af- 
fectum eiprimat,  ad  regiie 
Majestatis  dies  pacificos, 
gubernationemqne  ejus  fe- 
ficissimam   atque  beatis- 
simam  in  posternm  cele- 
brandum.   Ego  yero,  cum 
suse  Majestatis  gratia  ad 
banc   sedem  judiciarisni 
summo  cum  favore  me  evo- 
carit,  in  officio  meo  me  de- 
fuisse  esistimavi,  (si  nou* 
dum  mnUa  mea  in  profes- 
sione  observavi,  in  lucent 
ederem  casus  nonnullos  in- 
ter alios)  sub  re^a  sua  Ma- 
jestate  in  eminentissimis 
justitise   ordinarisB  cnriis 
jttdicaloa  et  discussos,  se- 
renissimohoc  florentissioio- 
que  vere  Justitise  a  sua 
Majestate  pie  administra- 
t« ;  qui  casus  cum  illis 
editionum  mearum  superi- 
orum  numerum  atlingunt 
octaginta  quatuor.    Et  (si 
Deo    placeaf  )    opus  aliud 
posthac  edere  institui;  cu- 
jus  quideni  elcnienla  tan- 
(um  collegi,  non  tamen  ut 
propositum  mihi  est,  for- 
mavi,  ne  forsan  si  relin- 
querem   qualecunque  tit 
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post  ineam  ex  hac  vita 
emi^tionein  (quod  re  pari 
accmisse  vidimus)  protnul- 
garetur  imperfectum.  Sin- 
g;oIari8  vestrnm  superior' 
iDcanim  Relationum  ap- 
prol»tiOj  continuis  aliar* 
iocnbrationuni  associata 
votisj  ad  onus  hoc  aggre- 
diendam  multum  me  inci- 
tBTit,  Et>  St  non  mino- 
rein  tob  vestris  in  studiis 
fructum  ex  his  percepefi- 
til,  qttam  ego  ex  antmo  vo- 
bis  opto,  vosque  (scientie 
Testia  ex  cupiditate)  spe- 
ntis.  faciles  mem  mihi 
ernnt  vi^Hie,  votis  enim 
meis  abunde  iatisfactum 
crit. 


it  be  perfected.  Your  ex« 
traorditiary  allowance  of 
my  former  works,  together 
with  yoor  continual  aud 
earnest  desire  of  other  edi- 
tions, have  much  encou- 
raged me  toundertake  these 
pains :  and  if  you  shall 
reap  iti  your  studies  such 
profits  thereby,  as  I  from 
my  heart  desire^  and  as  you 
(from  your  desire  of  know- 
ledge)  do  expect^  then 
shall  my  labours  seem  light 
unto  me,  for  my  expecta* 
tion  shall  be  satisfied. 
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The  Prince's  Case.' 

Uil.  3  Jac.  1. 
In  Chaocery. 

Pleas  before  the  Lord  the  now  King;  in  his  Chancery  •  p^viiL—i *• 
at  We.^tmin8ter^  in  the  County  of  Middlesex,  of 
Hilary  Term^  in  the  third  Year  of  the  Lord  James 
by  the  Grace  of  God,  King  of  England^  France^  and 
Ireland  ;  and  of  Scotland  the  39th. 

THE  lord  the  now  Kins:  "^'nt  fii'^  rinse  writ,  dircctod  to  the  sdre  r(tc;n^  to 
Sheriff' of  Coriiuiill  iii  these  words.    James  by  the  grace  repeal  lewen 
otGod  of  England,  Scotland,  France,  and  Ireland,  King,  de-  f,^o*jf** 
fender  of  the  faith,  &c.    To  the  SheritV  of  Cornwall  greeting,  dated  May  2, 
Whereas  in  .the  statute  made  in  the  Parliament  of  the  lord  in  the  37th 
Edward  the  Third,  late  King  of  England,  in  the  1 1  th  yrar  of  v^^'^^  ^« 
his  refijn,  holden  at  Westminster,  in  the  county  of  Middlesex,  ^^'^ 
it  was  amongst  othrr  things  enacted  by  authority  of  the  said 
Pai  liiiinent,  that  the  eldest  son  of  the  Kin^-  of  Enijland,  who 
should  be  inheritable  to  the  kingdom  of  England,  .siiould  be 
Doke  of  Cornwall;  and  that  the  duchy  of  Cornwall  should  al* 
ways  he,  from  thenceforth  to  the  eldest  son  of  the  Kings  of 
England,  who  should  be  next  heirof  the  aforesaid  kingdom,  and 
that  tlu»  uibresaid  eldest  son  of  the  Kir)'j^';  of  Knr^ln^id  should 
have  and  eijoy  towards  their  iir.nn(en;L[iLe  ;iiid  for  support  of 
their  princely  state  and  dignity  ail  the  vv  iioie  ducliy  of  Corn- 
Wall,  and  all  castles,  honours,  lordships,  manors,  lands,  tene- 
pients,  and  all  other  hereditaments  to  the  said  duchy  belong- 
iag  or  appertaininir,  or  reputed  or  taken  to  be  part,  parcel,  or 
member  of  tlie  said  duchy.    And  wliereas  the  said  late  King  liBdw.3. 
Edward  the  Third,  in  the  afon  said  Parliament,  held  in  the 
said  Ilth  year  of  his  reign,  by  his  cc^rtain  charter  (made)  with 
the  comuion  assent  and  council  of  the  Prelates,  Earls,  Barons, 
and  other  of  the  Kind's  Council  in  the  said  Parliament  called 
together,  and  by  authority  of  the  same  Parliament,  *bad  given 
to  Edward  then  Earl  of  Chester,  his  first  begotten  son,  the 

Ccniwall,  and  the  casllo  of  W.,  &c.  given  to  him  «  'ith  fspcriiU  limitatioas,  bo  as  they  shall  not  be 
MTcieda  with  »  ckuse  of  revir^catioo^  aiUioagh  the  special  limitatioa  at  aoy  time  iboakl  ceaie. 

«  2 
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name  and  honour  of  Duke  of  Cornwall,  and  him  in  (he  duke- 
dom ofCnrnwall  rstnhli^lir^d,  and  by  the  same  hie  charter,  with 
the  I  oF  imon  assent  and  council  aforesaid,  gave  and  granted  to 
his  said  son,  in  the  name  and  title  oi  the  duchy  aforesaid,  and 
under  the  name  and  honour  of  Duke  of  the  said  place,  amongst 
other  things  the  castle  of  Wallingford,  with  its  hamlets  and 
members,  and  the  yearly  farm  of  the  town  of  Wallingford,  with 
the  honours  of  Wallin^Tford,  and  of  St.  Walerie  with  the  ap- 
purtenances in  (he  county  of  Oxford  and  of  her  counties,  where- 
fsoever  the  said  honours  were,  to  have  and  to  hold  to  the  same 
Duke  and  to  the  first  begotten  som  of  him  und  his  heirs,  King;) 
of  England,  and  of  the  same  place  Dukes  in  the  kingdom  of 
Bngland,  therein  to  succeed,  together  with  the  Knights  fee^y 
advowFons  of  churches^  abbeys,  priories,  hospitals,  chapel^  and 
with  hundrnrlc,  fishings,  forests,  chaces,  parks,  warrens,  fairs, 
markets,  liberties,  free  customs,  wards,  reliefs,  escheats,  and 
services  of  tenants,  as  well  free  as  viliains,  and  all  other  things 
to  the  aforesaid  castles,  towns,  honouris,  land^and  tenements, 
howsoever  belonging  or  appertaining,  of  the  aforesaid  King 
Edward  the  Third,  and  his  heirs  for  ever.  And  the  said  late 
K\i)^r  Edward  the  Third,  hy  his  charter  aforesaid,  in  Parlia- 
ment aforesaid,  with  the  common  c<)n>^ent  n foresaid,  and  !>v  au- 
thority of  that  Parliament,  the  nfore-^iiid  cdstie  of  VVa!lin;;lbrd, 
and  other  the  premises  with  the  appurtenances,  amongst  other 
things,  to  the  said  duchy  annexed  and  united,  to  remain  to  the 
said  dociiy  for  ever :  so  as  from  the  said  duchy  at  any  time  by 
no  means  (hey  be  separated,  nor  to  any  other,  or  otiiors,  than 
fo  the  DuKeh  of  the  same  place,  by  the  aforesaid  late  King,  or 
liis  heirs  should  be  given,  or  any  ways  crranted,  so  also  (hat  (o 
•  (he  aibresatd  Duke,  and  other  Dukes  ot  the  same  place,  de- 

ceasing, and  to  the  son  or  sons  to  whom  the  aforesaid  duchy, 
by  colour  of  the  grants  aforesaid  it  sliould  belong,  not  appear- 
ing, the  f^aid  duchy,  with  the  aforesaid  castle,  and  other  the 
premises  being  granted,  fo  the  aforesaid  late  Kinij:,  or  hi^  heirs, 
KinijR  of  England,  should  return  into  the  hands  of  him  the 
said  late  King,  and  uf  his  heirs  Kings  of  England  to  be  holden, 
until  any  of  such  son  or  sons  of  the  said  kingdom  of  England 
bereditn  bly  to  succeed,  should  appear  (as  is  albresaid)  to  whom 
successively  the  said  duchy  with  the  appurtenances,  the  afore- 
paid  lute  Kin£!^  for  Iiim  and  hi>;  heirfi,  granted  and  willed  (o  be 
delivered,  to  he  holden  of  the  said  King,  and  his  heirs  for  ever. 
Act32H.  S.  ■'^"^  uhereas  likewise.  !)y  a  certain  act  made  in  parliament  of 
the  lord  iienry,  late  King  of  England  Uic  Eighth,  holden  at 
Westminster  albresaid,  that  is  (o  say,  in  the  second  sessions  of 
tlie  same  parliament,  begun  and  holden  the  12th  day  of  April, 
1^*2  a.  J  in  the  3\st  year  of  the  reign  of  (he  said  *lord  late  King  Henry 
(he  Eighth,  niid  by  divers  prorogations  until  the  ^^th  day  of 
May,  in  the  ,7i(l  \ear  of  tlie  rei«:n  of  the  paid  late  Kiiiir  Henry 
the  Eighth,  and  trom  thence  holden  and  continued,  until  the 


iUog  the  dissolution  of  the  said  Parliament^  the  24th  day  of  J  uly,  in  the 
iE^.3.br  3Sd  year  aforesaid,  reciting,  that  whereas  in  (he  Parliament 


Recitiog  the 
Hthl 

which  the  holden,  in  (he  llth  year  of  the  reign  of  the  late  Kiiiff  of  famous 
tilwtcd  Dttke  of  Coraw«Ui  tad  Ibe  poucfsions  of  tbc  dukctlom  of  ConMMl^  gifta  lo  Uai,  A«u 
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memorjf'  Km^  Kduard  the  Third,  amonsfst  other  things  esta- 
blished ;  it  was  enacted  and  oi  Uaiiied,  that  the  elde.<;t  son  of 
tbe  King  of  England,  who  shall  be  inheritable  to  this  kingdom 
ofEnglanily  .Bbottld  he  Duke  of  Cornwall,  and  that  the  same 
duchy  of  Cornwall  should  ever  be  Co  the  eldest  son  of  the  King^ 
of  En'^land,  who  should  be  next  heir  of  the  said  kingdom;  ' 
and  tliat  he  should  have  and  eniov  towardf^  the  maintenance 
uiui  Mipport  of  liK  princely  estate  the  wholr  ;ind  entire  duchy 
of  Cornwall,  and  ail  castles,  honours,  domiuioni-i,  manors,  lands, 
tenemeiitp,  and  all  other  hereditaments  belonging  or  apper- 
laioing  to  the  eaid  duchy,,  or  reputed  or  taken  to  be  part^  parcel, 
or  member  of  the  said  duchy:  and  for  that,  the  honour  and 
ca*;tle  of  Wallinffford  in  the  county  of  Berks  then  v  ri~\  rind 
lr()[ii  lon»  time  had  been  part  and  parcel  of  the  uiIiliIiiico 
and  po»«session6  of  the  said  Duke  of  Cornwall,  atid  repute  d  and 
taken  to  be  a  member  of  tbe  raid  duchy ;  which  honour  and 
castle  lay  near  to  the  manor  of  the  raid  late  King  Henry  the 
Eightb  of  Newelm,  otherwise  Ewel  m  in  the  coiuitv  ol  Oxtord* 
and  uH-s  vory  coninrodious,  decent  ant!  pleasant  for  the  said  late 
Kiii^  HtMiA  tho  Kighth.  In  conf'idcraljon  %Utcrcot*  and  for 
other  urgent  causes,  the  said  late  King  Henry  ttie  Ki*;hth  es- 
pecially moving,  it  was  enacted  and  ordained  by  the  authority 
of  tbe  same  Parliament  of  the  said  late  King  Henry  the  Eighth, 
that  the  said  honour  and  castle  of  Walliufi^ford,  and  all  domi- 
nion?,  manors,  lands,  t(*nement8,  and  other  hereditaments  u  hnt- 
Roever  they  ^liould  be,  beinar  parts,  parcels-,  or  members  of  the 
*aid  honour  and  castle,  or  appendant,  or  Ixdon^ini;^  to  the  fmd 
honour  and  castle,  or  to  any  lordship  or  manor  to  the  same  ap- 
pertaining, or  reputed,  or  taken  to  be  part  or  parcel  of  tbe  said 
Bonour  and  castle,  or  any  member  thereof,  should  be  from 
ther  e  I  forth  for  ever  by  authority  of  the  said  Parliament  se- 
vered,  disannexrd,  and  dismembered  from  the  said  dtichy  of 
C^)riivvall,  and  should  not  be  in  any  manner  from  thence  after 
reputed,  called,  accepted,  or  l:d\<>n  by  the  name  of  the  houour 
of  Walliugford,  nor  be  any  part,  parcel,  or  member  of  tbe  said 
duchy  of  Cornwall :  and  that  the  aforesaid  manor  of  the  said 
King  of  Neweint,  otherwise  Ewelm,  from  thence  for  ever  after, 
hhould  be  named,  called,  accepted,  and  be  reputed  and  ad- 
judi^ed  to  be  the  honntir  of  Newelm,  otherwise  iMvolni.  And 
that  the  Bald  late  Kiui^  llenry  the  Eighth,  should  have  and  en- 
joy the  like  "^liberties,  tranchises,  privileges,  royalties,  and  [♦  2  b,  j 
jurisdictions,  as  well  in  the  aforesaid  honour  ofNeivclm  othei> 
wise  Ewel m,  as  in  the  aforesaid  manors,  castles,  lands,  tene- 
mentft,  and  hereditaments,  being  part,  parcel,  or  member  of 
the  «aid  honour  of  Wallingford,  to  all  intents  and  purposes  as 
were  in  any  manner  hel()n<;ino:.  appertast\insr,  or  used  in  or  to 
tbe  ^aid  honour  of  \V  uiiingtord.  i^nd  liiat  the  like  pruce.^>s, 
suits,  and  pleas  should  be  for  ever  holden,  received,  ana  should 
be  used  in  the  said  honour  of  Newelm,  otherwise  Ewelm,  as 
at  the  first  day  of  the  same  Parliament  were  used  or  exercised 
in  the  said  honour  of  Wnllinj^ford  :  nnd  that  the  said  late  King 
Henry  the  Eii^hth  should  have  to  him,  his  heirs  and  successors 
for  over,  the  said  honour  and  castle  of  Wallii^rord,  and  all 
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Ior(]Rbip»,  manors,  landB,  tenements,  and  other  hereditaments 
whatsoever,  appertaining  to  the  raid  honour  or  castle,  or  re« 
puted,  or  taken  to  be  any  part  of  the  poMessiotifl,  or  parcel  or 
•member  of  the  said  Ijonotir  or  castl*^,  from  thence  for  ever  to 
be  severed  and  div  ided  from  the  aforesaid  duchy  :  and  that  the 
«eai(!  honour  and  castle  of  Wanin£»'ford,  from  thence  for  ever 
should  be  named  and  called  the  ca^-tlc  and  uiaiior  oi  Walling- 
ford.   And  also  that  the  said  castie  and  manor  of  VVallingford, 
and  all  lordships,  manors,  lands,  tenements,  and  other  here- 
ditaments whatsoever,  whieb  then  should  be  betongiof^  or  ap* 
pertaiDitig  to  the  said  castle  and  manor,  or  reputed  or  taken  to 
ne  any  part,  parcel,  or  member  thereof;  and  all  manner  of 
liberties,  franchises,  privileji^e*!,  rovalties,  and  jnrisdiction'*  be- 
fore that  lime  ubed  within  the  8uid  honour  of  VValliiii^ford, 
from  thence  for  ever  should  be  aniled,  annexed,  knit,  adjudg- 
ed^  deemed,  accepted,  reputed,  and  called  part,  parcel,  and 
member  of  the  said  honour  of  Newelm,  otherwise  £welni,  in 
the  aforesaid  county  of  Oxford  :  and  further  it  was  enncted  bv 
nuthority  of  the  aforesaid  i'arliajneiU  of  the  aforrsaid  ialc 
King  Henry  the  Eighth,  tliat  all  and  8in<>ular  person  and 
persons  who  then  held  any  manorf^,  lands,  tenements,  or  here- 
ditaments of  the  aforesaid  late  Kins;  Henrjr  tbe  Eighth,  and 
of  the  most  eacellent  and  undoubted  Prince  Edward,  the  son 
and  heir  apparent  of  the  said  late  King  Henry  the  Eighth, 
■   i?^  of  the  said  honour  of  Wallinii^ford,  or  of  any  other  lord- 
ships or  manors  boing  parcel  or  member  of  the  said  honour 
of  Wallinglord,  irona  thence  for  ever  after  should  hold  their 
said  manors,  landu,  tenements,  and  hereditaments  of  tbe  Mud 
late  King  Henry  the  Eighth,  his  heirs  and  successors,  as  of 
the  aforesaid  manor  and  bis  castle  of  Wallingford,  or  of 
the  said  lordships  or  manors  being  parcel   and  members 
of  the  said  honour  of  Wallingford,  parcel  of  the  ''ntd  ho- 
nour of  Newelm,  otherwise  Ewelm,  by  the  said  rents, 
suits,  customs,  and  services,  as  they  and  every  of  tbeni 
held,  paid,  or  did  before  the  making  of  the  said  act  of 
[*5a.3    ^Pariiament,  and  not  by  more  or  other  rents,  suits,  cn«toni9, 
or  services  :  savin:?  to  every  person  and  persons,  bodies  cor- 
porate or  politic,  their  heirs  and  successors,  and  to  every  of 
them,  other  than  the  most  excellent  and  nndonbted  lord  Prince 
Edward  which  then  was,  and  his  heiru,  and  to  any  other  who 
from  thence  for  ever  should  happen  to  be  the  King's  eldeit 
son,  and  next  heir  of  the  crown  of  this  kingdom  of  England, 
oil  such  right,  title,  interest,  pos^MRion,  fees,  offices,  annui-? 
tie«,  r(  ntc,  commons,  and  all  other  commodities  and  here- 
dilaiiuMiis  whatsoever,  which  thev,  or  any  other  of  them  law- 
fully held,  had,  couid,  or  ought  to  have  had,  if  the  said  act 
The  three  ma-  of  Parliament  bed  never  been  bad  or  made  s  and  Airtfker,  it 
xTand  i  J '    was  enacted  by  the  authority  of  the  aforesaid  IHiriiameot,  of 
made  parcel  of  the  aforesaid  late  King  Henry  the  Eighth,  that  the  aforesaid 
theduchyof     excellent  and  undoubted  Prince  Ffhvard,  \\h\ch  then  wnc.  and 
en-Tto'Hul^r    ^^^^y  other  who  from  thenceforth  tor  ever  should  happen  to 
tents  and  pur-      tins  eldest  son  of  the  Ring,  and  next  heir  of  the  crown  of 
this  kingdom,  should  Jiave,  hold^  and  enjoy  for  ever  annezedj 
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united,  and  knit,  to  the  aforesaid  duchy  of  Cornwall,  for  Rtid 
in  foil  recompence  of  the  aforesaid  honour  and  castle  of  Wal- 
lingford,  and  other  the  premises  in  the  said  met  belbre  men- 
tioiied,  to  the  said  honoiir  of  Watlingford  then  before  belong- 
ings as  part  and  parcel  of  the  said  duchy  of  Cornwall,  the 
manor  of  West  Taunton,  Trelowia,  nnd  I^nndnlph,  with  the 
appurtenances,  in  the  county  of  Cornwall,  amongst  other 
thinn^,  in  such  manner  and  form,  and  of  such  like  estate,  as  the 
said  excellent  and  undoubted  Prince  Edward,  befbrethe  making 
of  the  same  aet  of  Ptarlitment,  had,  held,  or  enjoyed  the  afore- 
said honour  and  cattle  of  Wallingford,  and  all  other  the  pre* 
roise«,  paivd  of  the  said  honour.  And  that  all  and  sin^nlnr  the 
aforecRfd  manor",  with  all  and  singular  their  appurtenances, 
then  amongst  other  things  limited  nnd  assicfned,  by  the  said 
act  in. the  aforesaid  Parliament  ot  the  uibresaid  late  King 
Henry  the  8tb,  to  the  aforesaid  dnchy  of  Cornwall,  and  every 
of  them,  from  thence  for  ever,  should  be  reputed,  deemed^ 
adfndgped,  accepted,  and  taken,  by  authority  of  the  game  Par- 
liament, a'^  part,  parcel,  and  niember  of  ihe  said  duchy  of  Corn- 
wall, in  such  and  the  like  manner  and  Ibrm,  to  all  purposes 
and  intents,  as  the  said  honour  and  castle  of  WaUingford,  and 
the  members  and  parcels  of  the  same,  were,  before  the  nmkinjg 
of  the' sane  act,  any  act,  law,  casCokn,  or  use«  to  the  contrary 
notwithstanding,  as  by  the  said  act,  in  the  aforesaid  Parlia- 
ment of  the  aforesaid   late    King  Henry  the  8th,  made, 
amongst  other  thinr^s  it  more  fully  appears:  and  whereas  be- 
fore, and  until  the  time  ot  the  makin;:  of  the  aibresaid  act  of 
Parliament,  made  in  the  aforeiiaid  Parliament  of  the  afore- 
said late  King  Henry  the  8th»  the  aforesaid  honour  and  castle 
of  WaHingford,  and  the  members  and  parcel  thered^  were 
part,  parcel,  and  members  'of  the  aforesaid  duchy  of  Corn  wall,    [  ad  b  ] 
arrordini::  to  the  form  and  effect  of  the  aforesaid  charter  and 
grant  by  the  aforesaid  late  King  Kdu  ard  the  Third,  with  the 
common  a9i?ent  aforesaid,  and  authority  of  his  Parliament 
aforesaid,  (as  before  is  said)  made,  and  as  in  the  aforesaid 
charter  are  mentioned,  and  above  recited,  and  the  aforesaid 
excellent  and  undoubted  Prince  Edward,  in  the  aforesaid  act 
made  in  the  aforesaid  Parliament  of  the  aforesaid  late  Kinj^ 
Henry  the  Eighth,  before  the  time  of  making  of  the  aforesuid 
act  made  in  the  Parliampnt  aforesaid  of  the  aforesaid  late  ivmg 
Henry  tbe  Eighth,  had,  held,  and  enjoyed  the  aforasaid  ho- 
nour and  eastle  of  WalHogford,  and  other  the  premises^  parcel 
of  the  tame  bonoqr,  in  such  manner  and  form,  and  of  such 
estate  as  is  enacted  and  limited  in  the  aforesaid  charter  and 
grant  aforesaid  of  t!io  aforesaid  late  King  Kdward  HI.,  in  the 
year  of  h is  reign  the  11th  aforesaid,  by  the  antliority  of  Par- 
liament made  as  before  is  said.   And  the  aforesaid  honour 
and  castle  of  WaUingford  in  tbe  aforesaid  act,  nrade  in  tl^ 
aaid  ParKameat  of  the  said  late  King  Henry  V 11 1 .  mentioned, 
•nd  the  aforesaid  Chstle  of  WaUingford,  with  the  hamlet'^  and 
members  thereof :  and  the  aforesaid  honour  oT  M'allin^ford, 
with  the  apptirtenances^,  in  the  aforesaid  clrarter  and  graut,  b\' 
tbe  aforesaid  late  i^ing  Edward  the  Third,  as  before  is  said. 
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made,  specified,  are  one  and  the  same, and  not  others  or  dhwis* 
By  Tirtue  of  which  the  said  late  Prince  Edward,  eldest  son  of 
the  aforesaid  late  Kinij  Henry  the  Ei>;hth,  and  Duke  of  Corn- 
wall, was  seised  of  the  aforesaid  manors  of 'West  Taunton, 
Trelowia,  and  Landalpb,  with  the  appurtenances,  in  his  de- 
mesne as  of  fee,  as  parcel  of  his  Duchy  of.  Cornwall  aforesaid, 
according  to  the  form  and  effect  of  the  aforesaid  act  of  Parlia- 
ment;  and  he  thereof  being  so  seised,  the  aforesaid  late  King 
Henry  the  Eighth,  afterwards  at  Westminster  afores-aid,  died, 
the  said  Edward,  late  Prince,  hpinij;^  the  son  and  heir  of  the 
aforesaid  late  Kin?  Henry  the  Sib.  And  the  i^aid  Edward,  late 
Prince  to  the  said  King  Henry  the  8th,  in  the  aforesaid  kin^duiu 
of  England,  by  right  of  inberitance  succeeded,  and  King  of 
the  aforesaid  kin<;dom  of  England,  by  the  name  of  Edward  the 
Sixth,  King  of  England,  came  to  be.  And  afterwards  the  said 
Edward  the  Sixth,  late  King  of  Ene;land,  at  Westminster 
aforesaid,  died  without  heir  of  his  body  begotten ;  the  Lady 
Mary,  late  Queen  of  England,  being  sister  and  heir  of  the  said 
late  Kin^  Edward  the  Sixth ;  and  the  aforesaid  Lady  Mary 
to  the  said  late  King  ^dward  tlie  6th,  in  the  aforesaid  kingdom 
of  England,  by  right  of  inheritance  succeeded,  and  bMame 
Queen  of  the  aforesaid  kinp^doni  of  England;  and  afterwards 
the  said  Queen  INIary  at  Westminster  albresaid,  died,  without 
heir  of  her  body  begotten ;  the  JLady  Elizabeth,  late  Queen  of 
England,  being  sister  and  heir  .of  the  aforesaid  late  Queen 
Mary ;  the  aforesaid  Lady  Elizabeth  to  the  said  late  Queen 
[•4  a.]  *Mary  in  the  aforesaid  kingdom  of  England,  by  right  of  inhe- 
ritance succeeded,  and  became  Queen  of  the  kingdom  of  Eng- 
land ;  and  afterwards,  the  said  Queen  Elizabeth  at  \V^c6tmin- 
Bter  aforesaid,  died,  without  heir  of  her  body  beuotten,  we 
then  and  yet  being  cousin  and  heir  to  the  said  late  Quee/i  Eli- 
sabeth ;  and  we  succeeded  to  the  said  late  Queen  Elizabeth,  in 
right  of  inheritance,  in  the  same  kingdom  of  England,  and 
became,  and  now  are  King  of  England  ;  and  now  the  most  ex« 
cellent  Prince  Henry  our  eldest  son,  no\r  Duke  of  Cornwall, 
Queen  Eliz.  by  hath  requested  us,  that  whereas  the  aforesaid  lady  Elizabeth, 
Ter  letters  late  Queen  of  England,  by  her  letters  patent  sealed  with  the 
toTil!^^  great  seal  of  England,  bearing  data  at  Westminster  aforesaid, 
deceased,  and  Ihe  second  day  of  ]May,  in  the  STth  year  of  her  reign,  granted  to 
H.  L.  the  Gellio  Merick,  then  Esq.,  afterwards  Knight,  now  deceased, 
maaora'of  Henry  Liudlcy,  then  Esq.,  now  Kniglit,  the  aforesaid 

W.T.,T.,ftc.  manors  of  West  Taunton,  Trelowia,  and  I.andalph  wi«h  the 
appurtenances,  to  have  and  to  hold,  to  tiiem  the  said  Gellio 
Meyrick  and  Henry  Lindley,  and  their  heirs,  for  ever,  as  in 
•the  letters  patents  thereof  more  fully  it  is  eontaittad.  And 
.whereas  the  aforesaid  manors  of  West  Taunton,  Trelowia, 
and  Landalph,  to  the  aforesaid  duchy  (as  is  said)  annexed  and 
united  to  the  same  now  Duke,  by  virtue  of  the  gift,  grant,  and 
union  aforesaid,  by  the  authority  of  Parliament  aforesaid,  be- 
longed, and  yet  ought  to  belong,  and  were  members  and 
parcel  of  the  same  duchy,  and  yet  are,  as  the  said  m>.w  Princp 
and  Duke,  by  ways  and  means  convenient,  is  ready  to  shew  ; 
,tl|at  we  ytould  the  Mid  letters  patents  aforesaid,  pjf  .thfs  afoj^ 


# 
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said  manors  of  West  Taunton,  Trelowiii,  and  l^andalpb,  as 
before  is  said,  made,  revoke,  and  annul,  and  the  said  mauors 
with  the  appurtenances  seise  into  our  bands ;  that  we  cause 
the  said  manors  to  (he  said  now  Duke,  as  members  and  par- 
cel of  the  duchy  aforesaid,  to  have  and  to  hold,  aceordino^  to 
the  form  and  effect  of  the  2;ift,  »rant  and  union  aforesaid  to  be 
delivered:  wo,  wiliini::  to  do  in  t!iis  behalf  what  is  just,  com-  Comouadto 
mand  you  lliat,  b^  good  and  lawful  men  of  your  bailiwick,  you  {J**^**** 
^'ive  notice  to  the  aforesaid  Henry  Lindley,  Knt.,  and  John  H.L).'aad'* 
Hele,  Knt.,  Seirjeant-at-law,  tenants  of  the  said  manors  of  J.H..  and  the 
West  Taunton,  Trelowia,  and  Landalph,  and  also  to  whoso-  't^'/^";;"^* 
ever  other  or  others,  tnnnnts  of  the  ^aid  manors  of  West 


Taunton,  Trolowia,  and  Ijandalph,  or  any  of  them,  that  they 
be  before  us  in  our  Chancery  in  eight  days  of  St.  Hibiry  next 
coaling,  wheresoever  we  shall  be,  to  shew  what  for  us  or  for 
themselves  they  have  or  can  say,  wherefore  the  letters  patent 
•foresaid  of  the  aforesaid  manors  of  West  Taunton,  Trelowia, 
and  JLiandalph,  with  the  appurtenances  (as  before  is  said), 
made,  ou^ht  not  to  be  revoked  and  annulled,  niul  the  said 
manors  with  the  appurtenances  into  our  hands  be  seised,  and 
the  same,  to  the  now  Duke,  as  members  and  ^parcel  of  the        4  b. ] 
duchy  aforesaid,  according  to  the  form  and  effect  of  the  gift, 
grant,  and  union  aforesaid,  to  have  and  to  hold,  to  be  deli- 
vered, and  to  do  and  receive,  what  our  said  Court  then  and 
there  shall  farther  consider  in  IIjIs  I>eh;iir:  nnd  have  you  there 
the  names  of  those  bv  whom  yon  shall  give  them  notice  and  this 
writ,  w  itness  myself  at  WesUninster,  the  18th  day  of  Novem- 
ber, in  the  year  of  our  rctga  of  England,  France,  and  Ire« 
land,  tlie  3d,  and  of  Scotland  the  59th ;  and  now  at  this 
day,  that  is  to  8ny,  the  aforesaid  eight  days  of  St.  Hilary,  be- 
fore the  said  Lord  the  King  that  now  is,  in  his  said  Court  of 
Chancery,  here  conieth  hclward  Coke,  Knight,  Attorney-Ge- 
neral of  the  >.ai(l  Lord  the  Kin^-  that  now  is,  who  prosecuteth 
in  this  t)ehuil  iur  the  said  I^otd  die  King,  in  bisproper  person. 
And  Francis  Godolphin,  Knight,  being  Sheriff^of  the  county  The  sheriff  re- 
ef Cornwall,  now  sendeth  here  the  writ  aforesaid,  served  and  turns  H.  L., 
executed,  in  form  following,  the  21st  day  of  December,  in  the  ;Jy^J^»  "J^^.^^ 
Sd  year  abovesa'ul,  by  virtue  of  the  writ  afore^:ii(),  to  him  di-  tenant's  of  the 
rf  ftcd,  that  he  ijave  vv;trnin:4:  by  John  Edgcombe  and  Walter  aaid  three  ma- 
Biunt,  •;ooil  and  luw  liii  men  of  his  bailiwick,  to  the  aforesaid  °®"»?'*™" 
Henry  Lindley,  Knio^ht,  and  also  the  same  day  and  year  by  the 
said  good  and  lawful  men,  he  i^ve  warning  to  the  aforesaid 
John  Hele,  Knt.  and  to  one  Warwick  He!e,  Knt.,  tenants  of 
the  aforesaid  manors  of  West  Taunton,  Trelowia,  nnd  Lan- 
dalph,  abovementioncd,  to  be  before  the  said  Lord  the  now 
Ki»]g  here,  at  this  day,  to  sht  vv,  do,  and  receive,  what  that 
writ  in  itself  requireth  and  demands.  And  the  aforesaid  Henry  imDarianc*. 
XimUey,  Kt.  John  Hele,  Kt.  and  Warwick  Hele,  Kt.,  the  4th  ^ 
day  of  pleas  being  solemnly  called,  by  Richard  Wilkinson  ^ 
their  attorney  (  Date,  and  pray  licence  to  imparl,  and  it  is 
granted  to  them,  cScc,  and  upon  this  day  is  given  to  the  afore- 
said Henry  Lindley,  .John  Hele,  and  Warwick  Ilrle,  before 
.the  said  Lord  the  King,  in  the  said  Court  here,  that  is  to  say, 
^t  Westminster  aforesaid,  until  in  eight  days  of  the  Piirilifia- 
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'  .  tion  of  the  blessed  M«ry  then  next,  &c.  whereBocTer,  &c.,  that 

IS  to  say,  to  the  aforesaid  Henry,  John,  afid  Warwick,  to 
implirl  and  tbofo  to  ftiMWMr,  Ae.  The  Mne  day  is  given  to  the 
alwesaid  B4«i«nl  Oekc,  Knt.,  the  Attorney-General  of  the 
Lord  the  now  King,  who,  &c.,  then  to  be  here.  Sec.  At 
which  eight  days  of  the  Purification  of  the  blessed  Mary,  be- 
fore the  said  Lord  the  King,  in  the  said  Court  here,  that  is  to 
say,  at  Westminster  aforesaid,  come  as  well  the  aforesaid 
Edward  Coke,  Knight,  who,  &c.,  in  bis  proper  person,  at 
the  aforeMid  Henry  Jjindiey,  John  Hele,  and  Warwick 
Hele,  by  their  attorney  aforesaid,  and  upon  this  the  said 
Henry,   John,  nnt!  Wnnvick,  by  their   attorney  aforf^-aid, 
Futlieriiii-      pray  farther  licence   thereof  to  imparl,  iiefore  the  said 
P"***"***        Lord  the  King  now  in  the  said  Court  here,  that  is  to  say, 
at  Westminster  aforenatd,  until  in  fifteen  da)s  of  Kaster,  tbeo 
neztlbllowing,  Sec,  whoreioever,  &c.,  and  then  to  aiwwert 
dee.,  and  they  have  it,  &c.,  and  the  same  day  is  given  to  the 
aforesaid  Edward  Coke,  Knt.,  the  Attorney-General  of  the 
said  Lord  the  now  Kins;-,  who,  Sec,  then  here,  ^-c.    At  which 
[♦6  a.}    ♦fifteen  days  ot  toaster  belbre  the  said  lord  the  King  that  now 
is,  in  the  said  Court  here,  that  is  to  sajr,  at  Westminster  afore- 
said, eome  ae  well  the  aforesaid  Edward  Coke,  Attorney  Gre* 
neral  of  the  liord  tho  now  King,  who,  See.  in  hk  profov 
person,  as  the  aforesaid  Henry  Lindley,  John  Hele,  and  War- 
Mick   ffelc,  by  their  attorney  aforesaid,  and  upon  this  the 
Faitber  im-     aforesaid  lleiiiy,  John,  and  Warwick  by  their  attorney  afore- 
puiuuioc.        said,  farther  pray  leave  thereof  to  imparl  before  the  said  lord 
the  King,  in  the  said  Court  here,  tltal  is  to  say,  at  Westatin- 
tter,  aToremid,  nnlilthe  morrow  of  the  Holy  Trinity,  then 
next  following,  wheresoever,  &e«  and  then  to  answer,  fte. 
and  they  have  it,  &c.  And  the  same  day  is  given  to  the  afore- 
said Edward  Coke,  Knt.  Attorney  General  of  the  lord  the 
King,  who,  &c.  then  here,»&c.    At  which  morrow  of  Holy 
Trinity,  before  the  said  lord  the  now  King,  in  tlie  said  Court, 
fte.  Hiat  is  to  My,  at  Wettnineler)  aforenaid,  come  an  wtA 
the  aforesaid  EiSward  Coke,  Knt.  Attorney  General  of  the 
lord  the  now  King,  who.  Sec,  in  his  proper  per^^on,  as  the 
aforesaid  Henry  Ijindley,  John  Heic,  and  Wnrwirk  Help,  by 
their  attorney  aforesaid  ;  and  upon  this  the  said  Henry,  John, 
and  Warwick,  by  their  attorney  aforef:aid,  prny  farther  li- 
cence  thereof  to  imparl,  before  the  said  lord  tiie  now  King; 
in  the  raid  Court,  here,  that  it  to  sav,  at  Westntnsler  albre* 
aaid,  nntil  the  morrow  of  All-SonUi  then  next  following, 
wheresoever,  &c.  and  then  to  answer,  ftc.  and  they  have  it,&c. 
And  the  «iame  day  is  given  to  the  aforcMiid  Edward  ("nkp,  Knt. 
Attorney  (ienrrai  of  the  lord  the  now  King,  &c.  then  hero.  &c. 
At  which  morrow  ot  Ail  bouls,  before  the  lord  the  King  in  the 
floid  Coort  here,  that  is  to  say,  at  Westmintter  aferefiaid,  come 
as  well  Henry  Hobart,  Knt.  then  Attorney  General  of  the  said 
lord  the  now  King,  who  Ibr  the  said  lord  the  now  King,  pro* 
secntes  in  his  proper  person,  as  the  nforrpaid  Henry  I.indfey, 
John  Hele,  and  Warwick  iiele,  by  their  .Htorncy  aforesaid, 
upon  which  the  said  Henry  Lindky,  by  hi»  attorney  afore- 
void,  prayeth  the  bearing  of  the  said  writ  of  Scire  facias  above- 


Farther  im- 
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menlitmed,  and  it  is  road  unto  liim,  &;c.  Which  Ix  in£^  read  U.L.pleadsM 
and  beard,  the  said  Henry  Liindley  »aitb,  that  ueiLher  the  JJJ^lf*^ 
■(brenid  letters  pateot,  of  the  aforeeaid  Jate  Queen  Eliza*  Suiiamen^aa. 
beHi,  of  the  aforesaid  aianora  of  Weit  TaontoD,  Tralowia, 

BO  11  E. 3.  se- 

and  Landalph,  with  the  appurtenances  in  form  aforesaid  made,  ^<:"^ilypleiided 

»i       J  111  if         -I  'a  record, 

ou»nt  lo  hi'  revoked  and  anniilied,  nor  t.ie        manors  into 
the  hands  of  tha  s.iid  lord  the   now  Kina:  ouiilit    io  hf» 
sptsed  :  because  hft  saith  that  there  is  not  any  8uch  record 
of  any  &uch  act  of  Parliament,  of  the  aforesaid  King  Ed- 
ward the  Third  made,  as  in  the  aforesaid  writ  of  Scire  Joeta*, 
shove  (Iit^roof  is  recited  and  specified  ;  nor  is  there  any  sueh 
rpcord  of  the  aforesnid  charter,  by  the  aforesaid  late  Kin^ 
Kdward  the  Third,  by  authority  of  the  Parliament  aforesaid, 
above  supposed  to  have  been  made,  a«?  in  the  said  writ  of 
Scire  facias^  above  is  likewise  recited  and  specitied,  and  this 
the  ssfd  Henry  IJndley  is  ready  to  verify,  wherefore  be  de- 
mands ^judgment,  if  the  aforesaid  letters  pateBt  of  the  afore-    f  *5  b.  1 
said  late  Queen  filisabeth  of  the  manors  aforesaid  with  their 
appurfon^nef»c,  so  as  before  is  said,  made,  ought  to  be  re- 
TOKed  or  annnllod,  nr  the  «aid  manors  with  the  appurtenances 
to  be  seised  into  the  handi»  of  the  &aid  lord  the  now  KiUi^,  &c. 
And  the  aforesaid  John  Hele  and  Warwick  Hele  by  their  at-  j,  u.  &  w.  h 
torn^y  aforesaid,  by  protefsting,  that  there  is  not  any  record  iMotettiiif Ac. 
of  any  such  art  of  Parliament  of  ihe  said  11th  year  of  Ed-  P^ead  the  said 
wnrd,  late  Kiii^  of  En-land,  the  Third,  nor  that  there  is  any  nf^i'^n;! 
such  record  of  the  aforesaid  charter,  I)}  the  aforesaid  late 
King  Edward  the  Third,  by  authority  oV  Parliament,  afore- 
said, as  in  the  said  writ  of  Scire  facias  is  oientioDed ;  for 
pka  they  say,  that  neither  the  aforesaid  letters  palsnt  of  the 
aforesaid  lady  Elizabeth  of  the  aforesaid  manors  of  West 
Taunton,  Trelowia,  and  Landalph,  with  the  appurtenances,  in 
form  aforesaid  made,  ought  to  be  revoked  or  annulled,  or  the 
manors  aforesnid  with  the  appurtenances,  be  seised  into  the 
bands  of  the  lord  tlie  now  King;,  or  any  of  them  ou^ht  to  be 
seised,  because  they  say,  that  the  afomaid  late  lady  Queen 
Elisabeth,  before  the  makins  of  the  letters  patent  aforesaid, 
to  the  aforesaid  Gellio  ^leyridc  and  Henry  Lindley,  was  seised 
in  her  deniP'^r.e  a?;  of  fee,  in  the  right  of  hcrcron  nof  Kni;!nnd, 
of  the  aforesaid  manors  of  West  Taunton,  Trelowia,  and  * 
Landalph,  with  (he  nppnrtenances,  in  the  aforesaid  writ  of 
Hcire  facias  mentioned  and  expressed,  and  so  thereof  being 
seised,  the  said  late  Queen  Elizabeth,  by  her  letters  patent 
ander  the  great  seal  of  England  sealed  bearing  date  at  West- 
mincter,  in  the  county  of  Middlesex,  the  2d  day  of  May,  in 
the         year  of  Ix'?-  r(  i!':n,  and  here  into  Court  brnn^ht,  in  v 
ronsideration  of  the  ^ood,  true,  faithful, and  acceptavit'  service 
to  thii  aforesaid  lady  the  Queen,  by  bcr  then  wcii  beloved  faith- 
fal  €on«tin  and  counsellor,  Robert  late  Earl  of  EaseXy  of  the 
SMMl  noble  order  of  theGarter,  Knight,  and  Master  of  her  horae, 
hefofe  that  many  times  done  and  performed,  as  for  other  good 
cause^j  nnd  roTj^iderations,  the  said  late  lady  the  Queen  then 
pptecially  moving;  as  also  at  the  humble  irquestof  the  said 
ute  Earl  of  Es^ex,  of  her  special  grace)  cei  tuin  knowledge,  and 


Digitized  by  Google 


164  The  Pbince's  Case.   Part  VIII.— 5  b.— 6 a. 

mere  motion,  gave  and  granted  the  manors  aforesaid  with 
their  appartenancee  amongst  other  things  to  the  aforesaid 
Gellio  Meyrick,  and  Henry  Lfindley,  then  Esqaires,  and  after- 

wnrd!5  Kni^flit?^.  To  have,  and  to  hold  the  said  manors  with 
the  apfuirtenances,  to  the  aforesaid  Gellio  Meyrick,  and  Hen- 
ry Liudley,  their  heirs  and  assigns  Tor  ever.  Ami  the  afore- 
said late  lady  the  Queen,  by  the  same  her  letterH  patent, 

Kinted  for  her,  her  heirs  and  successors,  that  the  aforesaid 
llio  Meyrick,  and  Henry  Lind Icy,  their  heirs  and  assigns, 
should  have,  hold  and  enjoy,  the  aforesaid  manors  with  the  ap- 
purtenances, arcording  to  the  intent  of  the  said  late  Queen, 
r*6a.  1     in- the  said  letters  uatent  contained,  and  that  the  •naid  leffers 


6  a.  ]  in-  the  said  letters  patent  contained, 
ith  «  MM  patent  should  be  firm,  valid,  good, 
TJi^k  ^^"^y  ^ge^in^  the  said  lady  the  Q\ 


suAicient  and  etiecluul  lu 

'JSi'Jt^k  against  the  said  lady  t^e  Queen,  her  hein  and  sue* 
8.  '  cessors,  as  well  in  all  her  courts,  as  elsewhere,  within  ,the 

kingdom  of  England,  without  any  manner  of  confirmations,  li- 
cences, or  tolerntionfl  of  the  said  lady  the  Queen,  her  lu'irs 
and  successors  then  tor  ever,  by  the  aforesaid  (Jellio  Menck, 
and  Henry  Lindley,  or  their  heirs  or  assigns  to  be  procured  or 
obtained,, notwithstanding  the  statute  in  Parliament  of  the 
Lord  Henry,  late  King  ot  England  the  Eighth,  in  the  97th  year 
of  his  reis^n  made,  concerning  the  duchy  of  Cornwall,  and  ho* 
nour  of  Newolni  otbenvise  Ewelm,  as  in  and  by  the  said  letler-^ 
patent  more  fully  appears.  By  virtue  of  which  said  letters 
patent,  the  aforesaid  Gellio  Merick  and  Henry  Liindley  into 
the  aforesaid  manors  with  their  appurtenances  entered,  and 
were  thereof  seised  in  their  demesne  as  of  fee,  and  so  thereof 
And  convey  to  beings  seisod,  by  their  writing  indented,  made  bel%veen  the 
SSS  «SS^  to  ^ft^fesaid  late  Earl  of  Essex,  Gellio  Merick,  and  Henry  Lind- 
tbemaad  to  of  the  one  part,  and  Augustinc  Steivard  and  Micha^^I  Cor- 

tbeheiraof  the  sellis,  on  the  oilier  part,  hearing  date  the  '26{h  day  of  Drcem- 
her,  in  the  o6ih  year  of  the  reigu  of  the  said  late  lady  Queen 
Elizabeth,  in  tlie  Court  of  Chaneeiy  of  the  albresaid  late 
Queen  at  Westminster  aforesaid,  within  six  months  then  next 
following,  according  to  the  form  of  the  statute  thereof  made 
and  provided  in  due  manner  of  record  inrolletf,  as  well  in 
consideration  of  the  sum  of  3500/.  to  the  aforesaid  late  Earl  of 
Essex,  by  the  aforesaid  Augustine  Steward  aiul  IMichnel  Cor- 
sellis  paid,  as  for  20s,  to  the  said  Gellio  and  ileiuy,  by  the 
aforesaid  Augustine  and  Michael  likewise  paid,  bargamed, 
and  sold  to  the  aforesaid  Augustine  and  Michael,  the  manors 
aforesaid,  with  the  appurtenanrc?,  to  liave  und  to  hold  to  the 
said  Augustipp  ntid  Alicliael,  their  heirs  and  assigns  for  ever. 
By  virtue  ol  \>lii(  l)  Ijarj^nin  r.nd  pa!  ',  and  enrolnu  tit,  and  by 
force  of  u  certaiti  statute  in  llie  I'arliament  ui  liie  lord  Henry 
late  King  of  England  the  Eighth,  the  4th  day  of  February, 
intheSTth  year  of  his  reign,  of  transferring  uses  into  pos- 
session, at  Westminster  aforesr.id,  bolden,roa&,  and  provided, 
the  aforesaid  Augustine  and  Michael  were  seised  ot  the  ma- 
nors aforesaid,  with  the  appurtenances,  in  his  demesne  as  of 
fee ;  and  so  llicreof  being  seised,  the  said  Augustine  and  Mi- 
chael, in  eonsideration  of  the  sum  of  S6O0l,.Xo  the  aforesaid 
Augutttoe  Md  Michael,  by  the  afortiaid  John  Hele  paid  after' 
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wards  of  (he  said  manor  with  the  appartenances,  enfeoffed  them 

the  said  John  Hele,  then  serjeant  nt  law,  and  the  aforesaid 
"Warwick  Hele,  then  Esquire  now  Kni^rlit,  to  have  and  to  hold, 
to  the  «5nid  John  and  Warwick,  and  lo  the  lit  irs  and  assiflfns 
of  the  aforesaid  John,  to  the  sole  and  proper  use  and  behoof 
of  the  aforeBaid  John  and  Warwick,  and  the  heirs  and  as« 
siffns  of  the  said  John  Hele  for  ever.    By  virtue  of  which  fe*  ' 
offment,  the  aforesaid  John  Hele,  ond  Warwick  Hele  were, 
and  yot  are  seized  *of  the  ofcye^^aid  manors  with  the  appurtc-    r*6b.  J 
nances,  that  is  fo  .^ay,  the  said  John  Hele,  in  his  demesne  as 
of  fee,  and  the  utbresaid  Warwick,  io  his  demesne  as  of  free- 
bold  for  the  term  of  his  life.  And  the  aforesaid  John  Hele  And  further 
and  Warwick  Hele  further  say,  that  afterwards,  in  and  by  a  picad  the  act 
.certain  act  of  Parliament  of  the  aforesaid  late  Queen  at  West-  ^J^^'^^'l^^^ 
minsttT  aforesaid,  the  27th  dn\  of  Octohpr,  in  tlm  43d  year  of  43 
tfie    reii^n  ot"  tlie  ^aid  late  (^ueen  Elizabeth  holden  made 
(aniofii^Ht  other  things)  recitmg,  that  whereas  the  said  late 
Queen,  from  the  8th  day  of  February,  in  the  25th  year  of  her 
reign,  as  well  for  divers  and  great  sums  of  money,  as  for  di* 
Ters  other  several  considerations,  bad  barg^ained,  sold,  given, 
and  granted,  by  divers  her  letters  patent,  indentures,  or  other 
writings  under  the  great  seal  of  Eiic;lnnd  sealed,  or  the  peal  of 
the  duchy  of  Lancastor,  or  the  sonl  ot  the  county  palatine  of 
X^ancaster,  as  well  to  bodies  politic  and  corporate,  as  to  divers 
and  Sfverel  other  subjects,  of  the  said  lady  the  Queen,  divers 
and  several  honours,  manors,  lands,  tenements,  rents,  rever* 
8ions,  services,  and  other  hereditaments  in  fee  simple,  fee  tail,or 
for  term  of  life,  livos,  or  vears,      in  the  said  sev^rnl  leftcr'^  pa- 
tent, indenture8,and  other  wi  itmi;s;ire  mentioned  iind  declared; 
it  was  enacted  by  authority  ot  the  same  Parliament,  to  the 
intent  that  the  said  letters  patent,  indentures,  or  other  writ- 
ings, should  be  of  good,  available,  and  perfect  force  and  ef- 
fect, to  all  and  singular  the  said  late  Queen's  subjects,  accord- 
ing to  the  true  intent  and  elTect  of  the  same ;  that  as  well  all 
and  singular  letters  patent,  indentures,  and  other  writings, 
sealed  inuler  the  ^real  seal  of  England,  or  under  itie  seal  of 
ibe  ducliy  ol  L<aucabter  or  the  seal  of  the  county  palatine 
of  Lancaster,  before  then  made  and  granted,  by  the  afore- 
said late  Queen,  for  any  sum  or  sums  of  money  whatso-  « 
ever,  or  for  or  upon  any  other  considerations  whatsoever,  from 
the  nforo'-aid  8lh  day  of  February,  in  the  25th  year  aforesaifl, 
iis  all  (itii-  r  letters  patent,  then  aHer  by  the  «;aid  lato  Queen 
to  be  made,  tor  any  auiu  or  suras  of  money,  or  other  consider- 
■lions  before  the  last  day  of  the  said  then  present  session  of 
the  ssid  Parliament ;  and  morepver,  all  other  letters  patent^ 
within  the  space  of  one  year  then  neat  following,  to  be  made, 
by  force,  or  according  fo  the  true  purport  or  true  moaninir  of 
n  commission  under  the  great  seal  of  Kiii^land,  then  in  being, 
for  the  ^ale  of  the  land,  of  the  said  iute  i^ueen,  to  any  body 
politic,  or  corporate,  or  to  any  other  person  or  persons 
whatsoever^  of  any  honours,  castles,  manors,  lordships,  grana- 
rieS|  messuages^  lands^  tenements,  meadows,  pastures^  rents, 
iwarsioDs,  services^  woods>  advowsons  nonunationsi  patron^ 
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ages,  nnmiUics,  ricfhf?;,  intrreets,  entries,  conditions,  lease?;, 
^  *7a,  J  courts,  liberties,  privileges,  franchisee,  or  of  any  *othrr  he- 
reditaments with  the  appurtenance^",  or  of  any  part  or  par- 
cel thereof,  with  or  under  the  great  seal  of  iltiglaiid,  ur  un- 
der the  eeal  of  the  duchy  of  Laneasleri  or  the  seal  of  the  eounty 
.  palatine  of  Lancaster,  of  whatsoever  kind,  nature,  or  quality, 
they  or  any  of  them  are,  or  were  reputed,  known,  of  taken, 
with  the  appurtenances,  or  any  part  or  parcel  thereof,  should 
be  good,  perfect,  and  effectual  in  law,  and  should  stand,  be 
taken,  reputed,  esteemed,  and  should  be  adjudged  to  be  ^ood ; 
certaiii,  perleet,  available^  and  effectual  in  the  law,  against 
.  the  said  laxe  Queen,  her  beira  and  successors,  aecoidtng  to  the 
tenor  and  effiBcC  of  the  aforesaid  letters  patent  and  Indentures, 
or  other  writing,  and  that  the  pamc  should  be  exponnfied, 
construed,  esteemed,  and  should  be  adjudged  most  beneticialiy 
for  those,  to  whom  the  aforesaid  letters  jiatent,  and  grants 
thereof  eo  are  made,  the  heirs,  assigna,  executors,  and  adiui- 
■istrators  of  them,  aocordiog  to  the  words  and  purport  of  the 
aaid  letters  patent,  indentttree,  or  other  writing,  without  aoj 
confirmations,  licences,  or  tolerations  of  the  said  late  Queen, 
her  heirs  or  successors,  any  ill  naming,  ill  reciting,  or  not 
reciting,  of  the  said  honour*),  castles,  manors,  landn,  tenements, 
or  other  the  premises,  or  of  any  part  or  oarcel  tbereot,  or  any 
defect  in  finding  of  oflBce  or  inqtnsition,or  aad  in  the  premises, 
or  any  part  thereof,  by  which  the  title  of  the  said  late  lady  the 
Queen  of  and.  in  the  premises  ought  to  be  found,  before  th4 
publishinir  of  t!je  nfnresaid  letters  patent,  indcntiirep,  or  other 
writing,  or  any  ill  k  L-ifini;,  or  not  reciliui;,  of  demises  thereof 
made,  as  well  of  reconi.  as  not  of  record,  or  uiiy  ill  reciting,  or 
not  reciting,  or  not  true  mentioning  in  any  such  letters  patent, 
grants,  or  writings  of  the  estate  or  estates  of  the  said  late 
Queen,  of  fivehotd,  or  inheritance,  of  or  in  the  premises,  or 
any  part  thereof,  to  which  the  said  late  Queen,  afler  the  begin- 
ning of  her  reign  was,  or  then  after  should  be  intitled,  by  any 
attainder,  escheat,  couveyance  or  assurance  whatsoever;  and  in 
which  letters  patent,  grants,  or  writings,  no  estate  tail  then 
before  made^  or  supposed  to  be  made  was  recited,  or  from 
henceforth  should  be,  and  the  reversion  or  remainder  thereof 
expectant,  in  the  said  letters  patent,  grants,  or  writing*, 
granted  or  nienfJon<^d  fa  ho  ^^rnnf rd,  or  any  defect  of  cer* 
tainty,  or  ill  compuliiiij;,  mis!akin::,  ratini;;^,  or  srttihn:  forth 
of  the  jeariy  value  or  rate  of  the  premises,  or  yearly  rents 
reserved  of  and  for  the  premises,  or  any  parcel  thereof  men- 
tioned 'or  contained  in  the  F&me  letters  patent  aforesaid, 
or  other  writings,  or  for  that  the  premises  tnen  were,  or  any 
part  thereof,  were  then  valued  at  a  greater  or  lesser  value,  in 
the  said  letters  patent,  or  writing?,  than  the  said  manors,  land*?, 
tenements,  and  other  premises  then  vvere,  or  were  in  yearly 
r*  7  b.  I  value,  or  any  misnaming  or  not  true  ^naming,  of  any  town, 
hamiet,  parish,  or  county  where  the  said  honours,  manors, 
lands,  tenements,  rents,  hereditaments,  and  other  the  premiseB, 
and  every  part  thereof,  or  any  parcel  thereof  lay,  or  were,  or 
any  defect  of  true  naming  of  Ihe  lands,  leaemeiilB,  or  beredtta- 
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or  any  parcel  thereof  or  of  the  nature,  kindi  qoalityi  or 
^nuillty,  of  the  afor^id  possefisiona  or  liaredHamotita,  or  of 

anv  parct'l  thereof,  or  any  default  of  true  naming  of  any  cor- 
poration, or  any  default  of  attornment,  livery,  or  «eisin,  or  any 
lil  Darning  of  any  the  late  tenants  of  the  aforesaid  honours, 
manors,  laiids»  teoeniMtay  and  hereditaiiionts,  or  of  any  part 
tbaraof,  ao  toldy  gmntod)  or  given,  or  any  ill  luiBiiog  of  any 
MraoD  or  peraopa,  bodies  politic  or  corporate,  wko  any  tint 

before  the  mnkins^  of  sncH  letters  patent,  were,  or  then  after 
should  be  proprietors  of  the  premises,  or  any  part  thereof  to 
the  contrary  notwithstanding;  ay  by  the  sfiid  act,  amongst 
other  things,  it  more  fuiiy  appearetb.    And  the  tiaid  J  ohn  lie\e 
and  Warwitk  ftirtlwr  say,  that  tbo  mid  Into  Queen  Blisabett 
nerer  bad  any  ton;  end  tbet  tbe  aforesaid  Gkllio  Merick,  and 
Henr}r  Lindley,  were  at  and  before  tbe  time  of  tbe  aakinf  of 
tbe  said  letters  patent,  so  as  before  is  said  made,  subjects  of  the 
paid  late  Queen  Kli'zabetb,  and  born  at  Westminster  aforesaid ; 
aii  and  singular  which  the  said  John  Hele  and  Warwick  are 
lendy  to  ever;  wbereupoa  tbey  d^mnnd  judgment,  if  tbe  «id 
letlen  patent  of  the  nibfanid  kite  Queen  EliMlietby  ef  the 
nmaera  eibresaid  with  tbe  appurtenances,  so  as  faelbra  b  iud 
made,  ouijht  to  be  revoked  and  nnnnlled,  or  the  manors  afore- 
said, with  the  appurtenances,  or  any  of  theoi,  ought  to  be  seised 
into  the  hands  of  the  lord  the  now  King,  &c.    And  the  afore-  Hipiicatiou  a* 
said  Henry  Hobart,  Knt.  Attorney  General  of  the  I-.ord  the  S.L!J5lSii**Li 
now  King,  who,  &c.  pratent  in  Conrt  in  hia  proper  person,  at  ewnpiifiai- ' 
to  the  aforesaid  plea  of  the  aeid  Henry  Lindley,  above  in  form  tioMi>y  inspexi- 
aforesaid  pleaded,  for  the  said  lord  the  King  saith,  that  the  said 
(lenry  Lindley  ought  not  to  be  admitted  to  plead,  that  there  is  u  Edw.3.  un- 
not  any  such  record  of  any  Such  act  of  Parliament,  of  the  afore-  derthe  great 
said  lord  King  Edward  the  Third  made,  as  in  tbe  said  writ  of 
Scire  fiidut  is  recited.  Nor  that  there  ia  not  any  such  record 
of  the  aforesaid  charter  of  the  nid  late  King  fi!dward  the  Thirdt 
by  authority  of  Parlianient  made,  as  in  the  aforeseid  writ  of 
Scire  fncf'n':  thereof  ts  rerjtetl  and  specified.    Because  he  saith, 
thot  the  said  lord  King  Janies,  ninv  ivini;  of  Kngland  (uispexit) 
hath  seen  the  inrolment  of  the  afore^id  act  of  Parliament,  of 
the  said  late  King  Edward  the  Third,  as  in  tbe  said  Scire  fac* 
ie  ebe  recited,  in  the  Rolb  of  the  Chancery  of  the  now  Kinf, 
within  his  Tower  of  London,  of  the  1  Ith  year  of  the  reign  of 
the  aforesaid  late  King  Edward  the  Third  inroUed,  upon  record 
there  renidining.    The  tenor  of  the  inrolment  of  ♦wnich  act  of  £  •Se.  J 
Parliament,  and  charter  aforesaid,  the  said  James  now  Kin^  of 
£ngland,  by  his  letters  patent  under  ihe  great  seal  of  Eugiaud 
eeebd,  here  in  Court  by  ttie  aforesaid  Attorney  General  of  the 
lord  the  now  King,  for  the  said  lord  the  now  King,  now  brings 
into  Court,  bearing  date  at  Westminster  aforesaid,  tbe  5th  day 
of  March,  in  the  year  of  the  reijj^ri  of  the  said  lord  the  King  that 
now  is,  of  England,  Ki-ance,  and  Ireland,  the  Jd,  and  of  Scot- 
land the  «^9tb,  exemplilied  amongst  other  things,  which  exem- 
plification, as  to  the  inrolment  of  the  aforesaid  act  of  Parlia* 
iMont,  and  charter  aforeaaid  followeth  in  thaae  words.  Jaaet 
by  the  grace  of  Qod  of  Eoghind,  Scotland,  France^  and  Ire- 
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Inid,  defender  of  the  ISiith,  8cc»  To  all  to  whom  these  p  rodent 
letten  shall  comf*  greetings;  We  have  seen  the  inrolmcnt  of  a 
certain  charter,  bearing  date  17th  day  of  March,  in  the  1  Itb 
year  of  the  rei^n  of  the  lord  Edward  the  Third,  late  King  of 
England,  to  his  well-beloved  and  faithful  Edward  Earl  of 
Cfaetler,  hw  firtt  begotten  son  granted,  in  the  Rolls  of  oar 
Chancery,  within  the  ^ower  of  Loadon,  remain in;^  of  record 
in  these  words.  Edward  by  the  grace  of  God,  King  of  Eng- 
land, Lord  of  Ireland,  .and  Duke  of  Aquitain,  to  the  Arch- 
binhopfi,  Bi-li(i[js,  Abbots,  Priors,  Earls,  Barnn^,  Jintices, 
Sheritf(),  Piuvosts,  Ministers,  and  all  liaiiiii^  and  ins  Ikillirul 
people,  greeting ;  amongst  other  the  ensigns  of  honour  of  our 
kingdom,  we  esteemed  it  the  chiefest,  that  the  order  of  digmties 
and  ofiieeB  of  our  kingdom  be  fortified  with  the  best  and 
sfroMj^est  counsels;  therefore  there  being  many  d^'^rees  of 
honour  of  inheritance  in  our  kingdom,  where  by  descent  the 
inheritance,  according  to  the  law  of  this  kingdom,  to  coheirs 
and  parceners,  and  for  want  of  such  issue  and  parceners  and 
soch  like  Tariotls  events,  the  same  came  to  oar  royal  hands ; 
whereby  onr  said  kingdom  hath  long  and  jnany  ways  suflTered 
a  defect  in  names,  dignities,  and  titles  of  honour ;  we  tlirrrforp 
desiring  to  beautify  our  kingdom,  and  in  the  best  nuinncM' to 
defend  our  kingdom,  and  the  holy  church  thereof,  nml  onr  sub- 
jects and  dominions  against  the  endeavours  of  ibc  enemies  and 
adversaries  thereofy  and  considering  and  desiring  that  peace 
between  us  and  our  sulgects  be  inviolably  maintained ;  and  to 
dignify  the  places  of  honour  of  our  kingdom  ;  and  taking  into 
consideration  the  person  of  our  -weU-beloved  and  faithful 
Edward  Earl  of  Chester  our  eldest  sou,  and  intending  to  honour 
the  Kaine  our  son,  with  the  name  and  honour  of  Dulie  of  Cora- 
wall,  with  the  common  consent  and  counsel  of  the  Prelates, 
Earls,  Barons,  and  others  of  oor  council  in  this  our  present 
Parliament  at  Westminster,  upon  Monday  next  after  the  feast 
of  St.  Matthew  the  Apo^fle  last  past,  being  assembled,  we  have 
given,  nnd  made  him  Duke  of  Cornwall,  and  girt  him  with  a 
sword  BB  behovedi  ;  and  that  tiiere  may  be  no  doubt  hereafter, 
[*8  b.  J  what,  oi  how  "^aiuch  the  same  Duke,  or  other  Dukes  of  the 
same  place,  who  for  the  time  shall  be^  in  the  name  of  the  said 
duchy  ought  to  have :  our  will  is,  that  all  in  specialty,  which  to 
the  said  duchy  doth  belong,  be  inserted  in  this  our  charter: 
therefore  for  us  and  our  heirs,  we  have  given  and  granted,  and 
by  this  our  cliartor*"confirmed,  to  the  Mune  our  son  under  the 
name  and  honour  of  Duke  of  tiie  said  place,  the  castles^  manors, 
lands,  and  tenements,  and  other  thins^s  underwritten.  That 
he  the  state  and  honour  of  the  said  Duke  might  uphold  accord- 
ing to  the  nobility  of  his  stock,  and  the  charges  and  burthens: 
tlv'roof  the  better  uphold,  that  is  to  say,  the  sheriffwick  of  the 
county  of  Cornwall,  with  the  appurlcnnnces,  so  n«j  the  said 
Duke,  and  other  Dukes  of  the  same  place  for  the  time  being, 
make,  constitute  and  appoint  SheriOs  of  the  said  county  of 
Cornwall  at  their  will  and  pleasures,  and  to  do  and  execute 
theoificeof  Sheriffs  there,  as  heretofore  it  used  to  be  done, 
without  any  hindrance  of  us,  or  our  heirs  for  ever.  %As  ateo 
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the  castlp,  l)(iroii:;h,  manor  atifi  honour  of  Launceston,  the 
park  there  and  otiicr  the  appurtenauceB  in  the  county  ot 
Cornwally  and  Devonnbire ;  the  castle  and  nanor  of  Tremeton, 
witk  the  town  of  Baltaib,  and  the  park  there,  and  other  the 
•pgartenances  in  the  said  co«iitj;  the  castle,  borough  and 
manor  of  Tinta^el,  with  the  appurtemncps  in  the  said  county 
ot  Cornwall ;  the  castle  and  nmnor  of  UcRtormel,  with  the 
park  there,  and  other  the  a|>|)urtenance.H  in  the  said  county  ; 
and  the  manor  of  Clymestond,  with  the  park  of  Keribuliock, 
And  other  their  apportentnces,  Tibeste,  with  the  beiliwiok  ef 
Pavdenhire,  and  ofli  r  their  appurtenances,  Tewj^nton,  with 
the  appiirtenancef,  Helleston  in  Kerrier,  with  ihe  appurte* 
nances,  Morcsk,  with  thfi  appurtenances,  Tcwernaile,  with  the 
appnrfPMfinces,  PenknctJi,  with  thp appin  lcnance'?, Penlvn  with 
the  park  there,  and  other  the  appurtenances,  llL-llaton,  with 
the  bedelry  of  Ettwyneiwhire,  and  other  the  appurtenance*. 
Helleston  in  Trtngshire,  with  the  Park  of  Hellesbury,  and 
other  itt  appartenancee^  Lyskirett,  with  the  park  there,  and 
other  the  appurtenances,  CaliRtock.  with  the  fi»hingf  there,  and 
otfier  the  appurtenances,  and  Talskid  with  the  appurtenances, 
HI  the  said  county  of  Cornwall,  and  the  town  of  liestwithiell  in 
the  laid'  eonnty,  with  the  mill  there,  and  other  the  appurte* 
naneea;  and  the  prisage  and  ouaCone  of  oer  wiaee,  in  the  mid 
conaty  of  Cornwall,  and  al^o  the  profits  of  all  the  ports  within 
the  same  our  connlv  of  Cornwall,  to  us  belonging,  together 
with  wreck  of  the  bea,  as  well  of  whales  and  sttirgcon,  and 
other  fishes  which  do  belong  to  us,  by  reason  of  our  prerogative, 
and  wbatBoeyer  belongs  to  any  wreck  of  the  sea  with  the 
appurtenaneee,  In  onr  satd  oounty  of  ComwalK  And  the 
profitsaad  emoluments  of  our  county  court  holden  in  oar  county 
of  Cornwall,  and  hundreds  and  courts  in  the  5?nid  county  to 
us  beion;T:ini^ ;  a«  also  our  stannary  i<i  the  said  county  of    [  *     ^  J 
♦Cornwall,  i^oj^elher  with  the  coinage  of  the  said  siannary,and 
all  issues  and  profits  thereof  arising  ;  and  aho  all  the  issues, 
profits  and  perquisites  to  the  Court  of  Stannary,  and  the  mines 
ef  the  said  county,  (except  only  1000  marks  which  t  o  (itir  well 
beloved  and  faithful  Will,  de  Monte  acuto,  Earl  of  Saliibury, 
we  have  granted  for  us  and  our  heirs,  to  be  taken  to  him  n??d 
the  heirs  males  of  his  body  lawfully  beec^ttcn,  of  tin-  i  -  ues  and 
prutitii  of  the  aforesaid  coinage,  until  thu  cattle  and  manor  of 
Xonhrldge,  with  the  appurtenances  in  thecoonty  of  Wilts,  and 
Hie  manors  of  Aldeboum,  Ambresbury  and  Wioterbourn,  with 
the  appurtenances  in  the  said  county,  and  the  manor  of  Cane- 
ford  with  the  nppurtcnance-^,  in  the  county  of  Dorset,  and  the 
manor  of  lU  ngstrig  and  Charleton,  with  the  appurtenances  in 
the  county  of  Somerset,  which  our  beloved  ana  faithful  John 
do  Warren,  Earl  of  Surrey,  and  Joan  hit  wifis^  hold,  tbr  the 
tans  of  their  lives,  and  which  after  their  deaths  to  us  and  our 
hein  onght  to  return  (but)  after  the  decease  of  the  said  £.  and 
Joan,  to  the  aforesaid  Earl  of  Salisbury,  and  the  heirs  males  of 
his  lx)dy  lawfully  begotten,  to  the  value  of  S'H)  marks  by  the 
year,  we  granted,  to  remain  ;  and  200  niarksi  ol  land  and  rent, 
which  to  the  said  Eai  l  of  Salisbury  to  have  in  form  aforesaid, 
TOL.  IT.  O 
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we  granted  (when  the  same  came  to  our  hands.)  And  ako 
our  stannary  in  the  aforeBaid  county  of  Devon  with  the  coin* 
age^  and  all  issues  and  profits  of  the  same :  and  also  the  issues, 
profits,  and  perquisites  of  the  said  Court  of  Stannary,  and  the 
water  of  Dertmouth  in  tbo  snrrl  county  :  and  the  yearly  farm 
of  20/.  of  our  city  of  Exelcr,  aiul  tlio  prizage  and  customs  of 
our  wines,  in  the  water  of  Suttou,  in  the  said  county  of 
Devon ;  aft  also  the  castle  of  WalHngfford,  with  its  hamlets  and 
members,  and  the  yearly  farm  of  the  town  of  Wallinjjfford, 
with  the  honours  of  Wallino;ford,  and  Dc  Sancto.Walferico, 
with  tlio  nppurtenanccs  in  tne  county  of  Oxford,  and  other 
counties  nheresoever  those  honours  vvrre,  and  Iho  castle, 
manor,  and  town  of  Berkhamstead,  with  the  park  there, 
together  with  the  honour  of  Berkhamstcad,  in  the  counties  of 
Hertford,  Bucks,  and  Northampton,  and  other  their  appur* 
tenances,  and  the  manor  of  Biiiet,  with  the  park  there,  and 
other  tfio  appurtenances  in  the  county  of  Surrey,  to  hare  and 
to  hold  to  the  raid  Duke,  and  of  him,  and  his  heirs,  Kings  of 
England,  eidet>t  aom,  and  Dukes  of  the  said  place  in  tiie  kin*^- 
dom  of  England,  by  inheritance  to  succeed,  together  with  the 
knights'  fees,  advowsons  of  churches,  abbies,  priories,  hospitals, 
chapels,  and  with  the  hundreds,  6shing8,  forests,  chases,  parks, 
wood^;,  warrens,  fairs,  markets,  liberties,  free  customs,  wards, 
reh'cfs,  escheats,  and  s^erviccs  of  tenant?,  as  well  free  as  villains, 
and  all  other  thinj^s  to  the  aforcFaid  cnstlef,  borouf^hs,  towns, 
manors,  honours,  stannaries,  and  coinage,  lands  and  tenements 
d  b.  ]  howsoever  and  whatsoever*  belonging  or  appertaining,  of  u a 
and  our  heirs  for  ever,  together  with  21/.  of  yearly  larm,  which 
our  well  beloved  and  faitliful  John  de  Mcere,  to  us  by'theyear, 
for  all  his  life  is  bound  to  pay  for  the  castle  and  manor  of 
Meere,  with  the  appurtenances  in  the  county  of  Wi!r«,  ^rant^d 
to  him  by  us  for  the  term  of  his  life,  to  be  taken  every  year  by 
the  hands  of  the  said  JTohn,  for  the  term  of  bis  life,  and  with 
the  aforesaid  1000  marks  yearly,  to  the  aforesaid  Earl  of 
Surrey,  of  the  issues  of  the  coinage  aforesaid,  by  us  so  granted, 
after  obtained  by  him,  or  his  lirir^  males  of  his  body  to  be  be- 
gotten, seisin  of  tlic  said  caslle  and  manor  of  Tunl)ri(!ge,  and 
the  majiors  of  Aldehoiirn,  Ainbre!»l>ury,  Winterbourn,  Cane- 
ford,  lieii^strigg  and  Charleton,  after  the  deaths  of  the  same 
£arl  of  Surry,  and  Joan ;  and  the  said  200  marks,  land  and 
rent  to  the  said  £ar]  of  Salisbury,  and  the  heirs  males  of  his 
body  begotten,  so  to  be  provided,  for  the  proportions  of  the 
said  castles,  manors,  lands,  and  tenements,  with  the  whole,  or 
particulars  which  to  the  hands  of  the  said  Earl  of  Salisbury, 
and  the  heirs  males  of  his  body  should  come :  we  have  more- 
over granted,  for  us  and  our  heirs,  and  by  this  our  charter  we 
have  confirmed,  that  the  castle  and  manor  of  Knaresbttrgb, 
witii  the  Iianilefs  and  members  thereof,  and  the  hotionr  of 
Knaresbnri;h,  in  the  county  of  Ymk,  nnd  other  counties 
wheresoever  the  same  honour  .-liouli!  be;  tlie  manor  of  Isle* 
worth,  with  the  appui  tetjances  m  the  county  of  Middlesex, 
which  Philippa  Queen  of  England  our  most  dear  consort 
holdeth  for  term  of  life;  and  the  castle  and  manor  of  Lydefbrd 
with  the  appurtenances,  and  with  the  chace  of  Dertmore  with 
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the  appurtenances  in  the  said  county  of  Devon,  and  the  raanoi* 
of  Bradeoeniie  with  the  appurtenacet  in  the  said  connty,  which 
our  beloved  and  faithful  Hugh  de  Audley,  £arl  of  Gloueester^ 
and  Margaret  bis  wife,  have  for  the  life  of  the  said  Margaret ; 

and  the  '^nid  castle  anr!  manor  of  Mrorp  with  the  nppurtonances; 
which  the  aforesaid  Joau  go  for  lite  boldeth  by  our  £;rnnt,  and 
which  after  the  death  of  the  said  Queen  Margaret  and  Joan,  to 
OS  and  our  heirs  ought  to  revert,  after  the  decease  of  the  afore* 
said  Queen  aforesaid,  that  is  to  saj,  the  castle  and  manor  of 
Knaresbnrgb,  with  the  honours,  hamleta,  and  members  thereof 
nr-srocaid,  and  other  their  appurtenance?,  and  the  manor  of  Islo- 
worth  with  the  appurtenance^  ;  and  alter  the  death  of  the  sii'd 
Margaret,  the  said  castle  and  luunor  of  Lydetord,  with  the 
said  Chace  of  Dertmore,  and  other  the  appurtenances,  and  the 
manor  of  Bradeneshe  with  the  appurtenances ;  and  after  the 
death  of  the  said  Joan,  the  said  castle  and  manor  of  Meere 
with  the  appurtenances,  shall  remain  to  the  afore'said  Duke, 
and  of  him  and  his  heirs,  Kings  of  England,  eldest  sons,  and 
Dukes  of  the  raid  place,  in  the  kinafdoni  of  Enri^land,  heredita- 
rily to  succeed,  as  hei'ore  is  said,  to  have  and  to  hold,  tugeihor 
with 'the  said  knights*  fees*,  advowsons  of  ehnrcbes,  abbie-  ,  [  *  10  a.  ] 
priories,  hospitals,  chapels,  and  with  hundreds,  wapentakes, 
iishinp,  forests,  chaces,  parks,  woods,  warren?,  fairs,  markets, 
liberties,  free  customs,  wards,  reliefs,  escheats,  services  of 
tenants,  as  well  free  as  villains,  and  all  other  things  to  the 
same  castlen,  manors  ^nd  honours,  howsoever  and  wheresoever 
belonging  or  appertaining,  of  us  likewise,  and  our  heirs  for 
ever ;  all  which  castles,  boroughs,  towns,  manors,  honours, 
stannaries,  coinage,  farms  of  Exeter  and  Wallingford,  lands 
and  tenements,  as  a!>ove  are  specified,  log^ellicr  witti  the  fees, 
ndvowtons,  a:id  all  oUjcr  liiiijn;s  Jiforcsaid,  to  the  afore  -lifl 
duchy  by  our  present  ciiarter,  for  UKand  our  heirs,  we  do  aniK  x 
and  unite  to  the  same  for  ever  to  remain;  so  that  frum  the 
aaid  duchy,  at  no  time  they  be  any  wavs'severed,  nor  to  any  one 
other  than  Dukes  of  the  same  place,  by  us,  or  our  heirs  they  be 
given,  or  any  manner  of  way  granted  ;  so  also  as  that  of  the  ' 
aforesaid  Duke,  and  other  Dukes  of  the  snnje  pince  they  dct 
descend,  and  to  tlie  son  or  sous,  to  whom  the  said  duchy,  by 
colour  of  our  grant  afore->aid  it  ithall  belong,  then  not  appear* 
inff,  the  siiid  duchy,  with  the  castles,  boroughs,  towns,  and  all 
other  the  abovesaid,  to  us  or  our  heirs,  Kings  of  England,  shall 
return  in  our  hands ;  and  in  the  bands  of  our  heirs  Kings  of 
Enixland,  to  be  kept  until  such  son  or  sons,  of  the  said  king* 
doin  of  England  heredilahly  to  succeed  shall  nppenr,  as  it  is 
i^aid,  to  whom,  then  succet^sively  the  said  duchy  with  l?ie  ap- 

Enrtenances,  for  us  and  our  heirs,  we  grant,  and  will,  that  tiiey 
delivered,  to  hold,  as  above  is  expressed.  We  have  more« 
over,  for  us  and  our  heirs,  and  by  this  our  charter  we  have  • 
confirmed  to  the  aforesaid  Duke,  that  the  said  Duke,  and  the 
heirs  of  him,  eldest  son.^,  Dtjkes  of  the  same  place  for  ever, 
have  free  warren  in  uii  the  lordships,  manors,  castles,  lands, 
and  other  places  aforesaid,  so  as  the  said  lands  be  nut  within 
the  hounds  of  our  forests ;  and  that  none  enter  into  them,  to 
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bunt  in  IboBy  or  io  take  any  thinf  wbkb  to  warM  apper* 
taineth,  witbout  Ibelicaiice  atid  wUl  of  the  said  Duke,  or  otbar 
Dukes  of  tho  Svimo  place,  upon  pain  of  forfeiture  of  10^.  where- 
fore we  will  and  firmly  command,  for  us  and  our  heirs,  tltat 
the  said  Duke  have  and  ho  id  to  iaui  and  his  heirs,  eldest  sons 
of  the  Kings  of  Kngland,  aud  Dukes  ut  the  said  place,  iu  the 
«id  kingdooi  of  England,  inberitably  tosooeoedy  the  aforesaid 
aberiflalty  of  tbe  afotresaid  coanty  of  Cornwall  witb  the  ap- 
pufiODaAGOa ;  so  tbat  they,  and  others,  Dukes  aforesaid,  at 
their  wills  make  and  constitute  the  ShcrifT  aforesaid,  of  the* 
said  county  of  Cornwall,  to  do  and  execute  the  ollice  of  Sberiii' 
there,  as  hitherto  is  used  to  be  done,  without  the  hindcrancc 
of  us,  or  oar  beirB  for  ever;  as  also  tbe  aforesaid  castles* 
boroughs^  manors,  and  bonoiirs  of  Laaneeston,  tbe  eastle  and 
[  *  10  b.  ]  manor  of  Tremetoo,  witb  tbe  town  of  Saltasb,*  tbe  castle, 
borou£^h,  rind  manor  of  Tii :fn!;el,  the  castle  and  manor  of  Re- 
lilorracl,  and  the  manors  of  Clymo^iond,  Tibeste,  Tewynton, 
Ikneston  in  Kerier,  Moresk,  Tewarnaile,  Pengkneth,  Penkyii, 
Rellaton,  Helleston  in  Tringehire,  Lyskirett,  Calistock,  TaU 
tkidy  and  town  of  Lestwitbiel,  with  the  appurtenanoes,  togetbev 
witb  the  parks,  bailiwicks,  bedelry,  fishings,  and  other  thin^ 
abovesaid,  in  the  aforesaid  county  of  Cornwall,  and  the  afore- 
said prisagcs,  customs,  and  profits  of  pnrts  aforesaid,  together 
with  the  «aid  wreck  of  sea,  and  the  said  profits  and  emoluments 
with  the  hundreds  and  courts  aforefmid  to  us  belonging,  and  the 
said  stannary  in  the  said  county  of  Cornwall,  toge&r  witb  the 
coinage  of  the  said  stannary,  and  witb  all  issues  and  profits 
thereof  arising^  nnd  also  the  cxplees,  profits,  and  perquisites  of 
Ithe  courts  aforesaid  (except  only  the  said  1000  mnrks,  which  to 
our  well  beloved  and  faithful  VV'illiani  de  Monte  acuto, Earl  of 
Salisbury,  we  granted  tor  us  and  our  heirs,  to  be  taken  to  hini, 
and  tbe  beurs  males  of  bis  body  lawfully  begotten)  of  the  nsuea 
and  profits  of  the  coinage  aforesaid,  until  tbe  raid  cattle  and 
manor  of  Tunbridge  with  the  appirrteoances,  and  tbe  raid 
manors  of  Aldebourn,  Amhreshurv,  and  Wintcrbourn,  with  the 
appurtcnauces,  and  the  said  nmnor  of  Ilengstrig  iind  Ci'arltoit 
with  tbe  appurtenances,  which  the  aioresaid  Earlof  Surrey,  and 
Joan  his  wife,  hold  for  the  term  of  their  lives,  and  which  after 
their  deaths,  to  us  and  our  heirs,  ought  to  revert,  after  the  de- 
ceases of  the  raid  Earl  and  Joan,  to  the  said  Earl  of  SaUsbury, 
jMvl  tl^e  heirs  males  of  his  body  lawfully  begotten,  to  the  value 
vi  bOU  marks  hy  the  \ear  we  hi\v<^  j;^ranlcd  to  remain  ;  and  the 
said  200  maiks,  land  and  rent,  wliich  to  the  said  ICarl  of  Salis- 
bury, to  have  in  form  aforesaid  we  granted,  coiut;  unto  our 
band  (aa  before  is  raid)  and  the  raid  stannary  ia  the  county  of 
Devon,  with  the  coinage,  and  all  iitsues  and  profits  thereof  | 
and  also  the  expiees,  profits,  and  perquisites  of  the  court  of  tbe 
same  stannary,  water  of  Dertmonth,  and  the  said  yearly  farm 
of  5?0/.  of  the  said  city  of  Exeler,  and  the  said  prisni^e  and 
custom  of  wines,  in  the  water  of  Sutton,  in  the  said  county  of 
Devon ;  as  also  the  aforeraid  castle  of  Walliagford^  wkh  tbe 
hamlets  and  meadiers  thereof,  the  yearly  form  of  iba  town  of 
Wallingford)  with  the  said  how»ur  of  Wallifligfoid»  and  De 


Digitized  by  Google 


t 


10  b.— 11a.         The  Piunce's  Case,  |Q3 

Saticto  Walerico,  the  castle,  imuior,  and  towo  of  Bei  khaiu« 
^ead,  with  the  said  honoar  of  Berkhajmteed^  andtlie  naaor  of 
Riflot,  with  (he  parks  and  other  their  appurteoances  aforcsaidy 

(o^thrr  with  I<ni:;htH'  ftc^s,  advowisons  of  churches,  abbies, 
priories,  liOKpitals,  chapels,  and  with  tho  hundred?,  fi<;hings, 
fur€«it8,  cluices,  parks,  wooden,  ivarreiis,  fair.-,  uiarkots,  liberties, 
free  customs,  wards,  reliefs,  escheats,  and  services  of  tenaotSy 
aa  well  frebas  villaina,  and  all  other  things  to  the  said  castloL 
boitiuglis,  towns,  manors,  stannarieB,  and  coinage,  landa  ana 
tenements  whatsoever*  and  wheresoever,  beloof^inc]^  or  apper-  [♦Ha.  I 
taining,  of  us  and  our  heirs  for  eve,  toother  with  the  said 
form,  whtrh  the  nfove^ald  John  de  Ivieere,  to  us  yearly,  for  his 
whole  iii'ti  in  bouud  to  (my,  for  the  said  castle  and  manor  of 
Meere,  granted  to  bim  by  us,  to  hold  for  the  temi  of  his  life,  to 
be  taken  yearly  by  the  hands  of  the  said  John  do  Bteera  all  Ma 
lifo ;  and  also  with  the  afore.<<aid  1000  annual  marki,  to  the 
aforcnid  Earl  of  Salisbury,  of  the  profits  of  the  coinnc^e  afore- 
said, by  us  so  granted,  after  shail  de  obtained  by  hini,  or  the 
heira  juales  of  his  body  begotten,  seisin  of  the  afores^iid 
manor  of  Tunbridge,  and  manors  of  Aldebourn,  Ambrosbury, 
Winterbourn,  Caneford,  Hengstrig  a«d  Gbarlton,  after  the 
decease  of  the  said  Earl  of  Surrey  and  Joan ;  and  tlm  said  200 
marks  of  land  and  rent  to  the  said  Earl  of  Salisbury,  and  the 
said  heirs  males  of  his  body  so  provided,  for  the  like  propor- 
tion of  the  said  castles,  manors,  lands,  and  tenements,  witli  the 
whole,  ttud  parlkulars,  when  to  the  hands  of  the  said  Karl  of 
SaUsbary,  or  the  hein  males  of  bis  body  lawfully  beiratteD. 
ahould  couic  as  aforesaid  :  and  that  the  aforesaid  castle  aad 
tnanor  of  Knaresburgh,  witii  its  hamlets  and  vnonibers,  and  the 
honour  of  Knaresborgh,  and  the  manor  of  Islcuorth  with  the 
appurtenances,  after  the  flenth  of  our  aforesaid  consort,  tho 
castle  and  uiuaor  of  Lydeford  witii  the  appurtenances,  and 
wiHi.tfie  said  cbase  of  Dertmore  with  the  appnrteoaaces,  and 
ibe  manor  of  Bradnesb,  with  the  appurtenances,  after  the  de- 
cease of  the  aftnresaid  Margaret,  and  the  castle  and  manor  of 
Mrorc  %vith  the  appurtenance^,  after  the  df  ath  of  the  aforesaid 
John  (ic  Met  re,  shall  remain  to  llic  said  Duke,  to  have  and  to 
bold  to  htm  and  his  heirs,  ekieat  sons  of  the  Kings  of  England, 
aad  Dukes  of  the  same  place  in  the  kingdom  by  inheritance  tu 
snoeeed,  together  with  knicbts*  fees,  adFowsoas  of  ebarebesi 
abbies,  priories,  hospitals,  chapels,  and  with  handreds,  wapea^ 
takes,  fi?hing«,  forests,  cbaces,  parks,  woods,  warrens,  fairs, 
markets,  liberties,  free  customs,  wards,  reliefs,  escheats,  and 
services  of  tenants,  as  v/ell  Ireo  as  villains,  and  all  other  things 
to  the  said  castle?,  manoi  ^,  aiul  honours,  howsoever  and  where* 
eoem  bekMiging  or  appertaining,  (:u  hold)  of  ua  likewise,  and 
our  beirs  for  ever,  as  before  is  said ;  all  whieh  castles, 
borongbf,  towns,  manors,  and  honours,  stannaries,  and  coin* 
a«»c  farms  of  Exeter  and  Waliin^ford,  lands  and  tenements,  as 
above  are  specified,  together  with  the  knightn'  tecs,  advowsons 
and  all  other  thiu^gs  above  said,  to  the  suid  ducliy  by  iiiiH  our 
present  chaKtr,  for  m  and  our  heirs,  we  do  aanex  and  unite, 
to  dm  same  to  remain  fer  ef<er ;  so  as  from  the  said  diwby,  at 
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no  time  iiereatter  they  he  severed,  nor  to  any  person  or  persona 
than  the  Dukes  o(  ihe  same  place,  by  or  our  heirs  they  be 
given,  or  ia  any  ways  granted  :  so  that  to  the  aforesaid  Duke* 
or  other  Dokea  of  the  same  place  they  do  descend,  and  the  son 
L  *  11  h.  J  *0|i  sons,  to  whom  the  said  duchy,  by  colour  of  the  aforesaid  our 
grants  it  be1iovo«  to  belong  then  not  appearinir,  the  same  duchy 
with  the  castles,  borouj^hs,  towns,  ;ind  all  other  thingf  afore- 
said, to  us,  and  our  heirs  Kings  of  England  &baU  revert,  in 
onr  bands,  and  in  the  hands  of  our  heirs  to  be  kept,  until  such 
son  or  sons,  in  the  said  kingdom  of  England  hereditably  to  suc- 
ceed shall  appear,  as  before  is  said,  to  whom  successively  tbe 
said  duchy  with  the  appurtenance?,  for  us  and  our  heirs  we 
grant,  and  will  to  l)c  delivered,  to  be  holden  as  above  is  ex- 

£rcssed.    And  that  the  said  Duke  and  his  heirs,  clde>t  sons, 
^ukes  of  the  said  place  for  ever,  have  free  warren  in  all  the 
demesnes  of  tbe  lands  aforesaid,  so  that  the  same  lands  are  not 
within  the  bounds  of  our  forests;  so  as  none  enter  into  tboae 
lands  to  hunt  in  them,  or  to  take  anv  iMn  >  which  to  warren 
belonijeth.  without  the  licence  nnd  will  of  the  said  Huke,  and 
the  other  Dukes  ol  the  said  place,  upon  pain  of  forfeilure  of  10/. 
as  before  is  said  ;  the^e  being  witnesses,  the  mo.'^t  Rev.  father 
John*  Archbishop  of  Canterbury,  Primate  of  all  England,  our 
Chancellor,  Henry  Bishop  of  Lincoln  our  Treasurer,  Ricliard 
Bishop  of  Durham,  John  de  Warren  Earl  of  Surrey,  Thomas 
do  Hello  Campo  Earl  of  Warwick,  Tho.  Wake  of  Lydell,  and 
Johfi  de  Mowbray,  John  Darcy  le  Neuen  steward  of  our  house, 
and  others,  given  by  our  hands  at  Westminster,  the  i7th  day  o» 
March,  in  the  lltb  year  of  our  reign,  l)y  the  King  himself  and 
whole  council  in  Parliament  But  we,  the  tenor  of  the  chartert 
record,  and  act  of  Parliament  aforesaid,  at  the  request  of 
our  well-beloved  and  faithful  Tho.  Stephens,  Esq.  Attorney 
General  of  our  well-beloved  and  most  dear  son,  our  eldest  son 
Heury,  Prince  and  Duke  of  Cornwall,  caused  to  be  exempli- 
lied  by  these  presents.    In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent.  Witness  mjaelf  at  West- 
'  minster  the  6th  day  of  March,  in  the  year  of  our  reign  of  Enc* 
land,  France,  nnd  Ireland  tlie  third,  and  of  Scotland  the  S9tn, 
OS  by  the  said  ietft  rs  patent  of  exemplification  aforesaid  here 
into  court  brought  more  fully  appcai  elh.    And  the  said  Henry 
Hobart  Attorney-General  ot  tiie  suid  iut  d  the  now  King,  for 
the  said  lord  the  now  King  saith,  and  will  aver,  that  tbe  afore- 
said act  of  Parliament  aforesaid,  of  the  aforesaid  late  King 
Edw.  3.  made,  and  the  aforesaid  charter,  by  the  aforesaid  late 
King  Edw.  3.  by  authority  aforesaid,  of  the  parliament  of  the 
same  late  King  Edw.  3.  by  authority  of  Parliament  aforesaid 
made,  whereof  is  (he  enrolment  utoresaid,  and  in  the  aforesaid 
exeinplificaUon  of  tbe  enrolment  aforesaid,  as  before  is  said,  ia 
made  mention,  are  one  and  the  same,and  not  other  nor  divers  : 
whereupon  the  said  Attorney-General  of  tbe  said  lord  tbe  now 
King,  for  the  said  lord  ibo  King  here  dcnrandeth  judi:;ment,  if 
(he  aforesaid  Henry  Luidiey,  to  say,  that  there  is  not  any  *5iich 
*•  12  a.  J  recordofsuchactof  Parliament  aforesaid*,  of  the  aforesaid  late 

led  to  pM  King  Edward  3.  nor  any  such  record  of  the  albrcbaid  charter,  by 
md  tiei  record.        »  #  *  * 
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the  ^aid  late  King  EtUi^.  3.  by  antiiotity  of  tiie  Parliament 
aforesaid,  in  the  writ  aforesaid  of  Scire  facias  Hpecified,  agaiust 
the  said  letters  patent  of  exemplification  aforesaid,  here  into 

court,  by  the  said  Attorney  of  the  aforesaid  lord  the  novr  Kin"^, 
for  the  said  lord  the  now  Kirs^  showed  fort!i,  oui^ht  to  be  ad- 
initlcfl.    And  further,  tlie  said  Henry  lloliurt,  the  Attorney 
Ucnc'ral  of  the  said  lord  the  now  Kin^,  for  the  said  lord  the 
King  prayeth  that  the  said  letters  patent  of  the  aforesaid  late 
Q.  Eliz.  as  unto  the  aforesaid  manors  of  West  Taanton,  Tro- 
lowia,  and  Landalph,  with  the  appurtenances,  be  revoked  and 
annulled ;  and  that  the  aforesaid  manors  of  West  Taunton, 
Trelowia,  and  Landalph  witli  the  appurtenance?,  into  the 
hfind'^  of  the  snid  lord  the  now  King  br  taken  and  seised  ;  and 
tiie  atorei^aiu  ilenry  Ilobart,  Knt.  Attorney  General  of  the 
said  lord  the  now  Kin^,  who,  &c.   As  to  the  said  plea  of  the  ^Y*S^  ^ 
aforesaid  John  ITelc  and  Warwick  Hole,  by  them  above  in  w  k  ih*  m- 
form  aforesaid  pleaded,  for  the  said  lord  the  King  saith,  that  torncy  Geaenl 
that  plea,  and  the  matter  therein  contained,  is  not  sufficient  in  demur*, 
law  to  maintain,  that  the  aiorLsnid  letters  patent  of  the  afore- 
said late  Q.  Eliz.  of  the  alorc^aid  manors  of  West  Taunton, 
Trelowia,  and  Landalpli,  ought  not  to  be  revoked  and  annul- 
led, or  that  the  manor  aforesaid  with  the  appurtenances,  into 
the  hands  of  the  said  lord  the  now  King,  ought  not  to  be  seised. 
To  which  p!ra  in  manner  and  form  aforesaid  pleaded,  the 
said  Attorney  General  for  the  said  lord  the  King  needeth  not, 
by  the  law  of  the  lanti  is  bound  to  an^^ver,  and  this  he  is  ready 
to  aver  :  wherefore  tor  want  of  a  sutficient  plea  of  the  said 
'  John  Hele  and  Warwick  Hele  in  this  behalf,  the  said  Attorney 
General  for  the  said  lord  the  Kingf  demandeth  judgment, 
that  the  said  Ictterp  patent  of  the  afore^aid  late  Q.  Eliz.  of  the 
aforesaid  manors  of  West  Tatinton,  Trelowia,  and  Landalph 
with  the  appurtenances  niuf!e,  be  revoked  and  annidled,  and 
the  manors  aforesaid  with  the  appurtenances,  be  taken  and 
seised  into  the  hands  of  the  lord  the  King,  &c    Upon  which  h.  L.  dranm 
the  aforesaid  Henry  Lindley  saith,  that  tiie  plea  of  the  afore-  ^P^'j*^''^*" 
said  Attorney  Generaf,  for  the  said  lord  the  now  King,  to  the  ^^g]^*' 
plea  of  the  «nid  IloT?ry  Lindley,  above  by  replication  pleaded,  nL 
and  the  matters  therein  contained,  are  not  siifticient  to  bar  him 
the  said  Henry  Liitdley,  to  say,  that  there  is  not  any  such 
record  of  such  act  of  parliament,  of  the  aforesaid  late  King 
Edw.  3.  made,  as  in  the  aforesaid  writ  ^f  S^ire  facias  thereof  is 
recited  and  specified,  nor  that  there  is  any  such  record  of  the 
aforesaid  charter,  I)y  the  «aid  late  Kinr:  I'^dw.  3.  by  authority  of 
the  Parliament  aforesaid  made,  as  in  the  aforesaid  writ  of  Scire 
facias  thereof  is  above  recited  and  -specilied.    And  that  the 
aiad  ilenry  Lindley,  to  that  plea  in  manner  aforesaid  by  replica- 
tion  pleaded,  needeth  not,  nor  by  the  law  of  the  land*  is  bound  [  *  18  b.  ] 
to  rejoin,  and  this  he  is  ready  to  aver ;  wherefore  for  want  of  a 
suiricient  replication  in  his  behalf,  the  said  Henry  Lindley  as 
at  first  demandeth  judi^ment,  if  the  aforesaid  letters  patent  of 
the  aforesaid  late  Q.  Kli/.  of  the  aforesaid  manors  of  West 
Taunton,  Trelowia,  ani  Landalpb,  with  thu  appurtenances 
made,  ought  to  6e  annidled,  or  the  aforesaid  manors  of  West 
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Taunton,  Trelowia,  auU  J^aniial(}hy  with  the  appurienaoces,  or 
ao  J  of  them,  oa^bt  to  k9  taken  and  aeisad  into  tne  hands  of  the 

J.  H.  &  W.  B.  lord  the  now  Kinf!^.    And  the  aforesaid  John  Hele  and  War* 

thoiiiselvoi  any,  that  inasmuch  as  they  sufficient 
matter  in  their  plea  aforesaid,  by  them  above  pleaded,  have  al- 
leged, tfiat  is  to  say,  the  aforesaid  sei«;in  of  the  aforesaid  late 
Q.  KhzaUelh  oi  the  aforesaid  mauort*  o(  West  Tauuton,  Tra- 
Jbirtfty  and  liandulnh  with  the  appurtenanecs  in  her  deneam 
ae  of  leei  in  the  ri^  of  her  crowo  of  £nj(Iand,  and  the  graal 
aforesaid,  by  the  aforesaid  letters pat^t  of  the  f^id  late  Queen^ 
and  the.  re?t  of  the  mattrrs  by  them  nhove  pleaded,  which  the 
aforosnid  John  Hele  and  Warwick  Hole  are  rrady  to  aver, 
ulwch  matter  the  aforesaid  Attorney  General  ui  the  lord  the 
nour  King,  doth  not  deny,  nor  to  the  same  any  ways  aoiwereth, 
but  the  aame  averment  to  adorit  altctfetber  refuieth,  as  at  6rtt 
demands  judgment,  if  the  aforesaid  lellers  {latent  of  the  afore- 
said late  Q.  Eliz.  of  the  aforocnid  mniiors  of  West  TauntoTi, 
Trclowia,  and  Landalpli,  witli  tlie  u|)()urteiianres  made,  oiii;ht 
to  be  revoked  or  annulled,  or  the  said  raanor»  witU  tUe  ui>* 
purtenaacesy  or  any  of  themi  into  the  hands  of  the  said  lord  tne 
And  Auilier  u  now  Ktoo,  ought  to  be  taboQ  or  seised.  And  Hirther,  ibr  tha 
amici  cnrite  better  infiirmation,  aod  mtra  fuUy  to  inform  the  said  lord  the 
Se^rt^of*  Kinij,  and  the  court  here,  of  the  state  of  the  lord  thr  now 

ihc  truth  and  Kin£f,  to  the  aforesaid  duchy  of  Cornwall,  and  to  other  manons 
of  the  state,  to  the  Said  late  duchy  any  manner  of  way  belonging  or  an- 
thit^Bow*!?*^  nexed,  or  any  part  or  parcel  thereof,  the  said  John  and  Wm  - 
hat  in  the  ivii-  wkk  say,  that  HI  the  Matule  in  Parliament  of  the  Lord  Henrj 
<hu  of  the  said  lale  Kin^  of  England  the  7th,  held  at  Westminster  in  the 
Sd°<rftbe^  county  of  IMiddlesex,  the  7th  day  of  November,  in  the  first 
manor,  they  vear  of  hi«  reign  niadf',  amongst  other  thin^i^s  ordained,  it  was 
reptHt  to  the  enacted  and  establislied  by  a^niiorityof  Parliament,  that  tfie 
ti»Mid"iict^  wild  lord  Iving  Iler.  7.  should  have,  hold,  enjoy,  and  possess, 
1,  H.  7.  r«yn.  to  him  aod  his  heirs  for  ever,  from  the  Slst  duv  of  Auo^ust  than 
( .  ri iioL!  tiie  lost  past,  the  aforesaid  duchy  of  Cornwall,  and  all  andsingolar 
Corairaft!^  honours,  ca&tles,  lordsbipSi  manors,  lands,  tenements,  rents, 

rf?ver'?ion8,  services,  possessions,  advowsons,  and  other  heredi« 
tanient£,  with  all  and  singular  their  uicii;bGrs,  and  appur- 
tenances, to  the  atbreiiaid  duchy  belonging  and  appertuimux,  or 
vrhich  were  belonging,  annexed,  reputed,  or  taNen,  paim  of 
the  i-aoie,  any  time  of  the  reigns  of  Hen.  6.  abd  £dw.  4,  late 
Kings  of  Efyj^and,  in  as  ample  and  large  nuuoiner,  with  aU  y* 
[*  13  a.  j  brrties,  franchise-*,  and  other  thin totlir*  Rame*  belonging,  in 
like  manner,  foni),  and  condition  as  the  aforesaid  Kings,  or 
either  of  them  lutd,  held,  occupied|  used,  or  enjoyed,  or  had 
held,  occupied,  used  and  enjoyed  in  the  same,  in  anjf  time 
during  the  said  Kings'  reigns,  as  in  the  statute  aforesai^V  in  the 
first  year  of  the  reign  of  the  albresaid  late  King  Hen.  7.  above* 
F»id,  among^'-t  otlier  things  it  i*^  inorc  fully  containr^d,  and  ap- 
peareth  :  by  \vhich  the  said  Kin^  J  amen,  now  King,  was  and 
yet  is  seised  of  the  rest  of  the  manors,  land<i,  and  tenements,  to 
the  aforesaid  duchy  of  Cornwall  belongiii^,  by  the  aforesaid  late 
Q.  Elia.  n^  aliened^  in  his  demesne  as  of  foe,  in  the  right  of  his 
crtmn  of  Eoghind,  whereupon  they  piay  that  the  aourt  here 
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talce  knowledge  and  notice  of  tbe  aforeeaid  statute  in  the 

first  year  of  tbe  aforesaid  late  King;  H.  7.  as  abovesaid  made, 
and  of  the  aforesaid  statute  of  {ho  lord  the  now  Klnj^,  to  the 
aforesaid  duchy  of  Cornwall  belonging,  they  would  take,  accept, 
&c.    And  the  aforesaid  Men.  Hobart,  Attorney  General  of  The  Attornejr 
tbe  aforesaid  lord  the  now  King,  who,  &c.  as  to  that,  where- 
Q{»on  the  aforesaid  Henry  Lindley  above  demurreth  in  law,  in-      'h.  l-' 
asmndi  as  he  sufficient  matter  in  law  for  the  said  lord  tbe  King 
to  bar  the  aforcj^aid  Hen.  Lindley  from  sayin!^,  that  there  is 
not  any  such  record  of  nny  such  act  of  Par1iam(M»t,  of  the  afore- 
said late  Kin^-  Juiw.  J.  made,  nor  any  such  record  of  tlic  afore- 
said charter  by  the  said  late  King  Edw.  o.  by  authority  of  l*ar- 
Kament  aforesaid,  made,  as  in  tbe  afoiesaid  writ  of  Scire  facht 
thereof  it  h  recited  and  specified,  above  alleged,  wliich  matter 
the  aforesaid  Hen.  Lindley  doth  not  deny,  nor  to  the  same  any 
tnjys  answereth,  but  that  averment  to  admit  utterly  r(  fiiseth, 
the  said  Attorney  General  of  the  said  lord  the  nov,  Kinof.  for 
the  said  lord  the  King  demandeth  iudgmcnlj  uud  luai  the  uiure- 
M  letters  patent  or  the  atbresatd  late  Q.  Eliz.  of  tbe  afore- 
said manors  of  West  Taunton,  Trelowia,  and  Landalph,  with 
the  appurtananees  made,  be  revoked  and  annulled  ;  and  that 
the  said  manor'^  with  the  appurtenances  into  the  hands  of  the 
said  lord  the  now         he  taken  and  seised,  &c.    And  because  CvriaaMtarc 
tbe  court  of  the  said  lord  the  now  King  here,  will  advise  of  and  ruit. 
aponihe  prerotses,  before  it  proceeded  to  Judgment  thereof, 
my  is  given  as  well  to  the  aforesaid  Henry  Hobart,  Knt  At- 
torney General  of  the  said  lord  the  now  King  who,  &c.  as  to 
the  atbrc«nid  Won.  T^inrllry,  J  ohn  Hele,  and  Warnirk  Ilclo, 
before  the  said  lord  the  now  King  in  the  said  court  here,  until 
iu  eight  day8  of  St.  flilary  next,  &c,  wheresoever,  &;q.  to  hear 
their  judgment  thereof,  because  the  said  court  here  thereof  are 
aet  3^1,  &e.  At  which  dajr  of  eight  days  of  St.  Hil.  that  is  to 
say^  at  Westminster  aforesaid,  come  as  well  the  aforesaid  Hen* 
Ilobart,  Knt.  Attorney  Gcnrrnl  of  the  said  lord  the  now  King, 
who.  &c.  in  his  proper  p-^r-'on,      Hie  afores;nd  Hen.  Lindley, 
John  llv  ic,  and  Warwick  i kle,  by  their  attorney  aforesaid  ; 
and  upon  ihiu  Liie  Aitorncy  General  of  the  lord^  the  King,  as  [  *  13  b.  } 
at  first  demandeth  judgment,  and  that  the  aforesaid  letters 
patent, of  the  aforesaid  wnuiori  of  We^t  Taunton,  Trelowia, 
and  Landalph,  with  the  appurtenances  in  form  aforesaid  made, 
he  revoked  and  annulled,  an  !  that  tho  <:'\'u\  manors  with  the 
appurtenances  into  the  hnii     ol  the  paid  iord  the  now  King,  be 
taken  and  «iet8>ed,         And  l)€cau§e  the  said  court  of  the  lord  curia utirrtm 
the  now  King,  here,  will  forther  advise  t>efore  that  it  proceed  tMtare  mIt. 
to  judgnicnt  thereof,  day  iarifaer  is  given  as  well  to  the  afore* 
Henry  Hobart,  Knt.  Attorney  General  of  the  said  lord  the 
King,  who,       as  to  the  aforf  aid  Henry  LincHey,  John  Hele, 
and  Warwick  Hele,  here  unui  in  15  days  of  Easter  next,  &c. 
wheresoever.  &c.  to  liear  tiietr  judgment  thereof  because  tho 
taid  cewt  or  the  said  lord  the  now  King  hm,  thereof  are  not 
yet,  &c. 

aee  the  form  of  the  jndgaient  htveiipoa  at  the  end  o€  tbe  case, 
t>rz.  fol.  ^  b. 
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THE  PRINCE'S  CASE. 


Ucsolveil, — l.Tbc  instrumcDt  made  11  £.  S.  to  Trlnce  £dward,  by  whicii 
the  Prince  was  cretted  Duke  of  Cornmll  uaA  the  peiMfliioiis  9S  the 
dukedom  of  Cornimtl  given  to  him,  with  special  limititiens,  and  the 
poaeanotts  aoncxed  to  the  said  duchy  so  as  they  diall  notbesevciel* 

with  a  special  clause  of  revivification  if  the  special  limitations  at  any 
time  should  cease,  &c.  is  a  charter  made  by  authority  of  Parliament. 
♦NotediflVrenccs  touching  lellers patent  which  pass  by  bill  signed  with- 
out privy  seal,  those  which  pass  by  bill  signed  aod  by  privy  seal  al^, 
and  those  made  by  authority  of  ParliamenL* 
*There  ate  many  eiamples  of  acts  of  Parliement  in  the  fom  of 
the  King's  chatter.* 

*Th"  wnrds  (by  auiljorily  of  Parliament)  in  an  act  Of  charter  am  lof- 

licicnl  to  make  it  an  act  of  Parliament* 

•An  act  of  Purliament  penned  by  n^at  of  the  King  and  o(  iiic  Lords 
Spiritual  and  Temporal  and  of  the  Commons,  is  a  good  acL  Bui  m 
act  penned  thai  the  King  with  the  asient  of  the  Lofds>  or  thattbe  Kia; 
with  the  aflent  of  the  Commons,  is  no  act  oi  ParliameaL* 

2.  The  Charter  having  the  authority  and  force  of  Parliament  is  snfiomt 

in  itsoir  without  any  other  act;  and  if  the  King*s  Scire  fa  dan  hath 
sufficient  mattrr,  it  shall  never  abate,  for  sur[»lii-.nf^c  not  material. 

3.  The  Prince  hath  au  estate  in  fee  simple  in  the  dukcdoins. 

•The  inheritor  of  which  estate  ought  to  be  the  first  begotten  son  of  i^*: 
heirs  of  the  Black  Prince.* 

4.  Nol  tiel  record  cannot  be  pleaded  against  a  general  nctof  PttUancnt. 

Bnt  if  it  be  misrecited,  the  party  ought  to  demur. 

This  act  is  such  an  act  whereof  the  judges  and  all  the  kingdom  onghlto 

lake  notice. 

•If  the  Prince,  as  Prince  of  Wales,  has  judgment  to  recover,  and  after- 
wards the  Crown  descends  to  hira,  be,  as  King,  shall  sue  execution.* 
•  The  act  by  S  Eliz.  of  confirmation  of  letters  patent  supplies  only  particn- 
lar  defecU  as  misnomer  of  the  manors,  fte,  mtsrceital,  and  makes 
the  letters  patent  good  only  against  the  King,  his  hetrs  and  sucressoci, 
with  a  savin*;  to  all  others. 

In  Scire  Tu  ins  brought  upon  petition  of  the  Prince,  Duke  of  Cornwall, 
to  repeal  icltcrs  patent  made  of  any  parcel  of  thf>  ^aid  duchy,  tlial  the 
King  may  make  livery  to  the  Prince,— the  King  or  Uie  Prince  may 
reply  to  any  bar  pleaded  by  the  defendants  i  bnt  the  better  fora  is 
that  the  Klng*s  attorney,  till  livery  be  made,  should  reply. 
'The  son  aud  heir  apparent  of  the  King,  if  he  is  not  the  first  begotten 
sou,  b  not  within  the  limitation  in  the  instrument  1 1  IUiw.-9.*  - 
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DoMiNUs  Rex,  ad  petitionem  *TaB  Kin^,  atthe  "^tition  of  r«  ]4  i 
illustrissimi   Principis  Hen-  the  most  nuhlc  Prince  Henry,  ' 
rici,    filii    sui    pnmogeniti,  his  lirst  be^^ottcn  son,  Duke 
Ducis  Cornubiae,  prosecutus  of  Cornwall,  broue^ht  a  («)  ,  x  , «  „ 
est    breve   de    Scire  facias  Scire  facias  against   Henry  2  Saund.  720.  * 
▼ersus  HenricoiD  Lindley  mU  liindley,  Knt.  and  J.  Hele,  10  Mod.  260.' 
litem  et  J  ohannem  Hele  Ser-  Serjeant  at  Law,  to  repeal  let- 
fientem  ad  Legem,  ad  revo-  ters  patent  of  the  late  Queen 
candum  litera*?  patentcs  nuper  Elizabeth,  brarinir  date  the 
Reginap  Elizabethan,  datas  se-  2(1  ot'Mav,  in  the  ^7lh  year  of 
cundo  die  Maii  anno  regni  sui  her  rei^n,  by  which  the  Queen 
tricesimo  septimo  (per  quas  granted  to  the  said  H.  Lind« 
dicta  Regina  concessit  dicto  fey^and  toone  Gelly  Mericke 
Henrico  Lindley  et  cuidam  (now  dead)  and  their  hein^ 
Gellio   Mericke,    (jam    dc-  the  manors  of  West  Taunton, 
functo)    et    h.i'redibuH    suis  Trelowia,  and  Landalph,  in 
maneria,  de  Wost  Taunton,  tlie  county  of  Cornwall,  to  the 
Trelowia,  et    Landalpli   in  end  the  King  might  make 
com*    Cornob*)    ut  eadem  livery  of  them  to  the  said 
naner'  pref*  Duci  tanquam  Duke,  as  members*  and  parts  [  *  14  b.  ] 
membra  et  parcellas  ducatus  of  the  duchy  aforesaid,  and  * 
pripdicti  liberari  faceret  :  et  that  by  force  of  three  acts  of 
hoc  vi^ore  S.  statutorura  Par-  Parliament,  two  in  11  E.  3. 
liamentariorum,  scilicet  du-  whereof  the  one  is  in  form  of 
oriun    anno  undeeimo  Ed*  a  charter  by  aothority  of  Par- 
wardi  tertii  editorum ;  (quo*  liament,  by  which  tiie  Prince 
mm  unuro  habet  formara  char-  was  created  Duke  of  Corn- 
tm   Bi'tlioritate    Parliament!  wall,  and  the  possessions  of 
facts',  per  quod  Princeps  in  the    dukedom    of  Cornwall 
ducem    Cornubia?    pra^lectus  thereby  given  to  him,  with 
fuit,  ejusdemuuc  ducatus  pes-  Bpecial  limitation,  and  the  pos- 
ssssiones  illi  datm  com  special!  sessions,  annexed  to  the  said 
Umitatione,  et  sic  ducatui  an-  duchy,  ho  as  they  shall  not  be 
tedicto  annexs  quod  ab  eo  se-  severed,  witli  a  ^^peciul  clause, 
parari  ininirae  possunt :  idque  of   rcvivihcation,  altho'  the 
rum  ppcciaii  clausula  revivifi-  special  limitation  at  iiny  time 
cationis,  licet  quandoque  spe-  should  cease,  6ic,  and  of  the 
eialis  ilia  cessaret  Itmitatio,  act  of  38  H.  8.  by  which  the 
etc.)  Tertii  vero  statuti  anno  three  manors  are  made  par- 
9i  Hen.  8.  per  quod  dicta  ilia  eels  of  the  duchy  of  Cornwall 
maneria  deveniunt  parcell  'du-  for  ever  to  all  intent?^  and  pur- 
cat'  Conmbia!  in  perpetuiini  pose^,  &c.  the  SherilV  returned 
ad  omnia  piopo^ila  et  iutentio-  ^ir  Henry  Lindley,  and  Ser- 
nes,  &C.  Vicecomes  retornat  jeant  Hele  and  one  Warwick 
dictos  H.  Lindley,  et  J  oh.  Hele,  Knt.  terre-tenants  of 
Hele,  et  quendara  W.  Hele  the  said  three  manors  sum- 
rail',  terr'-tenontes    pra?dicl'  moned ;   and  after  four  im- 
Irium  maner',  esse  suinmoni-  parlances,  Sir  Henry  Lindley, 
tos.    Et  post  f^uatuor  ad  in-  as  to  the  said  two  several  acts  ' 
terloquehdum  dies  datos,  Heu.  of  Parliament,  anno  11  £.3. 
Xfindley,  quoad  prsd'  duo  severally  pleaded  Nul  (iel  re- 
Pari*  statute,  an.  11  E.  3.  se-  cOrd:  Serjeant  Hde  nnd  the 
parat'  placit*^  quod  nullum  said  Warwick  pleaded  the 
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-d.J  letters  patent  of  Queen  tale  Uab*  reoora^:  J.  iiele,  et 
blliaabeth  with  ft  mm  ohkmte  Warw'  SBled'  respoiMl*  alle- 
tlie  said  aet  of  3f  Hen.  8.  and  gant  diet'  Reg*  filtz.  liter'  pa* 
conveyed  to  themsdfteft  jejnt  t^t*  cum  claus.  da  Non  obst* 

estate,  to  them,  am\  io  fhe  pni'd' ^(af  do  anno  3^2  U.S. 
hfii'*  ol'  the  said  Serjeant;  ostt'nr!'  ;pn^  coT:ittnct*  esse 
and  lurther  pleaded  the  act  of  feotiat'  ad  noiuiji  htiuiii  propr* 
I  *  ttj  a.  j  continuation  of  letters'^  patent  usam,  et  baer'  ejusd'  J.  llelec 
at  tbe  Parlianient  held  aetnm  inioper  allegant  con- 
Eliz.  And  as  to  the  pleas  of  firraationis  liteniriiim  paten- 
Sir  Henry  Lindley,  the  King^a  tium  ad  Parliament*  anno  43 
Attornov  replied  and  shewed  Rog^inie  Eliz.edit*.  Et  quoad 
Vuujj*,  an  exeinpiificatifin  by  In^pexi-    placila  Hen.  IJndley,  Attorn* 

mus  of  the  said  charter  of  U    Heg' replicandodic  .etprotert 
£.  9.  under  the  great  ^eiil^  (as  (per  inspeximus)  diet'  efaavtv 
in  tbe  recoil  where  it  is  en-  m  an'  It  £.3.  exempliica« 
tered  in  hiec  verba)  and  de>   lionem  sub  magno  Anglia  si* 
mandrd  ifidgment  if  ai^ainst   gil*  prout  in  rccordo.  i.  Ac- 
tho  same  he  should  be  admit*    tis  publicis,  ubi  inlralur,  in 
ted  to  plead  nui  tiel  record.    hiBc  verba :  et  pet'  jud',  si, 
And  demurred  in  law  upon  contra  banc  excmpliticat',  ad 
the  plea  of  Serjeant  Hele  and  dicendom,  aulhiin  tale  reeoWl*) 
Warwick,  who  joined  with   admitti  debeat.  Et  super  pW* 
him.    And  furtlier,  ul  amici    rito  dicti  J.  lick  ct  Warw. 
cnri'tU,  and  to  inform  the  Court    diet' att'  moratur  in  \vn:c:  et 
of  the  truth,  and  of  the  state    iili  scil.  djcti  J  oh.  vt  W'ai  w* 
which  the  kin^  that  now  is,  similiter.    Et  ulter',  ut  amici 
hath  in  thersBidtteoftfaeBaid  tuf\  ad  iBforaand'  ear'  dt 
manors,  parcel  of  the  satd  verh^  et  de  statu  Regis  in  re* 
duchy,  Iney  repeated  to  the   eidoo  diet*  maner' parcell*  die- 
Court  part  of  the  act  of  1  li.7.    ti  ducat*,  repet*  cur*  partem 
concerning-  the  svtid  duchv  of  statnti  anno  I  H.  7.  editi  de 
Cornwall.    And  ii.  JLindlcy   antedict'  Due'  Cornub*.  £t 
demurred  in  law  upon  tbe  re*  super  replieatioae  Attomati* 
plication  of  the  Attomey-ge-  gsiieralis  diet'  Henr*  Lindiey 
neral.  with  whom  the  attorney  moratur  in  lege  :  et  ille,  scUi- 
joined.  cct  diet'  attom',  sil'ter. 

The  reason  whyT  havr  made  Kei^  hoc  tantummodo  com- 
anabslractof  thecase,  soccni-  pend*  retuli,  eo,  quod  latius 
pendiousjisbecausci have  add-  totam  ex  record'  adjeci:  etsi 
ed  the  whole  record  at  leng:th,  casaro  etiatn  futius  dicere, 
and  if  the  case  should  also  be  prolixa  nimis  (at  casus  hie 
put  at  larn;e,  it  would  extend,  hrrbrt)  hxc  essct  relatio. 
as  this  case  is,  to  an  unneccs-  In  hnc  cau^a  4  raotse  fue- 
Foiir   *  ta  prolixity.    In  this  case    runt  quicst*  considerat*  dig- 

oorpoia  .  ciuestions  »>erc  moved    nae.     1.  Si  instrum'  fact*  17 

being  thought  worthy  of  con-  die  Martii,  an*  11  E.  3.  Pria* 
sidenition.  1.  If  the  instru-  cipi  Kdw*  sit  chartn  tempore 
nient  made  17Mar.  an*ll  E.3.  Parliamenti  fiicl*  vel  charta 
to  Prince  Edward  be  a  charter  authoritate  Parliamenti  Ma- 
mado  in  time  of  Parliament,  btlita.  Et  sum'  totius  litis  in 
or  a  charter  establii>Iied  by  au-  hoc  ai  iiculo  consUtuta  est, 
thoriiyofBsrliaiaettt,  and  this  ^.  Si  preler  dictam  ehai 
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aliqaod  fbertt  aliad  slatutam 
Pkirlian*:  eC  si  «od  sit,  cajiM 
tienique  valorit  eit  brove  dom' 
Reg\  in  quo  nlteriiis  mentio 
eststatV  1.  Siadmittatur  Prin- 
cipem  luissse  Due*  Coinuh', 
queiu  biibet  Prtnceps  btuluui 
io  diet»  iMMFe  el  diiofttn  Cor* 
nob*;  €t  qvooaiD  habet  awdo, 
scil*  per  deseenMUB^  per 
acquisif iononi  :  si  pmm  Prin- 
ceps  habeat  solunimodo  parti- 
eui*  9t9t\  toDc  post  particul' 
atetma  ftnitMi  oict'  Jo.  Hele, 
el  lisred*  8iii  Inber^  iDaner' 
pred'  quousqoe^&e.  etimcjii* 
diriiim  debol  cssf  ??pr'rin!e  cum 
Qiio  ul,  »Scc.  et  lion  ffenerale, 
quod  in  itaesint  dictMitcr'  pa- 
ten et  eorimdeio  irrotula- 
■lenroBiMelletar*  4.  St  contra 
til^Plariiatnend  etatutum  nul- 
lum talerecord'  po^itallegari. 
Et  Domin'  Cancellarius  in  re 
tanta  (antique  luoraonti,  o  sin- 
golis  Westmooaster'  tribute  cu- 
m  amnn  aibi  asafieiavrt  Jud»> 
cent,  seil.  Coke  Capitalem  Jon- 
ticiarium  de  Banco,  Flemiag 
Capitalem  Scaccarii  Haronera, 
et  WilliatnH  unum  Ju>ticia- 
riortim  ad  PI acita. coram  do- 
mino Rcge  tenenda  anignaf- 
tam  (doainiM  eain  Job*  Pop* 
bam  miles  nuperCapitaKs  Ju:$- 
tictariu9, qui  Ijuc evocattis fuit, 
et  argumcutcruni  nonnulla  ad 
barram  audi veraf, diem  clausit 
extreiuuai  pendente  placito.) 
£l  btee  caoia  eeite  ad  barram 
afgumentata  fuit  perStepbeBfly 
Princ'  Attor*  pro  Rege,  etper 
Heron Scrvlent'ad  Le2;em  pro 
defondent';  etscciinda  vice  per 
DoiidendgeSolicitatorcm  Re- 
ins Creneralem,  et  per  Hough- 
ton Sementem  ad  Legem  pro 
defendentibus;  et  detiide  per 
Hobari  Geaeralem  Eegta  At* 


ts  the  priocipal  and  fuadamen* 
tal  point  on  wbidi  tbe  wbiJo 
depeods.*   &  If  Oh  re  wat  [  *15b.] 

any  other  act  of  Parliament 
but  ihf  sa'n]  rlmrter;  and  if 
tlicre  is  no  other  act,  if  the 
King's  writ  be  good  wbich  al- 
legoi  aootber  act.  d.  Admit- 
ting  t^  Prince  to  bo  JMhi 
of  CorawaU^  what  estate  bae 
the  Prince  in  the  hononr  unt] 
dukedom  of  C()rrr,v;ill  ?  iiiid 
bow  ha8  he  it?  by  descent  or 
by  purchase?  For  if  the  Prince 
bae  hnt  a  partioBlar  estate^ 
then,  after  the  particular  ea- 
tate  ended,  tbt>  <-aid  Serjeant 
Hele  and  his  heirs  shall  have 
the  said  manors  until,  &c. 
And  then  a  tipecial  jud^nienl 
oogbt  to  be  given,  wtib  a 
Qunad»  and  no  gooaral 
judgment  that  the  letters  pa- 
tent shall  be  void,  nor  the 
inrohnent  cancelled.  4.  If 
against  sucb  act  of  Parlui- 
Bent  Nvl  tiel  record  m%f  be 
pleaded.  And  the  Lord  Cbaa^ 
eellor,  beeatue  tlie  cause  wae 
of  gro?>t  importance  and  con- 
sequence, a«:sisted  himselfwidi 
a  Judge  of  each  of  the  Courts 
atWestratnster,  scilicet.  Coke, 
Cbief  Justice  of  the  Conunott  > 
PI  eas,  Flemiagt  Cbief  Baron 
of  the  Exchequer,  and  Wil- 
liams one  o(  (he  J  udijo.i  of  the 
King's  Bench,  (for  Sir  John 
Popitam,  Knight,  late  Cbief 
Justice  of  the  Kiug*8  Beoeh, 
who  was  called  to  it,  and  heard 
some  of  the  arguments*  at  the  £  *  16  a.  ] 
bar,  diod  pendente  placito.) 
And  this  cast*  was  arijued  very 
well  at  the  bar,  by  Stephens 
the  Prince's  Attorney  (a),  for 
the  King,  and  by  Heron  Ser- 
jeant for  the  defendants.  ;  and 
al  anotber  day  by  Dodderidgo 


(a)  Vid.  JUornt  t/  General  v-  St. 
and  OtherM,  Wightw.  16T.  that  the 
of  Wales  Boaj  fik  an  English 


Auhjfn    inlnision  by  his  Attorney-General,  for  lands 
Prince   parcei  of  the  Duchy  of  Corawall;  and  vid. 
tbs  ayganiflaU  in  that 
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First  poiot. 
Co.  Lit.  Bl  I 
98  bw 


1.  The  charter 

1 1  E.  3.  waa 
made  by  au- 

thoritv  nf 

Parliament. 

(«)  1  Jm.  104. 


3  Madd.  526. 
10  Mod.  412. 

4  Mod.  213. 


[  »  16  h.  J 
(6)  Jenk-Ccnu 


the  King's  Solicitor,  and  by 
Houghton  Serjeant  for  the  de* 
fendants :  and,  lastly,  by  Ho- 
bnrt  (he  King's  Attorney  Ge- 
neral.   And  nftervvards,  the 
same  term,  the  cube  was  uri^ued 
by  Williams  and  the  Chief 
Baron  in  one  day  ;  and  at  ano- 
ther by  the  Chief  Justice  of 
the  Common  Pleas  and  the 
Lord  Chancellor.    And  as  to 
the  first  point,  it  was  unani- 
mously reBolved  by  the  Lord 
Chancellor  and  the  said  Jtt»- 
tices,  that  the  said-charter  was 
Tunde  by  (n)  authority  of  Par- 
liiinioiit.  A  ltd  because  duo  bunt 
insti  umenta  ad  omnes  res  aut 
confirmandas,  aut  impugnan- 
das,  ratio  et  authoritas;  they 
confirmed  their  opinions,  l.by 
reason,  and  then  by  authori- 
ties in  law.  For  the  first  they 
gave  tv?o  reasons,  ex  visccri- 
bus  causa; :  1.  Ex  iiupossibili, 
and.  that  for  three  causes :  1. 
It  would  he  impossible  if  the 
said  charter  was  not  e.sta- 
blished  bv  Parlianientj  that 
t]\c  (  sinte, either  oi  ihe  honour 
to  be  Duke  of  Cornwaii,  or  of 
the  possessions  thereof  being 
limited  in  such  special  manner 
as  it  is,  should  be  sufficient 
in  law.    For  ihe  limitation  of 
both*  is,  (li)  liabendii  et  te- 
nendum eidem  Duci,  ct  ipsius 
et  hasreduro  suorum  Regum 
AnglifB  filiis  primogenitis  et 
diet!  loci  Ducibus»  io  regno 
AnglifT  h;ereditarie  succes^ii- 
ris.    JSo  that  he  who  ought  to 
inherit  by  force  of  this  grant, 
ought  to  be  the  first  begot  leu 
son  and  heir  apparent  of  the' 
King  of  England,  and  of  such 
King  as  is  heir  to  Prince  Ed- 
ward, and  that  such  first  be- 
gotten son  and  heir  apparent 
to  the  crown  shall  inherit  the 
said  dukedom  in  the  lifetime 
of  the  King  his  father.  So 
thai  if  there  be  King,  grand* 


tomatum  :'  et  postea  isto  eo- 
dem  terroino  causa  hxc  per 
Williams  et  Capitalem  Baro- 
nem  prima  vice  disccptata  fuit; 
et  per   f'apitalem  Justicia- 
l  iutu  de  Banco  et  Dominum 
Caneellar'  vice  secunda.  ^  Ei 
quoad  articulum  primuro,  ono 
assensu  determinatum  fuit  per 
Cancellarium  et  dictos  Jus- 
ticiarios,  quod   dicta  charta 
facta  fuit  autboritate  Parlia- 
menti.  Et  quoniam  duo  sunt 
instrumenta  ad  omnes  res  ant 
confirmandas,  aut  impugnan- 
das,  ratio  et  :'.uthoritas ;  suas 
finuarunt  opinione^,  I.  lia- 
tione,  2.  Ex  legis  autboritate. 
Quoad  primum  dues  affhrunt 
rationes  ex  viicenbos  causs, 
primam  ex  impossibili ;  et  boe 
tribus  de  causts.    1.  Impossi- 
bile  foret,  si  dicta  charta  non 
fuerit  Parlianiento  stabiiita, 
statum,  vei  honoris  prffif.  in 
Due*  Comub*,  vel  posses.  ind% 
Isto  special*  mode  limit  atarum 
quo  he  sunt,  foresufTicienr  in 
lege;  ambor'  enim  lijnitatio 
est.    Habendum  et  tenendum 
eideni  Duci,  et  ipsius  et  haare- 
dum  suorum  Hegum  Anrlis 
filiis  primogenitis  et  dicti  loci 
Ducibus,  in  regno  Anslis  hae- 
reditarie  sTiccc8«:nri8.  Itaquod 
huiic,qut  haireditare  debet  vir- 
tute  hujus  concc^sionis,  ojjor- 
tet  ei»8c  filium  priroogenituDi 
et  facredem  apparentem  Regis 
Anglia?,  immo  hujusmodi  Re- 
gis qui  hae res  est  diet'  Prinripi 
Kdwardo;  et  quod  priniogoni- 
tns  ille  filiiis  et  Ijieres  corona; 
apparenii  jure  haTeditario  ha« 
beret  dictum  Ducat%  ▼ivente 
Rege  suo  patrim  :  utputa  Kit 
Rex  avus,  pater,  et  filius,  hie 
pater  (primogenilus  exislens 
fibusavi)  est  Dux  Cornubia: 
vivente  Itege;  et  eo  instante 
quoarus  deceditpaterestRex^ 
et  eo  etiam  instante  filios  est 
Dux  Cornub*yquihered*  ordo^ 
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cum  sit  contra  regulas  legis 
eommiiDis,  creari  non  potest 
charta,  stat'  Parliament  virt' 
et  vij^ore  non  adhibitis.   Et  in 
hoc  cast!  filius  Rf'cris  natu  niax- 
imus  banc  babct  dignitatem 
jura  et  baercd,*  codem  modo 
qaofilii  nata  maxim  i  primatam 
at  procerum  re^ni  (auorum 
Bopereminentes  sunt  dip:nit:i- 
(es)  ?inhcnt  anpe!!;it'  ct  urha- 
nitato  tant';  utpula  sit  avus 
Baro,  pater,  et  filius,  et  Rex 
avum  creat*  in  comil*,  eo  in* 
stante  pater  est  Baro  appellat* 
el  orbaiiitate,  et  eo  etiam  in- 
stantc  quo  avus  dccedit,  patnr 
est  Come-?  et  lilius  Uaro  iir- 
banitate  :  ct  sic  do  similibus. 
2,  liuposaibile  foret  posses* 
stones  docatUB  sic  esse  annexe 
dicta    charta,   eodem  modo 
proutcbarta  in  scexigit ;  clau- 
sula enim   connoxionis  est ; 
qusB    quidem   omnia  castra, 
burg^,  viil',  manci'ia,  (Sec.  prs- 
dicto  docatui  praesenti  eharta 
nostra  por  nobis  et  hiaredibus 
nostria  annectimos  et  unimus 
eidoni  in  perpetfjtim  remansiir', 
ita  quod  ab  eodeni  Ducatu  ali- 
quo  modo  nullatenus  separen- 
tur,  nec  alicui  sen  aJiquibus 
aliis,  quani  dicti  loci  Docibus 
per  oos  vel  bseredes  nostras 
doncnfiir,  sen  qiiomndolibpt 
concedantur ;  quai  indissoUi- 
bilis  et  inseparabilis  connexiu 
tali    aiodo   iieri   non  potest 
cbarta  tantum,  Parliamenti 
statDto  non  adhibito.    3.  lni« 
possibile  foret,  leg^is  regula^sta- 
turn  in  terr&  cessare  et  rursus 
reviviscere  (sicut  clausula  re- 
?ivificationit»  miendit)  cbarta 
tantiinr;  qnie  claosnla  est,  ita 
qaod  prssfato  Ducc  seu  aliia 
ejusdem  loci  Ducibus  dece* 
aent%  et  filio  seu  filiis,  ad  quos 
dictus  Ducntiis  praetextu,  doni 
et     conccbsionis  nostrorum 
prttdictorum  spectare  .dignos- 
citur  tunc  non  appaientibus, 


father,  fatlicr  and  son,  now  Uie 
father  bein^  the  first  begotten 
son  of  the  grandfather,  is  Duke 
of  Cornwall  in  the  life  of  tbe 
Kjfiij;^,  and  eo  in'^tanto  that  the 
grandfather  dies,  the  father  is 
King,  and  eo  instaote  also  tbe 
son  is  Duke  of  Cornwall  ;■ 
wbicb  course  of  inheritance 
being  against  the  roles  of  the 
common  law  («),  cannot  be 
created  by  charter  w  itliout  the 
force  and  strength  ot  an  act  of 
Parliament.  And  in  this  case 
tbe  Kind's  eldest  son  has  (c) 
this  dignity  bj  right  of  inherit- 
ance, in  like  manner  as  the  el- 
dest sons  ofgratulfey  and  Peers 
of  the  realm  who  have  super- 
eminent  dignities  in  them,  have 
in  appellation  and  curtesy  on- 
ly; as  suppose  there  be  a  grand- 
father Baron,  and  a  fiitber  and 
son;  and  the  King  creates  the 
grandfather  an  Karl,  eo  in- 
stante  the  father  is  u  Baron  in 
appellation  and  curtesy,  and  eo 
instante  that  the  grandfather 
dies,*  the  father  is  Earl,  and 
the  son  Baron  by  curtesy  :  et 
sic  de  similibus.  !?.  It  would 
be  impossible  that  tbe  posses- 
sions of  the  duchy  should  be 
so  annexed  by  toe  charter  in 
the  same  manner  as  the  char- 
tor  purports;  fertile  clause  of 
annexation  is,  Quae  quidcrn 
uauiia  castra,  burg\  vilF, 
maneria,  &c.  pr«ed'  ducatui, 
praesenti  charta  nostra  pro 
nobis  et  hcredibus  nostris 
annectimus  et  unimus  eidem 
in  perpetunm  remansur',  ita 
quod  ub  I'oclem  ducatu  aliquo 
modo  nuilateaus  separentur, 
nec  alicui  seu  aliauibns  aliis, 
qdam  dicti  loci  aucibus  per 
nos  vel  baeredes  nostros  do* 
nentui',8eu  quomodolibet  con- 
cedantur: which  indissoluble 
and  inseparable  annexation 
cannot  be  made  in  such  man« 
ner  by  charter  only,  without 


Coune  of  Inhe- 
ritance apninst 
the  rules  uf  the 
comtuoQ  l$M 
CMDOt  be  ere- 
nted  witbont 
tin  actof  PiMrlilc 
meat. 

(6)  Co.  Lit.  27  i 
•.3Madd.S33 

(c)  Co.  Lit.  IC 
a.  occ  Collins 
Banni.  l&* 


6  Co.$3b. 


[M7a-  ] 


The  , 

sions  of  the 
duchy  cftunot 
be  annexed  as 
die  Charter 
purports,  with- 
out act  of  Par- 
Uament. 
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« Co  Lit.  27. a.  act  of  Parliament.   3.*   It  idem    Ducatus  cum  castri^, 
^ndAuuok      would  be  impossible  by  the  butii^' villis,  &c.  od  nos  vol  he- 
cense  and  re-    rule  of  law,  tnat  an  estate  in  rt  d<  ^  iiobirosReijes  Anglije  re- 
vive again  by   l^od  idiould  cease  and  retivu  veituiur,  in  mambus  nobtris  ei 
Charter  only,  again,  88  by  tliQ  clauw  oC  t^*  isBOfum  herediim  ooalrom 
Co.i.87.».    viTificatioii  w  iiiteiiM.  by  Bagmni  AngUe  rctinend', 
chvtoronly  (b);  which  clatise  quouBque  d«  bajuMDodi  filio 
18^  ita  quod  praefiit*  Duce,  aeu  »eu  filii«  in  dicto  regno  An- 
aliis  ejusdem  loci  ducibus  de-  ^lifp   ha  rcclitarie  8«fce9*^ur' 
cedent',  et  tilio  aeu  fiiiis,  ad  uppareat  ut  diciuiu  ent,  qui* 
auos  dictu9  dwcatus  pmtextu  bus  tunc  micemtkwtt  daeatuB 
dom  «t  CMiCMSKiiiuoostrorqfli  UIhv  eum  pertineiitiis  pro 
ftradkloriND  spwlare  dignos-  vobisetberedibusnostriscon- 
citur,  tunc  nou  apparentihns,  cedimn-,  et  volurmi«;  libprari  : 
idem    ducatus    cum    castris,  tenendum  prout  ^u^rm  i us  e^i 
burg  villig,  &c.  adnosvel  hs-  expressum.  Quanquam  enim 
redes  nostros  Reges  AngUie  redditus  de  novo  creatua  (ad 
'  r  *  17  K  1  ravertatur*  in  mambut  dosUfIb  quem  aolliit  bono,  baber*  po* 
el  i|>f!orum  haeredum  nostro-  teat  jua  auperius)  pro  teoi- 
rum  Reg*  An^life  retinend*,  pore  cessaro  potr?t  ct  rursus 
quousque  de  bujusmodi  filio  revivii^cere,  terra  tamen  (qua^ 
seu  filiis  in  dicto  regno  An-  eolidioris  e«t  natura*,  et  ad 
glii£    iia^rediturie    succesuur*  quam  ailer  habere;  potest  jua 
,  appareat,  ut  djctum  tst,  qtiibot  superiiis)  ita  faoera  noli  poteat, 
tune.aucoassive  duoatum  ilium  ticati  detarminatum  est  ia 
cum  pertioaatiis,  pro  nobia  at  can  Corbet  in  prina  Rala* 
hrredihus  nostris  conccdinius  tioBUn  mearoBi  porta* 
et  vDiumufi  liberari,  tenend' 
pruut  supei'ius  est  cxprcssuni. 
A  rent  newly    For  altbottgh  »  (a)  rent  newly 

created  may       eiOatad  (tO  wbicb  ttO  DMIQ  OaO 

JXertJi  ^va  an  ancient  right)  may 
again.  cense  for  a  lime,  and  revive 

C")  1  Co.  s;  a.  agaiU)  yet  huid,  which  is  of  a 
130  more  solid  nature,  and  (o 

•  Sa!  10  which  another  may  have  an 
7. 13  k  5  E*.  anciaat  right,  cannot  to  do,  as 
2.  Dower  143.   \i  ig  resolved  in  Corbet's  case, 

d?,.''iL2?E."3.  i"  P'rt  Of  oy  Ke- 

ly  a.  4  Leou.  portS. 

^Vctofir^h               second  reason  was.  ex  Sfciirula  ratio  fuit   ex  ab- 

**            '   abaurdo,  that  six  others  being  surdo,  eo  quod,  cum  eodeoi 

created  Earls  at  the  name  time  tempore  sex  alii  fuerint  creati 

f  for  the  honour  of  the  Pri  noe»  Comitas  in  boaoraib  Principis, 

all  their  creations  and  dona-  illorum  omnes  creationes  at 

tions  should  })o  firm  and  i^ood  donatfones  firmje  forent  ct  in 

in  law  to  Koinr  of  them  and  lege  valida*,  quibusdam  eorum 

the  heirs  or  tlieii  bodies  ;  and  ct   h.'eredibus  de  corporibus 

to  olbars  in  fee-simple;  and  suis  exeuutibus^  et  aliis  in 


tFbit.21. 


tbat  the  creation  of  tbePriBca  leodo  simplici,  emtio  varo 
bimsel^  and  of  saeb  a  most    Principis  ipaios,  Principasqoa 


«)  Vid  aote  (i).  Corhera  C»so,  Vol.  L  p. 
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torn  celeheniini,  ci  conceRsio  noble  Prince,  nnd  ihc  ^raiit 

dtetoruin   €iistroriiin»  niBne*  to  him  of  the  said  castlep^ 

riorum,  &c.  in  lege  forent  inva-  manors,  See,  should  be  either 

lidae,  vel  de  statu  tantum  ad  void  in  law,  or  but  iin  estate  at 

voliintatetn,  et  hoc  tunc  tem-  will;  nnd  c«pncia11v  in  «!icfi 

ports  quaiido  fucrunt  Judices  a  time  when  t ho  Judges  (who 

(qui  wniper  attendunt  Far-  always  attended  the  Parlia- 

liamentum)  optima  eruditi  et  uient)  were  the  most  wive  and 

jurisperitiRaimi.  learned  in  the  law* 

Videre  deindc  efit  quae  sunt       It  remains  then  to  fiee  what  Autlionticsand 

in  leije  nuthorifatesptexcmpJa  authorities    and    precedents  Pff^y^jy^'^yL 

ad  probniid'  did'  charlam  in  there  are  in  law  to  prove  the  ^*cr  has  the 

«e  iiabere  vim  Ktatut*  Parii-  said  charter  has  the*  force  ol  f  ♦  18  a.  ] 

amentarii.   Et  hoe  qnadru-  an  act  of  Parliament.   And  force  of  an  act 

pllciter  probatnm  fuit :  1.  Ex  that  was  proved  folir  manner  «f  P*rttan»Mt. 

ipft  charts  et  ex  anthorita*  of  ways.  1.  Out  of  the  charter  AnOmitict. 

tihtis  in  legectim  hac  concur-  itcrlf,  and  authorities  iu  law 

IX  lit  1  bus  :   2.   Ex   concessio-  ai^reeing  to  it.    "2.  By  j^rants 

nibuset  statibusper  Principem  and   estates    made    by  tlie 

fectisi  et  sub  literis  patentibus  Prince,  and  by  letters  patent 

Regom:  5.  Judtciissecundnm  of  Kings.  3.  By  judgments 

-untatum  ieo^is  modum  latis,  et  giTen  according  to  the  ordi* 

deterniiiiationibiis  Judicum  in  nary  cour^^c  of  law,  and  re- 

curiis  Renjiis:  4.  Determina-  polritlons  of  the  Judijes  in  the 

lionibus  in  Parliamento  per  Kin<;'8  courts.    4.  By  resolu- 

Rc^em  et  totum  corpus  regni.  tions  in  Parliaments  by  the 

!•  iDipsachartafiictaPrincipi  Kins;  and  the  whole  body  of 

du«  clausula^  fuerunt  obser-  the  realm.    1.  Tn  the  charter 

vatse  :  1.  In  Principio  charts  itself  made  to  the  Prince,  two 

dictum    p'lt.   Conoid "rntionis  clauses  were  obcprved,  which 

nostra!  iiitnitus  ad  personam  prove  that  it  had  the  authority 

4lilecti  el  fidelis  nostri  Ed-  ot  un  act  of  Parliament.  1.  In 

wardty  eomitis  CestriaBy  filii  the  beginning  of  the  charter  it 

noatri    primogenitiy    intimos  is  said,  Considerationis  nostra 

coBvertentes,  volentesque  per*  intuitus  ad  personam  dilecti  ct 

eonamcjusdem  houorari,eidem  fidcli>i  no'itri  Edwardi,  Co- 

lilio  nostro  ncnjen  et  bono-  mitis  Cestri?e, filii  nostri  prtmo- 

rem  Ducis  Cornubiae  de  com-  geniti,  intimos  convertentes,  ^ 

jttttni  assensQ  et  consilio  Pre-  volentesque  personam  ejus- 

latorom,  Comitum,  Baronnm*  dem  honorari,  eidem  olio 

etaliorum  de  consilio  nostro  et  nostro   nomen    et  bonorem 

pra?«entt  Parliamento  convo-  Dncis  Comubije  de  rommnni 

vocat'  existent',  d< diiau*',  t'^'c.  assensu    et    consilio  Ptjula- 

Ex.  quo  manifestum  e^t  dictum  toruni,  Comitum,  Baronuni|  et 

€:liartam  autborilale  Parlia-  aliorum  de  consilio  nostro  in 

nenti  fiictam  fuirae.   Et  de-  present!  Parliamento  convo- 

tcrminatura  fuit  banc  clau-  eat*  existent*  dedirous,  &c. 

sulam  in  omnes  chart;n  par-  f  By  which  it  appears,  fhnt  t  r Mt,  81 

tcs  sc  extendcrc  :  qu.e  clau-  llie  charter  was  made  by  an-  ^* 

sula  per  se  fuisset  suflTiciens.  thority  of  Parliament.  Aiid 

S.   In    coucluiiione    et   fine  it  was  resolved,  that  Ibis  clause 

charts  (quae  recofdi  est  par-  extends  to  alt  the  parts  of  the 

celk)  diet*  esl^  Datura  per  charter,  which  clause  of  itself 
iroif.  IT.  P 
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[*  18b.] 


Note.  If  letters 
patent  pass  by 

ml!  sijrncd 

witlnMil  ]ii'ivy 

seal>  the  patent 
Is  sulMcnbod 

per  ipsam  Re- 
gem,  and  tbea 
remains  with 
the  Chancellor 
for  his  warrant: 
when  it  passes 
bv  privy  sea! 
also,  the  privy 
itcul  n mains 
with  the  Chan- 
cellor, and  the 
bill  signed  re- 
mains with  the 
Clerks  of  the 
l&igDety  fitc* 


liad  been  sufliciont.  -9,  In  tbe 
close  and  end  of  the  charter, 
which  is  parcel  of  (he  record, 
it  is  sai(l,  Dat'  per  niaiiuin 
nofitraa)  apud  We^tmona^l'  17 
die*  Martii,  anno  re^nl  aoetri 
11.  per  ipsum  Re^t  tn  cttotiini 
consilium  in  Parliamento. 
Which  also  proves  that  it  was 
made  by  authority  of  Par- 
liament. And  it  uus  more 
fiMT  the  honour  of  the  King 
that  the  creation  and  donation 
f^houlcl  be  in  the  form  of  a 
charter,  and  thnt  witnesses 
should  be  callorl  fn  it,  «;o  that 
nothing  should  be  oiuiUcd 
whidi  belonged  to  a  complete 
charter,  ana  so  principally  to 
proceed  from  the  King,  as  the 
fountain  of  nil  honoiu*  and 
dif^nitv  ;  than  il  the  creation 
and  donation  had  been  onlv  bv 
ad  of  Parliament;  in  wnien 
all  would  be  donor*.  Notjv, 
reader.  If  letters  patent  paSB 
by  bill  signed  without  privy 
seal,  the  patent  is  suhscriiK d, 
per  ipsum  llefem,  (and  then 
the  mil  signed  remains  with 
the  Chancellor  for  hie  war- 
rant :)  and  when  it  passes  by 
bill  6!£:^nnd,  nnd  by  privy  seal 
aliio,  iht'n  the  privy  seal  re- 
mains with  the  Chancellor,  and 
thebillsigned  remains  with  the 
Clerks  of  the  Signet,  and  thn 
Lord  Privy  Seal  has  an  ex« 
tract  thereof  to  make  the  privy 
seal,  and  then    the  letters 

Eatent  are  subscribed,  per 
reve  de  privato  8igillo(c>.* 
and  if  attthorttatnParliamenti 
be  added  then  it  pfusea  ac« 


manum  nostram  npud  Wcst- 
monast*  17  Jio  Mart',  anno 
re^m   noatri   undecimo,  ptT 
ipsuiu  Regem  et  totura  con- 
siliuro  in  Parliament*  :  quo 
etian  probatar  lllaro  fuisse  lac- 
tam authoritate  Parliamenti. 
Et  in   mnjorem   fuit  lle^is 
honorom  qnod  creatio  et  do- 
natio foict  in  tt)rma  chart^fi,  et 
testes  ad  haiic  advocati,  (ut 
nihil  omitteretur  quod  ad 
fwr^tam  Rpectat  chartam)  et 
sic  prsecipuc  e  Rege,  veluli  e 
fonte  totius  honoris  et  digni- 
tatis, em.in.n ct,  (jiiam  si  cre- 
atio et  donaUo  luisset  statuto 
Parliamentario   tantnm,  in 
quo  oinnes  essent  donaioiesi 
Nota  lector,  si  li terse  patentes 
exitursB  sint  sub  billa  signnta, 
et  non  subsigillo  privato,  buh- 
scribuntur,  Per  ipsum  Regetn 
(et  tune  hllla  signata  nmaet 
Caneellario  in  warrantum.) 
£t  quindo  eaitur^  Bunt  suh 
billa  sisfnata  et   sub  sigillo 
ctiain  privato,  tunc  privatum 
sigillum  manct  Dontino  Can- 
ceilario,  et  billa  signata  manet 
Clericis  Sigoatunn,  et  ex  hsc 
a  latum  est  Domino  Privati, 
Sigiili  extractiim  ad  faciend' 
breve  de  privato  sii^ilio :  et 
tunc  literee  patentes  subscri- 
buntur,  Per  breve  de  privato' 
sigillo ;  et  si  hec  Terba  {K^ 
licet,  antboritate  ParlianMOiti) 
npponantur,  tunc  exeunt 
cundiim  stLitutnm  rle  anno  ^27 
H.  8.  cap.    11.     Et  quaiulo 
Rex  6i|rnat  literas  ipsas  pa- 
tentes in  saperlori  parte,  el 
s^^tora  et  magnuni  aigil- 


(c)  "  Sioce  the  slat.  18  H.  6.  cap.  I.  patcaU 
**  nave  frequently  concluded  thus,  vi%.  per 
"  breve,  de  private  sigillo  et  die  dati  pre- 
*'  dicta  autoritate  parliameiUii  which  last 
words  diveni  pueots  (of  tirat  age  aad 
some  llmt  follow)  have  in  the  expreili(Hl 
of  their  warraut  by  rcasou  of  the  st.tt.  1m 
"  U.  6.  e,  1.  by  which  it  was  cuactcd  that 


letters  palent  shall  be  dated  the 
**  day  wbma  ihv  wmant  for  them  li  te* 

"  reived,  as  to  tlii^  day  ;  from  that  time  and 
"  act  the  law  hath  continued,  Seldea't 
**  Works,  Vol.S.  p.  785."  JVote  by  Serjetrnt 
JBUl.  Vid.  Davciipdrt  on  Grants  and  He- 
snm]>t;ons  ?9I  to  Ji)7.  CMfff^tf  ^  AjTMCiiM 
aud  Cooper^  3  Kcb.  ^88. 
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lom  paribus  passiV  incedunt 
BDO  et  eodeni  tempore,  tunc 

iinbscribuntur,  Per  ipsum 
lloprorn  maim  "^tia  propria. 
Et  fiuaiitlo  Huihoi  itatu  ct  as- 
fiensu  Parliaiuetili  coiiiiciuii- 
iUTf  tone  Mibtcribnntar,  Per 
ipram  Reg^era  et  totam  consU 
Iiiim  in  Parliamento,  vel  in 
hujusmodl  effcctum.  Fa  pcirc 
est,  quod  pri^^ci^^  torn jdnbiis, 
lam  quando  terra,  iuiuiuitila^, 
eire  bsredilameDtiun  de  Rege 
traosferebnt*  de  statu  heredi* 
tario,  quam  in  creations  ctrjus- 
quam  nd  honorcm  ct  dignita- 
tem, per  iiteras  palcntes,  con- 
ciusio  fuit,  IVus  testibus.  A 
din  fero,  prolerris,iioninnU»* 
tibus,  vel  hsreditamentis  bse 
formula  intermissa  fucrtt,  et 
nunc,  et  sic  n  din,  litPreF*  pa- 
tent' concluduntur,  Teste  me- 
i[>E>o,  8cc.  At  in  oiuiiib'  ad 
komftreoi  et  dignitatem  ereati- 
Milbtts,  per  literas  patentet» 
antiqua  formula  (scilicet,  Iliis 
testinufi)  tnanet  usque  in  hodi- 
ernum  diem.  £t  quod  actus 
Parliamenti  editi  sunt  sub 
formula  char*  Reg'  multa  no- 
bis in  lege  sunt  testimonia. 
Prima  Magna  Charta,  edita 
9  II,  3.  ciijus  principium  est, 
InipriiJiis  concessiiiiua  Deo  et 
bac  {ua^senti  cbarta  nostra 
conlirmavimuspronobiset  hae* 
redibus  nostris  imperpetuuray 
&c.  eoncluditnr,  Hiistestibus^ 
&c.  ct  datum  per  manum  nos- 
tram,  ut  nostrie  etiam  chartai 
conciusio  est*  Kt  quamvis  in 
■charta  non  liqueat,  verbis  ex- 
pressis,  quod  fecta  fuit  author 
ritate  Parliament,  quia  ta- 
men  diverse  ejus  partes  legem 
commiinem  et  invcrtunt  ct 
liiiitaiit  ((juod  charta  tantuni 
facere  iiuu  potest)  et  con- 
stat ex  capite  ultimo,  quod 
pro  dicta  magna  charta  Ar- 
chicplscopi,  Episcopi,  Abba- 
tea,  PrioresyComitesy  Barones, 


cording  to  the  act  of  27  Hen« 
8.  cap.  IJ.  And  when  the 

Kin^  si<^ns  tlie  patent  itself  in 
the  upper  part,  and  the  signa- 
ture and  great  seal  go  toge- 
ther, then  it  is  subscribed,  pro»> 
pria  per  ipsum  Reg'  mana  sua. 
*And  when  it  is  made  by  au« 
thority  and  consent  of  Parlia- 
ment, then  it  is  subscribed. 
Per  ipsum  Rc^ein,  et  totum 
cousiiiuui  in  Parliamcoto^  or 
to  the  like  efect.  And  it  is 
to  be  known,  that  in  ancient 
times,  as.well  when  any  land, 
franchl^^e,  or  hereditament,  did 
pa^s  from  tiie  King  of  any 
estate  of  inheritance,  as  iu 
the  creation  of  any  to  honour 
and  dignity  by  lettera  patent, 
the  conclusion  was  with  (a) 
Hiis  testibus:  but  of  Ions 
time  for  lands,  francliises,  or 
hereditaments,  this  form  has 
been  discontinued,  and  now, 
and  so  it  bath  been  of  long 
time,  the  patent  concludes, 
(6)  TeBte  meipso,  &c.  But  in 
all  creations  to  honour  and 
dignity  by  letters  patent,  the 
ancient  form  of  conclusion  of 
Hiis  testibus  is  continued  to 
this  day ;  and  that  acts  of  Par- 
linmont  do  i^o  in  theform  of  the 
Kiiiii  -  cliarter,  we  have  many 
examples  ia  law.  1.  (c)  Mag- 
na Charta,  made  9  Hen.  3, 
which  begins.  Imprimis,  con- 
cessiraus  Deo,  et  hac  pnesen* 
ti  cliarla  no^'trn  connrmavi- 
mus  f)ro  ijubis  et  li.i  redibus 
nostns  imperpctuum,  &;c.  and 
the  charter  concludes  with 
Hiis  testibus,  et  datum  per 
manum  no»tram,  as  ours 
doth  :  and  although  it  doth 
not  appear  in  the  charter  it- 
self by  express  wurd^,  that  it 
was  made  by  authority  of  Par- 
liament, yet  because  many 
parts  of  it  cross  and  change 
the  common  law,  whicli  a  char- 
ter alone  caooot  do,  and  it 
p  2 


r»19a.] 

When  nmdc  hy 
AUthorily  of 
Parliaiiicnt 
how  sub- 
scribed. 


(a)  Co.  Lit.  7  a. 
2  lost.  77,  7S. 


(A)  Co.  Lit  7 
2  Inst.  77. 


Examples  of 
acta  of  Farii*- 
ment,  that  go 

in  till  furiii  of 
the  Kia({'s 
clurter. 

(c)  Co.Lit.81  a. 
211IIU78. 
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appears  by  the  last  chapter, 
19  bj  *that  for  the  said  grand  ebar- 
ler,  Archicpfscopt,  E()i cMii, 
Abbates,  Priorcs,  f  Omitcs, 
Barones,  Milites.  lihc-n  tonen- 
tes,  et  omnes  de  regno  nos- 
tro  dederunt  nobis  qiiintode- 
eiinaai  partem  oinnium  nM>bi- 
Hum  suorum  :  This  clause  in 
the  concIuf>ion  of  the  charter, 
prove!)  it  by  inipIicaf>on  to  be 

(a)  2  lust.  78.  an  act  in  (a)  form  of  a  char- 
ter (d).  And,  laslly*  it  balb 
always  had  the  allowance  of 
an  act  of  Parlian.fnt,  and 
therefore  oiig-ht  to  be  so  tak<Mi ; 
H'hich  is  a  stronger  case  than 
ours  is,  for  here  are  full  and 
express  words ;  and  anno  21 
H.  a.  brev.  881.  in  the  Earl 
of  Chester's  case^  the  1 1  chap- 
.  ter  of  Majjna  Chnrta,  rpiod 

coniinnniH  placitn  iion  sequan- 
tur  curiam  nusUuin,  is  cited 
to  take  away  the  jorisdiction 
of  the  Kind's  Bencn  ;  and  this 
grand  charter  had  been  al- 

(i)CoJau81«.  lowed  and  confirmed  above (6) 
thirty  times  by  acts  of  Parlia- 
ment, bo  tiie  act  of  I  li.  3. 
de  anno  bisaeatili  begins.  Rex 
Jtisticiariis  sois  de  Banco, 
ftc.  in  the  form  of  a  patent  or 
writ.  The  statute  of  protec- 
tions, anno  53  E.  1.  de  con- 
junctini  feoflatis,  anno  34 
B.  1.  which  begins,  Rex  ooi- 
nibuA  ad  quos,  &c«,  and  con- 
eludes,  in  cujus  rei  testimo- 
nium has  litems  nostras  fieri 
fecinius  patentes.  Teste,  &c. 
bo  (be  statute  de  Artie'  Cleri, 
9  £.  2,  begins  E.  Dei  gratia, 
Sse.  Omnibus  ad  qoos,  &c.  and 
concludes,  in  cojus,  &c. 
Teste,  Two  statutes 

made  anno  14  E.  3.  one  pro 
clero,  and  the  other  concern- 


Milites,  liberi  tenentes,  et 
otiines  de  regno  nostio  drde- 

runt  nobis  quintodecimam  ;inr- 
tem  omnium  mobiliiim  quo- 
rum :   hxc  clausula  in  con- 
clusione    chart  e  iroplicitd 
probat  illam  esse  Actum  aub 
chartae    formula :  semper 
denique   hahuit  npprobatio- 
nem      actus  Parliamenti, 
ideoque    sic    lu)i>eri    debet  ; 
qui  caftus  nostro  fortior  est, 
bic  enini  plena  et  expressa 
sunt  verba:   et  21  Hen.  3. 
tilulo   Breve  881.   in  cum 
Coniitis      Ce^trian,  uiideci- 
muni  caput  Magiiie  Charts, 
quod  communia  placita  non 
sequanlur  curiam  nostrani^ 
citalnr,  ad  jnrisdict'  Banci 
Regii   tollendnm  :     et  ha^c 
niairna  charta  approbatn  et 
coiifirniata     fuerif  statutis 
Purliuinentariis  supra  trige- 
sies.    Item,  actus  de  anno 
91  Hen.  3.  de  anno  bissextili, 
incipif.  Rex  Justiciariis  suig 
de  Hapco,   &c.  sub  fo''mnla 
diplomatis  sen  brevls.  Sta- 
tutum  de  protectionibus,  an- 
no tricesioio  lertio  Ed.  1.  de 
conjunctim    leofiatis,  anno 
tricesimo  quarto  Ed.  1.  quod 
incipit,  Rex  omnibus  ad  quos 
Sec.  et  conrliirlit,  in  nijus  rei 
testimonium  iius  lileras  nostras 
fieri  fecimus   patentes,  &c. 
Teste,  See,  Item  statntum  de 
Articul'  Cleri,  9  Ed.  9.  exor- 
ditur,  Eduar'  Dei  gratia,  &c. 
omnibus  ad  quo?,  Szc.  et  desi- 
nit,  in  cujus  rei,  &c.  l  este,  &c. 
Duo  Stat,  edita  an.  14  Kd.  J. 
unum  pro  clero,  alterum  de 
Ani(l',quod  non  subjecta  fbret 
Gailis,  et  roulta  alia  statuta 
Parliamentaria     edita  sunt 
sub  formula  charts  Regis. 


(d)  In  the  i)etiLk>n  of  Riebl,  drawn  up  by  "  the  statute ^  called  the  Great  Charter  ^ 

the  Hoosa  «f  Cvmniooi  m  1688,  and  pro-  the  LiberUe$  qf  England,  it  is  declared 

bably  revised  by  Lord  Coke  himself,  the  **  and  enteted,  ftc** 
third  seclioa  bcgias,    And  ivbereas  aUo  by 
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Et  defprminafum  fuit,  haic 
verba  in  actu  ve\  chartn 
(scilicet  authoritate  Pariia- 
menti)  suffieere  ad  iUuro  fa* 
< 't  ndaiu  actum  Parliamenti. 
Bracton,  curiBm  Parluimenti 
8ppella(  mas^na  curia,  magnu* 
con^iilium,  et  commune  con  si  P 
rcgni.  Dictum  statutum,  dc 
an.  jbiHsextili,  est,  Rex  per 
comilium  fidelium  subdito*. 
Stat ut urn  de  bigamisy  anno 
4  Ed.   I.     Ill  ?)rip-pn!ifi  vo- 

I 

nerabilliiin  patruiu  quoruii- 
daiu  Episcopor'  Angl*  et 
alior*,  de  consilio  Reg.  7  Ed. 
].  de  reliffiosis,  de  consilio 
PrffilatoFB  Comit',  Baron*, 
ct  aliorum  fidelium  Rc<;. 
nosd  i,  de  consilio  nostro  ex- 
isteiiiiuui,  providiiiius,  sta- 
tuimus,  et  ordioavimus :  et 
in  statu li  (at  dicani)  fron- 
te,  dominos  Rex  in  Parlia- 
mento  suo  statuta  edidit. 
13  E.  1.  Stntuto  de  Win- 
ton*,  in  eodem  slatuto  dicitur, 
domin*  noster  Rex,  ad  mi- 
nuendnni  virea  felonum^  sta« 
tait  poenani  hoc  casu,  &c.  et 
in  conclusione  statutl  antedic- 
ti,  Rex  mnndat  ct  proliibt't 
quodammodo  iieqiie  iiiindi- 
num,  ner|uc  luercatu.s  tenealur 
in  cceiniteriia.  SO  £.  1 .  atatn- 
tum  de  vocatis  ad  warrant*, 
dominus  Rex  de  communi 
consilio  suo  statnit.  Statn- 
tuiii  de  a|!})('llalis  28  E.  1. 
Doiuiu*  Ucx  m  Puiliauient* 
statuit.  S7  £.  3.  cap.  J.  de 
8tapula,cur*  Parliam*  noniina* 
tur  mag*  consil*.  Et  muUi  act", 
hac  spectantes,  ad  demon- 
strand*  variotatcm  coiitextus 
sialuiorutii  Parliuiaenti  citat* 
fuerunt.    Et  originalia  bre- 


ing  En»i^!nnd,  ihni  it  should  not 
1)0  in  siil)jecti(iri  to  France, 
and  nian^  other  acts  of  Par- 
liament are  made  in  the  form 
of  the  King*s  charter  (e).  And 
it  was  resolved^  that  these 
words  in  an  act,  or  chartrr, 
(hy  authority  of  Parliaiiiput) 
uro  Ruflicient  to  make  it  an  act 
of  Parliament.  Bracton  calla 
the  Court  of  Parliament,  mag* 
na  curia,  magnum  consiliumy 
and  commune  consilium  rpi:fni. 
The  «iid  statute  De  anno 
Bisscxtili  is  Rex  per  consi- 
lium  fidelium  subditorum. 
The  statute  DebigamtSi  anno* 
4  E.  1.  In  prsaentia  Tenera- 
bilitim  pafnim  qiiorundam- 
Epi^copfinuii  An;^liie,  et  alio- 
rum de  consilio  Regis.  7  E.  1. 
De  rcligiosisjde  consilioPraela- 
torum,Comitum,  Baronum  et 
aliorum  fidelium  regnt  nostril 
de  consilio  no?;tro  existcn- 
tium,  providinuis,  statuimus, 
el  ordinavimus  :  and,  a«  I 
may  say,  in  the  front  of  the 
act,  dom'  Rex  in  Parliamento 
8UO  (a)  statuta  edidit.  13  E.  J. 
The  statute  of  Winchester,  in 
the  said  act  it  is  naid,  our 
I^ord  tlie  Kini;^,  to  abate  the 

t)o\ver  of  fcloiis,  hath  estab- 
ished  a  pain  in  this  case,  &c.| 
and  in  the  end  of  the  said  act; 
the  King  coramnnds  and  for- 
bids, that  from  heiicrfortb  nei- 
ther fair  nor  inarkt  t  be  holdon 
in  church-yards.  i?0  E.  1.  Tlie 
statute  De  vocat'  ad  warrant^ 
domin*  Rex  de(b)  communi 
consilio  suo  statuit.  T!)e  sta- 
tute De  uppellatis  28  E.  1, 
Dom'  Hex  in  Pari'  (r)  statuit. 
27  Ed.  J.  c.  1.  Staple,  the 
Court  of  Parliament  is  called 


[  ♦20a.  1 


The  words  (by 
aathority  of 
Piirli.uiK'iit)  in 
nil  .-It  t  or  rhar- 
tiT  Hi'i'  .si:(]j- 
cieot  k>  makiC 
it  »n  ict  of 
Paili«B«nt» 


(n)  7BlillC 
187. 


187. 


(c)  2BaUt.lI7. 


(b)  The  act  quia  emploret  is  a  statute,  parliamento^  6\r.  conrestit^  it  is  SK  much  hi 

thoDi^  the  King  alone  apeaketb*  viz.  this  caw  (beiii;;  an  ancient  statute),  as  da- 

minus  rex  inprrrliaivntto  ittto,  ^c.  ad  intlan'  minua  rcx  authnrUnte  pariiamenii  rMC<Mil» 

ItMm  magtiatum  rrgni  tui  concessit,  providiit  Co,  Litt  Qij  a.  08  b. 
citMiril,  But  bmanse  k  is  Amtew  rcx  in 
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[  *  20  b.  ] 


Adb.  ISI. 
Co.  Lit.  99  a. 
n.  1. 

W;  lones  103. 
Bac.  Ab.  Stat. 
A. 


the  Or:  Council  ;  and  many 
acts  to  this  purpose  were  cited, 
to  shew  the  variety  of  pen- 
ning *of  acts  of  Parliament : 
ana  the  original  writs  which 
are  foonded  on  any  statute  say, 
quare  ctiiu  do  coiniuuni  con-' 
silio  reg'  iiobU  i  Angl'  provi- 
Bum  ait,  &c.,  and  the  writ  on 
the  Btat.  of  labours  saitb,  cum 
per  consilium  nostrum  pro 
communi  utilitate  regni  ordr* 
Inatura  sit.  1 1  n.  7.  #7.    If  an 

r 

lact  of  Parliament  be  penned 
by  assent  of  the  King,  and  of 
Vin.  Ab.  Sirt.  the  IiDrds  Spiritual  and  Tern- 

touDifM  ^".V  Coinmonii, 
j^^j,  jor,  it  IS  enacted  by  authority 

of  Parliament,  it  is  a  good  act ; 
^ut  tlie  most  usual  way  is,  tiiat 
it  is  enacted  by  the  King  by  the 
assent  of  the  Lords,  Spiritual 
and  Temporal,  and  of  the 
Commons.  7  H,  7.  11.  a.  b. 
and  (39)  3i  Ed.  3.  12.  acc.  and 
there  it  is  said,  that  there  are 
4nianv  statutes  which  are  in- 
dited quod  dominus  Rex  ^sta- 
tuit :  yet  if  they  be  entered  in 
(«)  Cci.l4t.98.  the   Parliament  (a)  roll  (f), 
and  always  allowed  for  .nets  of 
(i)  Co.  Lit.  98.  Parliament,  it  {b)  shaii  be  in- 
^ded  that  it  was  by  anthority 
An  act,  tiwt     of  Parliament :  but  if  an  act  be 
the  King,  with  penned,  that  the  King,  with 

the  assent  of      J,  '  .      e   tt.     w  t 

the  Lords,  or  tlic  asscnt  of  the  l^ords,  or 
with  the  assent  of  the  Com- 
mons, it  is  no  act  of  Parlia<* 

  uent,  for  (c)  three  ought .  to 

FaiUuMnt.  assent  to  it,  scil.  the  Kjuk, 
(()  Piowd.  79   the  Ijords,  and  the  Commons, 

*l^e»^^5toOT*'  O'' otherwise  it     not  ;in  net  of 
821.  Co.  Ut.     Parliament;  and  by  the  re- 
159b.Hob.lll.  cord  of  the  act  it  is  expressed 
which  of  them  gave  tbeir  a8# 
sent,  and  that  excludes  all 


with  the  OB 
fcntof  the 
Contnons,  is 
not  «D  act  of 


via  Ke^^is,  mpvr  alifjuo  fun- 
data  statutu,   UicuuL,  qiiarc 
cum  de  communi  coni»i1io  re^- 
ni  nostri  Ang'  pfovisum  sit, 
&c.  Gt  breve  super  stat*  de  la« 
borator*  die*,  euro  per  consi- 
lium nostrum  pro  communi 
utilital'  re^*  ordmal  sit.  It 
H.  7.  S7.  1Si  actus  Parliam^ 
scribatur,  de  as>«ensu  Regis  et 
DominorumSpirituaretTem- 
poral*  ct  Coraunitat*  vel,  in- 
Hctitat*  est  authoritate  Par- 
liaro*  hujusmodi   valet  act*} 
formalis  vero  magis  est  qui 
fiancitur,per  Regem  dc  assen- 
fiu  Dom  'Spirit' et  Temp'  tt 
Comunit':  7       7.  11.  el  J9 
E.  3.  12.  cum  hoccoucurdant : 
et  ibid*  dicil*,  quod  mu\iA 
sunt  statut'  quse  seHbunt',  do- 
min'  Rex  statuit,  si  tamen  ro- 
tuloParliamentario  intrentur, 
.  ct  penip'  v{  act*  Parliament' 
apprcjl  ri  1(111%  intendetur  h<EC 
aulhoriUU   Parliamenti  fuis" 
se :  si  vero  actus  seribatnrt 
Rex  cum  assensu  dom'  vel 
cum    ussensu  communitsC 
iste  null  us  est  Parliamenti 
actus;  huic  cuim  tres  assen* 
tire  debcut,  scilicet,  Uex,  do* 
mtn\  etcommunitasyaliterac*' 
tus  Parliamenti  non  est;  et 
per  recordum  act*  exprimilur 
cjuis  horum  assensit,  et  boc 
omnes  infentiones  (quod  ali- 
qui    uiii    assenseniiit)  ex- 
cludit.    £t  sic  est  diversitss 
inter  generalem  et  particula- 
rem  contextuui  actus  Parlia- 
ment'.   Vide  S  n.  G.  c.  'i<J. 
et  5  ilich.  2,  c.  2.  de  Fufji- 
tivis,  21  E.  3.  G.  Epincopi 
Norviccnsis     casum.  St 
hoc    ipso    Parliament'  de 


(r)  After  the  ro^al  assent  ist  ^tven,  the 
Clerk  of  the  Parliamcni  transcribes  every 
public  aft  into  a  roll,  \'<\)\ch  is  d  livrrf  d 
>ato  Cbancerv,  and  is  cuiuidercd  Uic  origi- 
nal record  I  hut  private  eels  are  act  en* 
rolled  without  the  suit  of  the  partji  imd 


therefore  the  original  bill  filed  ameng  tbe 
bills  of  Pariiuneit,  and  nunked  wWk  tto 

great  st-al,  jis  Ibc  cmirsc  ig,  is  the  original 
record  of  it.  Hex  ami  Lordllmudon  v.  Otu*' 
leu  ihwMger  of  JruadeU  aud  ike  Lord 
KMmBnmrd,  Uok  loe. 
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11  FaI  3.  Hen'  fiP  Hcnrici 
Loioilis  Lancastrian,  cieatUA 
fait  per  eharV  (ad  requisiCii^ 
nem  Prslatorumet  Procenim 
ti  Comraunitatis  rcp^ni  nontri 
in  instance  Parlinmcnto  fiostro 
apud  Weatm'  coiivucat')  in 
Coniitem  Derb\  sibi  at  hai- 
red* mmculis  de  eorpore  tuo ; 
itpm  per  altam  chart  am  Rex 
creat*  Willihcim*  de  Bohun 
fdo  foimnuni  af^nensu  Praela- 
torum,  Comil',  Raronum,  el 
aliorum,  de  conhilia  uostro  in 
prcaenli  Parliam'  no9tro)  in 
boin*'NortbaiDpl',  sibi  et  hie- 
red*  de  eorpore  suo :  isto  eod* 
Parliam*  per  chart*  creat*  Hu- 
p^oncin  de  AuclK  v  in  Com' 
Giuuccst',  de  deiinito  diet* 
Pkriimn*  noetri  eonsHio,  Set, 
Fa  per  charf  in  verb'  Riinilib' 
Rex  in  eod'  Purliam'  treat' 
Willihclminn  C!  vnton  in  Com' 
Iluntin:;d'  in  Icotio  talliat', 
lioi>crt'  de  Uilbrd  in  Com' 
8uir  in  feodo  siraplici,  Willi* 
Mm'  de  Monte  aeoto  in  Com* 
Skt*  ia  tbod*  simplici :  et  fm 
•mnes  fucrunt  crt^nfioMPs  com 
donationib'  tcrrar'  (ad  susti- 
Rendum  nomen  et  onus)  per 
authoritotem  Parliam*,  sub 
fennvla  charts  Reg'  cum  con- 
clusione  dc  hiis  tetiibus,  et 
ror'  nonntiHjr  cum  siuhscrij)- 
tionc,  per  Hii^c-nt  ot  consilium 
in  Parliamento  alia;  vero,  per 
regem  et  consilium  in  pleno 
Parlnmiento  et  mWm  etiam^ 
per  ipanm  Re^em  et  tollini 
consilium  in  Parliam'  &c.  qua? 
oruoL's  vim  habent  unam  et 
eandem.  Et  iiiec  f'uerunt  ari^U' 
nienta  coUecta  ex  ipsa  cbarta, 


other  intendments  that  any 
other  gave  their  assent  (c); 
and  so  tliere  is  a  diflerence 
between  a  i^eneral  and  par* 

ticular  penning  or  an  net 
of  Pnrlianiont  Vide  8  H  .^j^  „"„"i;.!;i3;. 
6.  c.  29.  and  5  u.  z.  c.  iS.  of  rrvtacr*  to 
♦fugitives:  21  E.3.6.(()0)  The  [  a. 
Bishop  of  Norwich  his  case,  we  Statutes. 
Ami  at  thtB  very  Parllanieni 
of  H  E.  3.  Henry,  son  of 
Hcnrv,  K;irl  of  Lancaster  was 
created  by  charter,  ad  roqui- 
sitioneni  Pra^idtorum,  et  Pro- 
ceruai  et  commttnifatis  regni 
Bostri  in  tnstante  Parliamento 
nostro  apud  Weatm'  convocat' 
to  be  Karl  of  Derby,  to  him 
and  the  heirs  nmles  of  his 
body.  AIho  b^  another  char- 
ter, the  King  created  Wil- 
Uam  de  Rohun.  de  com  muni 
nssenstt  Prslatorum,  Corail', 
Baronum,  et  altorura  de  con- 
silio  nostro  in  pr;e^on(i  Par- 
liamento nostro,  Eari  ot  Nor- 
thampton, to  him  and  the 
heirs  of  hia  body.  And  at  the 
same  Parliament,  he  by  char- 
ter rrcufcd  Hugh  de  Attdley 
Eari  of  f  iloiicester,  de  dcfinito 
dicti  Parliam  nostri  consilio, 
&c.  And  by  charters  with  the  Anira  17 1» 
lilie  words,  the  King  at  the 
same  Parliament,  created  Wil* 
liani  de  Clyntori  Far!  ofHun- 
ti()<;don  in  tail,  Kolv  i  t  de  Uf- 
ford  Karl  of  Sulibik  in  fee- 
diuiple,  William  de  Monte 
Acuto  Eart  of  Salisbury  in  Mea23; 
Ibe^implc ;  and  all  these  >vero 
creations  with  donations  of 
lands,  ad  suslitirnd'  nomen  et 
onus,  by  autiiority  of  Parlia- 
uiciit,  in  forat  of  the  King's 


(c)  This  position,  that  there  can  lie  no 
ftrcsuinplion  of  Ihc  assent  of  the  Lords  or 
Commons,  where  the  record  names  one 
ud  omits  the  ulher,  has  been  vehemently 
oapoted.  Vid.  the  Prefaces  bj  ScrjL  Haw- 
iins  and  Mr.  Rnflfhead  to  their  several  edi- 
tions of  the  statutes}  and  vid.  Uargrafc's 
Bote.  9.  Co.  Lit  tW-b.,  nbete  vid.  abo  sa 


account  of  the  discusston  as  to  the  distinc* 
tion  between  ordinances  antt  Htatutcs. 

Acts  which  passed  in  i'arliaiiU  Hl  brforc 
time  of  memory  {viz.  tlic  corotiiikiou  ut 
Rich.  I.  in  1 189)  are  not  pleadable  as 
sl:i!tif(";,  Init  :irc  fo  \tr  ciuisulrr i  tl  a--  iiimr- 
Itoiiitcd  with  iuid  |tArt  u|  lik:  cuiuiuou  law. 
Hales*  Hist.  C.1..3. 
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cliarfer,  with  the  concliition  et  aliis  statittis  Parliaiiieiiliy 

of  liiiH  tesliboii,  and  some  with  qua!  scribaotur  in  forma  char-* 

such  subscriptionf  per  Rcgem  tae  Regis, 
et  consilium  iti  Parliamento  ; 
and  some  per  Regem  et  con- 
silium in  pleno  Parliamento; 
and  others,  per  ipunni  Recein 
et  totura  consilium  in  Far- 
liam'  &c*  all  which  are  of  one 
and tbp  pame effect.  Andilio^e 
were  tho  proofs  colic <  tod  out 
£  *21b.  ]  of  thecharter*it8elf,in.d  oilier 
acts  of  Parliament  which  are 
penned  in  the*  form  of  the 
King's  charter* 

Proved  by  let-          The  Same  is  proved  by  9.  Hoc  pmhatur  literis  pa-* 

terra  patent  that             patent,  rs  ex  rotulo  tentibus,  aicuti  ex  rotuto  pa- 

tlic  charter  11                .'                        i4«->o  i                   urr^  tf 

Edw.  3.  was     pateutiuiii  dc  anno  14:  h,.  o.  tentium  de  anno  14  a.  o» 

nadeWratho-  num.  18*  which  was  within  num.  18.  (quod  fiiit  infra  tree 

22^^^"^     three  years  after  this  charter :  ann*  post  confeclionem  char- 

the  Kin^  granted  to  the  Prince,  tm)  Res  conccdit  Principi^ 

by  the  name  of  Edwnrt!  Dtike  per  nomen   Edwardi  Duels 

of  Cornwall,  Sec.  to  be  Liieii  Cornubiffi,  quod  locum  tenens 

tenant  of  the  realm  *o  lon<;  as  esset  regni  tarn  diu  quam  Rex 

the  King  should  be  beyond  fo ret  ultra  mare.  InannoSI 

the  sea.  In  anno  81  E.  S*  ex  R.  3.  ex  rot'  ]^tenttum  in 

rot'  patent'  in  Turre,  the  said  Tnrre,  diclns  Princeps  (inftm 

Prince  ('vithin  fen  vearf  nf^er  decern  annc  posf  crentioneni 

his  creation )  lor  the  tine  of  a  8uam)  pro  tine  iiuilc  niarca- 

thousand  mark^,  did  demise  to  rum,  dimisit  cuidam  Tideroan 

Tideman  de  Limber^b,  Cu-  de  Limberg  cunagium  atan- 

nagium  stannarias  totios  Du-  narie  totins  ducatus  Como- 

catusCkimnbisprotribus  an-  bis  pro  tribuR  annis,  necno» 

nin,  necnon  emptionem  totius  emplionem  totiii«;  ?tnnni  tani 

stanni  tarn  infra  dictum  duca-  infra  dictum  Ducatum  Cor- 

tum   CornubiiE   quam   com*  nubia?  quam  com' Devon' fo^i 

Devon'  fossi  et  fodendi  quod  et  fodendi,  quod  vendi  debet, 

▼endi  debet,  reddendo  annua-  reddendo  annuatim  3000  mar- 

tim  three  thousand  marks,  cas:  quod  Princeps  &cere 

which  the  Prince  could  not  non  potuit,  si  habuissct  statum 

have  done,  if  he  had  but  an  solummodo  ad  voluntatein, 

estate  at  will,  as  a  s^reater  he  eicuti  majorem  non  habucraf, 

bad  not,  if  the  said  charter  si  dicta  charta  in  i>e  nou  habu- 
had  not  the  force  of  an  act  of  isset  vim  actus  Parliameoli . 

Parliament.  Other  letters  pa-  Alia  liter*  patentes  citaban- 

tent  were  cited  in  5  H.  4.  ex  tur  in  an'  5  H.  4,  ex  rotuP 

rot'  patent'  ibidem,  Rex,  &c.  patentium  ibidem,  T\ex,  &e. 

Sciatis  qofxi  r(  n^ura  Angliia  sciatis  quod  rrijnum  Angliaj 

piimoffeniti  lilii  in  ducatum  primogeniti  liiii  in  ducatuui 

CornubisB  bmreditarie  sunt  Gmiro' hmreditariesmitaiio* 

anccessuri :  and  divers  other  cesanri.   Et  diverss  alie  li- 

letterg  patent  were  cited  to  term  patentee  catabantiir  in 

the  same  effect.  hoc  propositum. 
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3,  Hoc  etiam  probatur  jii- 
tltciis  et  deteriuiiiationibus 
Judiciariis.  IS  Ass.  pi.  5, 
Thorpe  dicit,  quod  adjudica- 
tam  fuit  in  Parliamento,  si 
donatio  facta  sit  alicui  ct  ha^- 
rodihti-j  suis  mncciilis,  quod 
Hurores  et  alii  hfiT^Mles  coUa- 
terales  periaiie  alque  hsredes 
iiiaficuli,  hsredilabunt,  quo« 
niam  per  ^i^tiusn1odi  donatto- 
nem  hahet  feodum  simplex : 
et  inferebalnr,  quod  tal*  de- 
terminatio  bene  ense  potest  ad 
Parliamenturo  in  anno  uiide- 
eimo  £dwardi  t«rtii,  ubi  diet* 
crealio  pHocip*  et  aaneaatio 
dictaruro  tenaroin  perpende- 
bantijr  :  ot  quoninrn  hoc  effici 
Don  potuit  donaiiniie  vel  con- 
cesfiiooe,  consuiebutur  quod 
fieret  acta  Parliameoti ;  eo 
quod  non  fait  aliquis  hujus- 
Aodi  descensus  vel  eursus  has- 
redttariits  ad  commnnem  le- 
ofom  y|  Fdvvardi  3.  41.  ma- 
iierio  du  Berkhamsted  (per 
dictain  chartaoi  ducatui  Cor* 
nubile  aonezo)  jadicet  appro- 
bant  donationeni  dieti  maner* 
fore  in  lege  validam  principi ; 
quod  esse  non  potuit  (ut  sa^- 
pius  dictum  fuit)  bi  iir  doua- 
tio  non  babuisset  vim  actus 
ParliameDtiy39E.3.]S.  Rex 
anno  undecimo  regni  sui  ad 
Parliamcntum  suum  (entum 
apud  We-^tmoir  prrefecit  I'rin- 
cipem  in  ducem  Coninbia^,  et 
diversos  alios  in  Comites  re;^ni 
sui ;  inter  quoa  fuit  Willibel- 
mus  de  Monte  acuto,  Comes 
de  Sarum.  Et  in  13  Ass.  pi. 
15.  45  Ash.  pi.  6.  F)Dnalioet 
aiinexntio  po8scsvi4>jiunj  dicti 
d  uca  ( UM,  I' r i no i p i  c oncei»8a  rum 

Ser  dictam  cbartam,  appro* 
antur  foret  in  lege  valids. 
50  E.  3.  inter  record*  in  Turre 
de  eodem  anno,  Johanna  uxor 
dicti  Principis  dotata  fuit  in 


3.  The  fnmc  is  proved  by 
judgments  and  resolutions  of 
Judges  :  in  (a)  18  Ass.  pi.  5. 
Thorp  saitb,  that  it  wa«  ad- 
judged in  Parliament,  that  if 
a  gift  be  made  to  one  nnd  to 
his  *li<M'rcf/0  mnlp«,  fhnt  his 
sinters  and  other  heirs  colla- 
teral, as  well  as  heirs  malet^, 
9hall  be  inheritable,  because 
bv  such  gift  he  hath  foe-dim- 
ple (ii) :  and  it  was  inferred, 
that  such  rp«o1iition  might 
well  be  at  the  Parliament  11 
E.  where  the  said  creation 
of  tbe  Prince,  and  annexation 
of  the  said  lands,  were  in  con- 
sideration :  and  because  it 
could  not  take  effect  by 
or  g^rant,  it  was  advised  that 
it  should  be  by  act  of  Parlia- 
ment, because  there  was  not 
nny  such  descent  or  course  of 
inheritance  by  (he  common 
law.  E.  3.  41.  the  manor 
of  Berkhamsted  was  by  the 
said  charter  annexed  to  the 
said  duchy,  the  Judges  there 
allowed  the  gift  of  the  said, 
manor  Co  be  good  to  the 
Prince,  nhirh  could  not  be, 
as  it  hath  hvcu  often  said,  if 
it  had  not  the  force  of  an  act 
of  Parliament,  ^9  Ed.  3.  12. 
The  King,  anno  II  of  his 
reign,  at  his  Parliament  held 
at  Westminster,  made  the 
I'rtiicc  Duke  of  Cornwall,  nnd 
many  others,  E'aris  of  this 
realm,  amongst  which  was 
William  de  Monte scuto,  6arl 
of  Salisbury.  And  in  43  Ass, 
pi.  15.  &  45  Ass.  pi.  6.  the 
gift  and  annexation  of  fho  pos- 
sessions of  the  siiiil  dukedom, 
granted  by  the  said  charier  to 
the  Princ(»,  was  allowed  to  be 
good,  50  E.  3.  inter  record* In 
the  Tower,  in  the  same  year 
Johan  the  wife  of  (he  ^aid 
IVince,  was,  by  order  of  law 


andiCMltt- 
tioBS. 


22  a.  1 

(A)  Kaytn.  55. 
Dar.34b.35ft. 
43  a. 

27  H.  8.  27 «. 

Co.  Lit,  i:\ti. 
27M,h.  fir. 
DeviM  I. 

Br.  Estates  2, 
33.  9H.6.26«. 
18  E.  3.  45  b. 
2An(M:W,  l^^f. 
1  Cu.4.ib.  46  a. 
49  s.  7Co.4ab» 

Vlow.  2Stib 

335  a. 

Lit.  wet.  SI. 

1  Roll.  860. 
IBiilst.  10,222. 
1  Moil.  Rep. 
m.  B.  N.C.5. 
1  Brownl.  45. 
2BnnraL|34. 


(u)  Vid.  uule  (a)  iicrcbtord  a  cose,  ante,  p.  iJb. 
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[  *  22b.  ]  endowed  in  ♦riinnrn  y,  of  tlir 
poKSCKsions  grunted  by  thci^aid 
charter  to  the  Prince'her  bos- 
band;  ei^go,  the  charter  did 
convey  an  estate  of  inherit- 
ance to  tlir  f'rince.  Anno  5 
H.  4.  cx  Kot.  Par!'  thr  snme 
year  a  petition  in  Parliament 
was  exhibited  by  Hie  Com- 
mons,  for  the  resomption  of 
all  granta  and  letters  patent 
iK'foro  ma{?p,  of  the  lands  of 
the  said  duchy  of  Cornwall, 
to  which  the  King'  and  the 
Lords  with  great  gravity  and 
justice,  knowiiw  the  dan^r 
such  private  bills  woald  in- 
troduce, tilthonj^h  it  concerned 
the  King's  eldest  son  (an  ex- 
cellent precedent  to  give  a 
caveat  to  puss  few  or  no  pri* 
^te  bilk  between  tubjecl  and 
iobieetybiitto  refer  themeither 
to  tlie  courts  of  equity,  or  of 
law,  where  tho  came  rnny  be 
duly  examined,  and  upon  de- 
liberation discerned  and  ad- 
judged) grave  snch  answer,  if 
is  agreed  the  King  and  the 
Lords  in  Parliament,  that  the 
said  lord  the  Prince,  by  nd- 
vice  of  his  counsel,  may  tuive 
writs  of  Scire  facias,  or  other 
recovery,  the  beat  he  may  have 
by  the  statutes  and  laws  of  the 
kingdom,  according  as  the  case 
requires :  and  therenpon  a  (a) 
Scire  fncins  was  brought  in  the 


private  billv 
bfiurcrn  sab' 
jvrl  ud 
jcct. 

Note. 


(«)  311011. 192. 


name  of  the   King,  at  the 


SetitioB  of  the  Prince,  Trin. 
H.  4.  in  the  Chancers  to  re- 
peal a  grant  which  Rich.  S. 

made  (and  ^^lli^fl  Hn«  coti- 
firmed  by  Kini;  H.  4.)  ot  tlic 
manor  of  Kiblx^rghe  in  the 
county  of  Oxford  parcel  of  the 
said  duchy  to  Sir  Lewis  Clif- 
[  *2dB*  ]  ibrd,  and  *hi8  heits,  who  was 
returned,  «^imiTnoned,  and 
mnde  default ;  per  quod  dc  ad- 
vi^am^t'  Justiciariorum,  &cc, 
consideratuu  fuii  tunc  et  ibi- 
dem, quod  literc  prndicl* 


Canc^llarra  do  pospessionibus, 
Principt,  suo  niurito,  per  dic- 
tani  chart*  concessis :  ergo  iW 
chart*  dat  Prineipi  stat'  bm- 
reditariom.  Anno  5  H.  4.  e» 

rot*  Pnrlintn.  rodriTT  nn'  peti- 
tio iA  FarliumcnMiMi  exhibitu 
fuit  per  communitutem,  ad 
resumendas  omnes  concessio- 
nes  et  litems  patentee  ante 
tone  factns  de  terris  dksti 
Ducatus  ('ornt!l)5rr  :  ad  quant 
I?px,  et  doniini,  snmma  cum 
gra\ilat'  et  justitia  (scicnte» 
periculum  quod  bill'  hujusm^ 
privet*  istrodocerent)  ^uani- 
^nam  apectabat  ad  fil*  Reg*' 
natu  maxim*  (singulare  ex- 
empl*  admonition*  dende, 
quod  perpnuceaiitnollaiedan- 
tur  billae  privat',  int'  subdit' 
et  snbditnm,  sed  potins  quod 
referantur  ad  cur*  vel  mqai* 
tat',  vel  legis,  ubi  causa  et 
recte  exequi,  et  deliberatione 
discerni  et  iK^judicari  potest> 
respouderunt,  accordatum  est 
per  regem  et  dominea  in  Furl*! 

3 nod  diet*  dominus  PriBce|ie 
e  advisamento  concilii  siii 
ha  heat  brevia  de  Scire  fncias 
vel  uliam  recuperation',  opti- 
ma m  quam  habere  potest  per 
Stat*  et  leges  reg',  second*  noe 
quod  casus  requir*.  Et  sap' 
hoc  brev'  de  Scire  facias  latum 
fuit  Rcif*  nomine  ad  petitio* 
Principis.  Trin.  6  11.  4.  iit 
Canccllaria  ad  repelicndam 
eoncessionem  factam  per  Rich. 
%  (et  confirmatam  per  Re- 
gem  H.  4.)  de  manerio  de 
Uisberjrlie  in  mm*  Oxon*, 
parcel!'  dicli  diiciidi^,  l>udo- 
vico  Cliflford  Mint'  et  hjcred* 
suiH,  qui  returnat*  fuit  sum- 
monit*,et  l^it  delhltam,  pev 
qnod  ae  advisament*  Justicia- 

riorum,  <Js:c.  cniiKjderatuni  fuit 
tunc  et  ibidem,  quod  iiteras 
prfipd*  pr*fato  Ludovico  ut 
pi'ttifertur  iact'  rcivocontur  et 

adnnUeatiMri  &c.  Aiiud  breve 
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de  Scire  facias  latum  fuit  anno 
6  Hen.  4«    Re^is  nomine,  ad 
petitionem  Pnncipie,  in  Can* 
cell*  ad  repelleDdam  cooces* 
sionem  factam   per  Begem 
Rich-  2.  (et  connrmatam  per 
Ilegem  lien.  4.)  de  maherio 
de  Helestoii  in  Kerier  in  corai- 
tatu     Cornubiee,  Nicholao 
Saniileld  Militi,  et  Margarets 
lixori  ejas,  pro  vita  eorum; 
et  ad  return  brevis  do  Scire 
facias,  scilicet,   Octab'  IIW, 
Princeps   per   Tho.  Beston 
attor*  tiuuiu  upparet,  et  dicla 
etiam  Margarela,  marito  sao 
defoncto,  etpnedict'  Princeps 
petit  quod  literee  prsedictce  in 
lorma  prredicta  factse  revoccn- 
tur  et  adnihilentur,  et  quod 
pra&dict*   manerium,  &c.  in 


prjpfal'  liudovico  ut  pra;fcr- 
tur  factae  revocentur  et  ad- 
nullentur,  &c.   Another  (a)  («>2Satm(i.2a. 
Scire  facias  was  brought  anno  Hn.  (^  h.  4.  in 
6  H.  4.  in  the  name  of  the  ^J""^*^ 
Kinp:,  nt  tlie  petition  of  the 
Prince,  in  the  Chaiicci  v,  to 
repeal  a  grant  made  by  King 
Richard  the  second^  and  con- 
firmed br  King  Henry  ther 
fourth,  of  the  manor  of  Helesw 
ton,  in  Kerrer  in  the  county 
of  Cornwall,  to  Nicholas  (6)  (i):iSiMiiid.a5. 
Sarnfield,  Knight,  and  Mr.rs^a- 
ret  his  wife,  for  their  lives, 
and  at  the  return  of  the  Sate 
facias,  sc.  Octa.  Hil.  the  Prince 
by  Thomas  Beston  his  attor- 
ney, appeared,  and  the  said 
Mari^nrct  also,  her  husband 


being  dead,  et  praediclus  Pi  in- 
inanus  domini  Rents' seifliatur}  caps  petit  quod  liters  pre- 
et  eidcm  Principi  tanqoam  dicle  in  forma  prsdictafactcr 
membrum  et  parcell'  ducatus  rerocentur  el  annihilentur^  et 
prrrdicti  juxta  formam  et  ef-  quod   pra^dictum  manerium^ 
iectuui  dictorum  doni,  conces-  &;c.  in  man;is  doniini  Regis 
sioutSy  et  unionis  prseEiti  avi  seisiatur,  et  eidem  Principi 
4ominl  Befis,  habendum  et  tanquam  membrom  et  parcelP 
tenendum,  iil>eretur :  et  hoc  ducatus  prsedicti  juxta  for* 
recordum  liberat'  fuit  per  mam  et  eflfoctum  dictorum 
Cancellarium  in  Rnncnm  lie-  doni,  concessionis,  ct  unionis 
gis  (Gascoigne  tunc  teinpori^  praefati  avi    domini  Heii^is, 
existen*  Capitali  Justiciario)  habendum  et  tenendum,  libe- 
et  super  hoe  Margareta  pla*  retur*  And  that  record  waa 
citanao,  producitconcessionem  delivered  by  the  Chancellor 
Reg*  Rieb«S*  sibi  pro  vita  fae- '  Into  the  King*B  Bench  (Gas- 
tani,  et  precnhir  in  auxilium,  coign e  being  then  Chief  Jus- 
de  R(  );e,  c  t  liabuit,  Szc.    Et  tice)  and  thereupon  Margaret 
curia    dat    diem.    &c.    Et  pleaded  the  grunt  of  King 
Princeps  ad   diem   protulit  Richard  the  Second,  to  her  for 
breve  de  Procedendo  in  \o*  life,  and  prayed  In  aid  of  the 
quela,  dum  tamen  ad  judicium  King;  and  had  it,  &c.  and 
reddend*  domino  Ro^^e  incon-  tfie  Conrt  ^;!ve  dny,  Sec.  And 
BuUo  nuUatenusj)iocedcretur  ;  tlie  Princeat*  the  day  brought  r  • 
ct  super  hoc  Margaret*  fecit  a  Procedendo  in  loquela,  dum 
defaU%et  indcdies  dat*  est  per  (amen  adjudicium  reddendum 
cor*  Principi,  etc.   Ad  quern  domino  Rege  inconsulto  nul- 
diem  princeps  protulit  breve*  latettus    procederetnr :  and 
de  Procedendo  ad  Judicium  thereupon  Margaret  made  de- 
super  quo  cur'  Judicium  red-  fault,  and  thereupon  day  is 
didit,  ut  aequitur :  considera-  given  by  the  Court   to  the 
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tuui  est,  quod  literal  prtsd'  in    Prince^  &c.    At  which  day 
Ibrma  prssd*  fact*  ravocentor   the  Prince  brought  a  (c)  Pro-  CO 
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G^cndo  nd  judicium,  upon 
which  the  Court  ^ve  judg- 
ment as  fellows  :  considcra- 

tum  eft,  quod  liters  pr.edict* 
in  forma  praed*  facts  revocen- 
lur  et  adnullentur,  et  qucid 
dictum  manerium,  Sec.  in  ma- 
nus  domini  RegiR  aeiniatur,  et 
eidem  Principi  tanquam  roem- 
brutn  rt  pnrrpll'  diicatiis 
pried'  juxta  foraiam  et  ef- 
fi  ctum  diet'  doni,  coocessiouis 
et  unionis  prffifiiti  avi  dicH 
Regis,  habendum  et  tenendum 
liberetur.  And  in  Mich  30 
Hen.  8.  in  niemorandis  8cac- 
carii.  Rot.  16.  the  record 
saith,  ad  Parliament'  11  K.  3, 
tent'  inter  alia  ordinatum  et  in- 

^  actitatnm  futt,  quod  comit* 

Cornubis  imperpetuum  inora- 
retur  utducatiis  ill'  senior*  Re 
cum  Anirli^o  qui  essent  bsred' 
propmrj  u  lores  res^ni  absque 
UI14UU  muiio  donari,e!c.  And 
there  is  no  opinion  in  law 
acainst  it;  for  the  ca^e  in  1 
Mar.  94-.  a  b.  Dyer,  is  such 
(the  record  of  which  1  have 
seen,  which  (  ntercd  Trin.  7 
E.  6.  RoL.  ijOJ.)  ill  replevin 
by  Thomas  Chafine,  Esq. 
against  the  Lord  Stourton,  for 
tailings  &c.  at  Mere  in  the 
county  of  Wilts  :  the  defend- 
ant did  avow  for  daina«;e-fea- 
sant ;  and  because  the  place 
where  doth  contain  200  acres 

[*  24  8«  ]  of  land,  whereof  Kin-;*^  11.  8. 

was  seised  in  fee  and  35  H.  8. 
demised  to  one  Py>*ter  for 
vrars,  who  granted  it  to  the 
JLord  Stuurton ;  in  bar  of 
which  avowry,  the  said  plain- 
tiff  Chafine  pleaded,  Quod  do- 
minus  Edward*  quondam  Rex 
Ani^li^p  tprtiii?,  projjenitor  do- 
mini Regis  nunc,  tuit  seisitus 
de  manerio  de  Mere  in  couii- 
tatu  praedicto  undo  et  cetera, 
in  dominico  suo  ut  de  feoido  in 
jure  Corona!  suK  Anglias,  et 
sic  inde  seisitus  existens,  ad 


ct  adnullentur,  et  quod  diet' 
nianerium,  etc.  in  manns  dora* 
Rej^*  sei.«iatur,  et  eid*  Principi 
tanquam  meinbrimi  et  parcel' 
dncatti«)  pra^r  juxta  fbrn)'  et 
efiV'ctuni  ilicluruni  doni,  con- 
cessioiiis,  et  unionis  prefat* 
avi  diet'  Reg*  bahend'  et  te- 
nend',  liberetur.  £t  in  Mich. 
30  H.  8.  in  niemorand'  Smc- 
car'  rot'  ]6.     Record'  dicit 
ad  Parr  11  Ed.  3-  tent',  inter 
alia,  ordinat*  et  inactitat'  fuit, 
quod  com'  Cornub'  imperpet*^ 
nioraretur   et    Ducatus  fil* 
senior'  Reg'  An^lia;  qui  es- 
sent hiereflr*5  propinqnior'  reg' 
absque  aliquo  uiodu  donari, 
etc.   Et  in  lege  nulla  est 
opinio  contra  hoc:  casus entn» 
an.  prime  Mar'  fol.  94.  Dyer, 
est  (cujus    rccortl'  egn  viiii, 
quod  intratur  Trinitat'  7  Edw, 
6.  rot'  SOS.)    In  replegiar* 
per  Thorn'  Chafine  Armige- 
rum,  versus  0omin'  Stourtoo 
pro  captione,  etc.  apud  Mere 
in  comitatu  Wilts,  defendens 
facit  advocationera  pro  damno 
facto,  et  pro  eo  quod  locus 
ubi,  etc.  conlitieiit  200  acras 
teme,  de  quibus  Rex  Henrie' 
8.  fttit  seisitus  in  feodo,  et 
anno  35  ejusdem  H.  8.  dimisit 
cuidam  Pyster  pro  nnni'^,  f]ui 
eos  concessit  Dom'  Stoui  ion  : 
in  barram  cujus  advocationis 
diet'  ChaBne  quer'  pfadtBt, 
Quod  dominus  Ldwaro'  quon- 
dam Rex  An^lie  tertius,  pro- 
genitor domini  Reg'  nunc, 
fait  peisitus   de    manerio  de 
Mere  in  comitatu  pried'  unde, 
&c.  in  domin'  suo  ut  de  feodo 
in  jure  Corone  suss  Ang'  et 
sic  iade  leisitua  existens,  ad 
Parliament*     sntim  tentura 
apud  Westm',  in  cofn*  Mid- 
dlei»ex,  dieLiUiiu'  proxim'  post 
fesi'    S.   Malthia;  Apostoli, 
aniio  regni  sui  11.  inter  csetera, 
per  assensum   omnium  tam 
Praelatorum^  Comituniy  Ba- 
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ronmn,et  altor',  quani  genii  um 

de  comnmnitat',  accoFdatum 
fuit,  quod  pro    honore  did* 
niipt'r  Rc^^is  et  tcrr'  siibb,  ct 
ad  fortificationem  fjii=;deni,  et 
pro  eo  quod  ex  untiquo  essct 
unna   Dux  Cornubtis  quod 
dictus quondam  Rpx  praeficeret 
dominum  Edward*  (ilium  siiiim 
adttinc  Comitem  Ccstriae,  Du- 
ccni  Cornul)i;i\  et  quod  filiu-* 
Kenior  regem   AngVix,  vide- 
licet, illi  qui  essent  proximi 
bcredaa  da  rogn'  Aiiglie^es- 
tent  Ducei*  Coriiuhite,  quod 
dictus   foMiitalus    dafti'?  esset 
dicto  (loin mo  Kdwardo  in  no- 
miue  ducalUK,  et  quod  dtctus 
conitatna  Coniub  imperpe- 
toum  moraretor  nt  .  dueatoa 
filtoritm aaRioruRi  R^um  An- 
glic qui  e<5senl  proximi  hsere- 
i^B  re«jni  uhiique  a  I  iter  donat  ' 
existen',  prout  in  eodem  uctu', 
inter  alia,  plenius  eontinetur: 
poateaque  predictusnaperRez 
Edwardna  terHoB  8ei»itus  exi8> 
tcu^  f}f  prH^'  maner*  de  Mere 
cum  pcrtinentiiR  unde,  &c.  in 
dominico  suo  ut  de  feodo  et 
jure,  at  in  jure  corone  aoee 
Anglis,  per  literasBuas  paten- 
tesy  qiiarum   dat'  est  apud 
Westraonastcr'  xvii.  flic  INljir- 
tii  anno  rPijni  sui  undciiiiu), 
et  in  cuna  hie  proiat',  reci- 
tans  per  easdem,  quod  cum 
nnper  peraonam  dilecti  et  fide- 
liaii^ius  nuperRea^is  Ed*  tunc 
Comitis  Cestrinp  filii  sui  pri- 
mo^^eniti  honorare  volens  :  ei- 
deni  filio  auo  nomen  et  bono- 
rem  Ducis  Cornubiae  dederit, 
ipaviiqae  in  Ducem  Cornobie 
prcfaeeriti  ef  gladio  einxerity 
at  d?eeret,  dederit  et  concesse- 
rit,  Pt  per  easdem  literas  Ruas 
patentes  pro  se  et  hsredibus 
auis  confirniaverit,  eidem  filio 
•00  Mib  nomine  et  honore  Du- 
cii  dicti  loci,  inter  alia^  pne* 
dictum  manerium  de  mere  cum 
peitioentiis :  habendum  et  te- 
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Parliamontnm  suum  tenlom 

njiiid  Westmonast'  in  coniit* 

^ii(kllt'<^e\',  die  Lunie  prov- 

ira'  po^t  f(  stum  Suncti  Mathitr 

Apofitdii,  anno  rrijni  sui  ua- 

decimo,  inter  c£Btera,  per  as- 

sensum  omnium  tam  Pnela* 

torum,  Comitum,  Baronum,  ct 

aliorum,  qtianj    gentium  de 

coinnuiMitatf',  accotdafum  fuit, 

quod  pro  honore  duti  nnjier 

llegib  et  ter*  suae,  et  ad  turtift- 

eationem  ejusdero,  et  pro  eo 

quod  ex  aniiquo  esset  onus 

Dux    Cornubie,   quod  diet' 

qtiondam  Rex  pnEficoret  do- 

uilfiiim  Kdward'  filiuiii  suuin 

udtuuc  Coinit'  Cesirise,  ducem 

Cornob%  ct  quod  fitiua  senior 

Regum  Angl%  videh'cet,  illi  qui 

essent  proxim'  hfered'  de  regno 
Arifrlias,  e8«>en(  Duces  Cornu!)*, 

et  quod  dictus  comit*  dat'  esset 
dicto  domino  Eduardo  in  no- 
mine ducat*,  et  quod  dicr  com' 

Gorniibis  imperpetuum  mora- 

returut  Ducatus  filiorum  seni- 

orum  PofTiim  An^flla?  qui  os- 

sent   pro\imi    liairedea  regni 

absque  aliter  donat*  existen*, 

prout  in  eodem  actn  inter  alia 
plenius  eontinetur:  poBteaque 
praediclus    nuper    Rex  £!d- 
wardus  3.  srisittis  existens  de 
pra?d'  m  iner'  de  Mere*  cum  f  •  £4  b*  1 
pertineutiis  unde,  Sec.  in  do- 
minico suo  ut  de  feodo  et  jure, 
nt  injure  eoroneaos  Anglis, 
per  literaa  sues  patentee,  qua- 
rum  dat' est  apnd  Westmonaa- 
terium  xvii.  die  Martii  atmo 
regni  sui  im  dec  into  et  in  curia 
hie  prolat*,  recilan»  per  easdem, 
quod  cum  nuper  personam  di- 
lecti et  fidelis  ipsiua  noper  Re- 
Edward*  ttinc  Comitis  Ce«- 
tria?  filii  sui  primoj^eniti  hono- 
rare volens,  eidem  filio  suo 
nomen  et  honorcni  Ducis  Cor- 
nubiae dederit,  ipsumque  in 
Ducem  Cornubiae  prsefeoerity 
et  gladio  cinxerit,  ut  deceret, 
dederit  et  coneesseriti  et  per 
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litems  suas  pntentet 
pro  se  ct  hffiredibus  suis  con- 
firmaverit,  eidem  filio  suo  sub 
nomine  et  honore  Duels  dicti 
loci,  inter  aliapra^dictum  ma- 
narium  de  Mere  earn  perti* 
.  nentiia:  liabendmn  et  tenen- 
dun  eidem  nuper  Duci,  et 
ipsius  et  hfpred  suorum  Rc- 
gum  An^liiC  filiis  primogeui- 
tis,  dicti  loci  ducibus,  in  regno 
Anglic  hsreditarw8iMoe86ttr'$ 
qnod  quidem  maoerium  com 
pertinentiis  idem  nuper  Rex 
Edward'  3.  prrrdicto  diicatui 
pro  se  et  hfiQredibus  Euis  per 
prsdictas  literas  patented,  inter 
alia,  annexit  et  univit  eidem 
imperpetoum  remansnr*.  ita 
quod.  Sec*  Aod  fhrther  plead- 
ed the  cnuse  of  revivification, 
as  in  the  charter  :  by  force  of 
which  act,  and  of  the  said  let- 
ters patent,  the  said  Edward 
the  Priooe  ftiit  aeieitua  de 
manerio  praedicto,  inter  alia 
cidcm  ducatui  unit*  et  nnnex' 
et  ejusdem  ducatus  parcel  T 
I,  *  25  a.  J  dominico  suo  ♦ut  de  feodo 
ut  feodo  et  jure :  and  after- 
wards the  said  Prince  Edward 
diedyby  which  King  Edward 
3.  was  seised  of  the  said  manor 
in  fee,  and  that  he  died,  and 
the  same  descended  to  Kin^ 
Henry  the  Eighth^  ut  consau- 
goioeo  et  hmdi  ipiiua  Ed.  S. 
and  afterwards  King  Henn*  8. 
"  bad  issue  Edward  6.  bis  first 
begotten  son,  by  which  he  was 
Duke  of  Cornwall,  &c.  And 
afterwards  King  Henry  8. 
made  the  lease  to  Poster, 

S'ooty  &c.  and  afterwards 
jog  Edward  6.  anno  4.  de- 
mised the  said  two  hundred 
acres  to  Cbafine  for  one  and 
twenty  years,  upon  which  it 
was  demurred  m  law.  Aod 
'  because  the  said  charter  of 
Kinff  Edward  3.  was  pleaded 
(without  authority  or  force  of 
ParUament)  there  it  seemed 


nendum  eidem  nuper  Doei,  et 

ipsius  et  haeredum  suornm  Re- 
gum  Anglite  filiis  priinoiieni- 
tis,  dicti  loci  ducibus,  in  Keg- 
no  Angliae  bisreditarie  succes- 
sor*; quod  quidem  aMOeriooi 
cum  pertinentiis  idem  nuper 
Rex  Edward*  Tertiu??  pre- 
dicto  ducatui  pro  sc  ct  liaire- 
dibus  FUlS  per  prapdicC  litems 
patentes,  inter  alia^  annexit  et 
univit  eidem  imperpetuam  re* 
mansur*,  ita  auod,  8sc  Et 
ulter'  placitat  clausulam  revi> 
vificat'  prout  in  charts  :  vir- 
tute  cujus  act*  et  diet*  literar* 

Kitent'  diet*  Princejis  Edw* 
itseisitus  de  raaoerio  pnsd* 
ioter  alia,  eidem  Ducatui 
UDit'  et  an*  et  ejusdem  Ducat* 
parcel!'  in  dom*  suo  ut  de  feodo 
etjur'.  Et  post*  diet' Prin' Ed* 
obiit  per  quod  Rex  Ed.  3.  fuit 
seisiC  de  dicto  manerio  in  feo* 
do :  et  quod  ille  obiit,  et  idem 
manerium  desoeodebat  Regi 
H.  8.  conPanG:umeo  et  hpcrcdi 
ipsius  E.  3.  Kt  postca  Rex  H. 
8.  ut  exitum  habuit  E.  6.  fili- 
um  suum  ]>rim€^nitum,  |per 
quod  ille  rait  Dux  CoroubMS, 
Sec,  Et  postea  Rex  H.8.  fecit 
dimissioneni dicto  Pysterpront 
&c.  Et  postea  Rex  Ed.  6.  an* 
i.dimisitdictns  200  acras  diet* 
Chahne  pro  21  annis.  Super 
quo  iMTtes  morabaat  in  lece  ; 
et  quia  diet*  charta  Reg.  Ei.  3* 
placitabat*  sineauthoritateseu 
V  i  Pa  rl  i  a  m ' ,  ib  i  d '  videbat'priroo 
quod  PriricepB  iion  habuit  nisi 
^tutuui  ad  voluntatem : 
Quod  Rex  non  potoit  voire  •! 
aoneetere  diet*  manerium  die* 
to  ducatui  per  literas  pateoiea 
absque  authoritate  Parliamen- 
ti,  et  idem  facere  parcel iani 
ducat',  et  mutarc  formam  et 
cursum  ducat* :  S.Permertem 
Ducis  Corovbim  manerium  il* 
lud  ad  Regero  devenit  utes- 
chaeta  pro  defectu  Ducis  et 
primogeDiti  filii^  et  deinde  an-t 
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nexQin  ffiit  et  retmit*  eomnm  h  That  the  Prinoe  had  hot 
loco  dom*,  et  per  nativitatem  an  estate  at  will.  3.  That  the 
alicojus  alius  ftlii  non  potPRt    King  could  not  unite  and  an- 

separart,  &c.  Et  totum  hoc  ne)(  (he  (^nid  mnnor  to  the  said 
movebat' tnntum  per  jurittcon-  duchy  by  Ictlers  patent  with- 
fiultum ;  iibet  euiin  est,  Et  out  authority  of  rariiafneot, 
Jttstic'  notneront  arguere  ia*  and  B»fce  it  parcel  of  the 
taia  casum,  nt  cK.do,  propter  dacby,  and  to  alter  thetorm 
pregnantiam  Maria:  Uegins.  and  course  of  the  duchy.  3* 
Si  vero  diet'  opinio  adinittere*  Per  mortem  Ducis  Cornnhirp, 
tur,  nihil  tamen  probat*  cont'  the  manor  came  to  the  King 
banc  deterniiuationeiu' ;  did'  ag  an  escheat  for  want  of  a 
cnimaetaainplacitomeniorat*  dnke  and  first  begotten  son^ 
nihil  transfer^  aed  chartaro  o*  and  was  then  knit  and  rejoin* 
portet  dictum  manerium  trans-  ed  to  the  crown  in  lieu  of  the 
ferret  et  lali  modo  transrnon  seigniory,  and  by  the  birtli  of 
potuit  sine  auihontate  Pari'  any  other  son  it  could  not  be 
neqaechartantum  dictum  ma-  severed,  &c.  And  ali  that 
neriu*  ut  parcell'  ducatns  an-  was  moved  only  by  one  of  the 
nedere  potuit :  et  chart*  non   counsel ;  tmt  the  book  saith, 

?lacitata  fuit  fieri  authoritate  Et  justic*  nolu*  ai^^nere  istn* 
*nr\\  Ft  quo:i(f  npinionnm  casu'  ut  credo,  propt*  pre^* 
in  r;isu  de  Alton  Woods  in  M,  Rei:'.  liut  it'  the  said  o- 
prima  mearuui  Relationiun  piition  should  be  admitted,  yet 
parte,  ibidem etiamadmittitur,  it  proves  nothiug  against  this 
naod  dicta  concessio  fuit  per  reason,  for  by  the  said  *aot  [  *25  b.  1 
cnarlatu  taDtiua.  inentioiied  in  the  plea  nothing 

passes,  but  the  charter  ou<^ht 
to  pass  the  said  manor,  &;c. 
and  the  same  cannot  pass  in 
such  manner  without  autho- 
rity of  ParliaflMnt,norcan  the 
charter  alone  annex  the  said 
manor  to  be  parcel  of  the 
dachy,  and  the  charter  was 
not  pleaded  to  bo  made  by  au- 
thority of  Parliament.  And 
as  to  the  opinioii  in  the  case  of 
Alton  WoodSy  in  the  First 
Part  of     Reports,  it  is  there 
also  admitted  that  the  said 
grant  was  only  by  charter. 
4.  Probatur  judiciis  et  de-       4.  It  is  proved  by  judgments  Th«»t*e  trf* 
termioation^  in  Parliam*  quod   and  resolotions  in  parUanent  ^^l^^ 
diet'  charta  crealionis  babet   that  the  said  charter  of  area-  aathority  of 
anthoritatem  et  vim  Parliam':    tion  hath  the  authority  and  Mhim^yat 
cx  ToV  Prirl'  nn'  5  H.  i.  ju-    force  of  Parliament;   J.  Ex  f„^;;;;;^t« knd 
dicio  in  Pail'  reddito  versus    Rot'  Parliam*  anno  5  Hen.  4.  rcsolatiou ia 
Joban'  Cornwall  oiil'  et  ux-    a  judgment  given  in  Pariia-  Pariiwneo*. 
orepi  ejus  Comitissamde  Hun-    meat  affainst  Sir  John  Com* 
tingdon*,  dequihosdammaner^   wall  and  his  wife  Connteas  of 
C^ttB  il'  habait)ducatiHCorn»«    Huntingdon,  for  certain  n)a> 
bijs  |Mrtia%6teide»aBiiaxis<   nora  whidi  she  had.  of  Hkp 
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duchy  of  Cornwoll,  iind  which 
were  annoxfd  to  it:  also  by 

the  act  of  33  il.  G.  which  see 
inter  originalia  de  35  II.  G. 
rot*  29.  ex  remeni*  Thesaurar' 
in  Scaccario  :  et  ex  rot'  Par- 
liam*  de  9  H.  5.  where  it  is 
molved  and  affirmed  by  both 
acts  of  Parliament,  that  the 
said  Kin^  Fduard  3.  by  his 
charter  17  INlar.  an'  11  E.  3. 
of  the  coiDinoD  assent  and 
cOMOiel  of  the  prelates,  fiarls» 
baronSf  and  othera  of  hia 
cotincil  in  his  Parliament  gave, 
&c.  as  in  the  charter.  And  it 
it  is  provided  by  the  ^amc  net 
of  Parliament  of  9  II.  i>.  litat 
the^  HMiBor  of  laleworth, 
which  was  annexed  by  tlie 
said  charter,  &c.  should  be 
£•  S6a,J  'severed  and  disonnexed  ;  in 
which  two  thinn->  uere  observ- 
ed :     i.  Tiiut  liiu  said  cliarler 

of  Rinir  £dward  3.  hath  the 
eothority  and  force  of  Parlla- 
inent.  2.  That  the  said  manor 
of  Isleworth  was  <?o  nnnexod, 
&c.that  it  could  not  lu>  su tier- 
ed or  disannexed  but  by  act 
of  ParliADieDt :  and  all  this  is 
likewise  affirmed  by  another 
act  of  Parliament,  anno  30 
Hen.  6.  ex  rot'  Parliament}. 
Vide  the  act  of  3  Ed.  4.  (  x 
rot'  Parlianieuli,  and  the  act 
of  S2  Ed.  4.  ex  eodem  roV 
ofaverylon^  exchange  be- 
tween the  King  and  the  Earl 
of  Huntingdon,  which  act  is 
revoked  by  an  act  made  1 1  H. 
7.   And  see  the  act  of  1  U. 
7.  ex  rot*  Parllamentl  of  the 
same  year,  (part  of  which  is 
pleaded  by  llelc  Serjeant,  and 
Warwick  Heir)  by  wbicli  it  is 
enacted,  tluit  I](  fn  y  7.  should 
have  and  liuid  liie  dukeduiu  of 
Coniwall)  &c.  to  him  and  his 
heiiBi  in  au  large  and  ample 
manner  and  form,  &c.  as  the 
Kings  Henry  6.  or  Edward 
4.  or  any  of  Ihem  enjoyed 


actu  ettam  de  an*  33  H.  6. 

quein  \ific  int'  originalia  de 
S5  11.  G.  rot'  29.  ex  remem' 
Thefjaur*  in  scaccario;  et  ex 
rot'  Parlinin'  de  anno  9  H.  5. 
ubi  determiiiatuni  et  afiirma- 
turn  fuic  |ier  utro8f|ue  actus 
P:t  rl  iamenti,  q  nod  dictus  Rex 
Ed.  3.  per  cbartam  siiam  17 
die  Martii  anno  11  Ed.  3.  de 
coinniiiui  assensu  et  concilio 
Praelatorum,  Comitum,  Baro- 
noro,  etalioreroy  desuocon* 
cilio  in  Parliamentosiio,  dcdit, 
8ic.  prout  in  cliarla.   Et  pro- 
visum  est  per  eundem  actum 
Parliamenfi  de  anno  9  H.  5, 
quod  nianerium  de  Islewortb, 
quod  per  diet'  chart'  annecte- 
oatur,       rursos  separaretur 
et  disjun^erettir,  &;c,  in  quo 
res  thiac  observatai  fuerunt :  1 
Quod  diet'  charta  Reikis  E.  3. 
habet    authoritatem  et  vim 
Pkrl't  quod  dictum  manerium 
de  Isleworth  sic  annectebatur, 
&c.  quod  separari  seu  disjungt 
non  potueratj  si  non  per  actum 
I'arliamenti.  Et  totam  hoc  af- 
iiruialur  etiam  per  alium  Par- 
liam'  actum  anno  38  H.  6.  ex 
rot'  Pari*.    Vide  actum  de  3 
E.  4.  ex  rot"  Parliam*,  et  ac- 
tum de  22  E,  1.  e\  eodera  rot' 
do  excambio  quodum  pra^lon- 
go  inter  Reeem  et  Cotniteiu 
de  Huntingdon*,  qui  act'  re* 
vacatur  per  quendam  actum 
anno  1 1  il.  7.  editum.  Et  vide 
actum  de  1  H.  7.  ex  rot*  Par- 
liament! (Iv  (  ndem  anno  (pars 
cujus  plucilatur  per  iiele  8er* 
▼ientem  ad  Legem  et  Warwic* 
Hele)  per  quem  inactitatum 
est,  quod  Rex  Hen.  7.  haberet 
ct  teneret  ducntnm  Corn*,&c. 
sibi  et  li:i'rtMlil)iih  suis  in  tam 
uniplo  et  largo  niodo  ct  forma^ 
&c.  prout  R^ges  H.  6.  wel  £. 
4.  aut  eorum  alter,  gavisi  fue- 
runt  diet*  maneria,  &e.  sed 
oniisenint    banc  subseqnen- 
tem  clausulam.  sciJ.   Aud  be 
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it  also  ordaltted  aad^nCabliah-  tlie  Mid  mtuiorit  Sec.  but  tkey 

cd  Uy  the  aane •ittfcority,  that  mnirted  thi88uhsor|iientclnuf?e, 

whensoever     our    soverei«*'n  scilicet, "And  be  ital^o  nrrlain- 

lord,  by  the  grace  of  (iod,  "  cd  and  establij^hed   by  the 

have  first  a  son  oi  hU  body       same  auiiioritj^  that  whenso* 

lawfiiUy  besotteo,  that  the      ever  ovr  sovereign  lord,  by 

nme  son  end  Prince  have  ead      the  greoe  of  God,  have  first 

enjoy  the  nid  duchy  of  Corn-       a  son  of  his  body  lawftdly 

waily  &c.    in    T\»  nmp!e  and  "  hp^^ottrn,  that  thesnmosoji 

lar^e  form  and  manner  as  any  "  and  Prince  have  and  enjoy 

Prince  first  begotten  son  of  "  the  said  duchy  of  (rt)  Corn-  (a)lBulst.i:JJ. 

any  Kin^  hath  had  or  enjoyed  "  wall,  &c.  in  as  ample  and 

before  this  act   fit  tolw  hoe      lai^ge  form  aiid  manner  as 

<|ii«d  dictum  fuerit,  determi*  **  any  Prince  first  begotten 

naftrrn  est  rt  nRirniafani  per  "  son  of  nny  Kins;-  bath  had 
aulhoritat'  l*ari'anno  32  Uen.        or  *en  jovetl  Ix  fore  ehisact."  £  ♦  2G  b.  J 

8.  memorati  in  breve  de  Scire  And  all  that  which  hath  been 

facias.    Unde  dctcrminat'  fuit  said  is  resolved  and  afiirmod 

Iper  dosMiHim  Canceliar*  et  by  aathority  of  Parlinment, 

dictoa  Justiciarios,  quod  dicta  anno  32  H.  S.  mentioned  in 

charta  in  se  habct  authorital*  the  Scire  facias:  whrrcforo  it 

et  vim  a«:tU8  Parlianieatarii.  was  resolved  by  the  Lnrd 

CbanceHor,  and  the  said  Jus- 
tices, that  the  said  charter  hath 
the  authority  and  force  of  an 
act  of  Parliament. 
Quoad  secundum  arficulum       As  to  the  second  point  it  was  2.T!i<^  charter 

determinal'  fuit,   quod  diet*  resolved,    that    the    charter  |s  sufficient  la 

charta,  in  «?e  habf-DBauthoritat'  havins!'  the  authority  and  force  K^''5!f,**  „ 

ei  vim  Pari'  hu&icieas  est  ex  of  Parliament  is  su^cient  in  ciaj  haUl  sulii- 

eeipaa  sine  aliqao  alio  actu ;  itself,  without  any  other  act ;  c\ent  m«t(er» 

etbfwe  hoc  deSci'fac\  quod  and  if  the  Kind's  Scire  fc-  iUJ^forsu'r' 

Rex  protulit,  si  materiam  in  cias  hath  sufficient  matter,  it  piusirrr  n  t 

ha  beat  suflTicient*,  non  ca-  shall  never  abate  for  snrplu-  material, 

dct  ol)  redundantia' nulli  nio-  sa^e  not  material.  Vide4Fl. 

meiili.    Vide  4  H.  C.  f.  16  b.  C.  16  b.    45  E.  3.  6  a.  40 

45  E.  3. 6  a.  et  40  Ass.  pi.  86.  AsB.pl.S6.  Vide  the  act  of  9 

Vide  actum  ante  dictum  dc  Hen.  5.  for  there  it  is  affirmed 

WMO  9  H.  5.  ibidem  enim  af-  by  the  whole  Parliament,  that  . 

firmatnr  per  totum  Parliamen«  nt  the  Parliament  held  at 

turn,  cjiiod    nd    Parliament*  Westminster,    the'  Monday 

tcpt*  apud  VV  cMlm'  die  Lune  next  after  the  feast  of  Saint 

KNiira*  post  fiNlum  Sancti  Matthias  the  Aposttc^  in  the 

atthia'  Apostoli,  an*  regni  1  Uh  year  of  tin  rci^n  of  King; 

TlBgia  £d.  3.  U.  inter  alia,  Edward  the  Third  amongst 

accordatum  fuit,  quod  filii  se-  other  thinfrR,  it  was  agreed, 

niores  Ilegum  Ans^l'  scilicet,  that  the  Eldest  sons  of  the 

•Hi  ciui  essent  proxiiu'  heere-  Kings  of  England,  scilicet, 

des  llegni  Anglise,  esitt  Dtt*  these  who  should  be  next 

€:es  Comub' :  et  quod  com'  heirs  to  the  realm  of  Ens* 

CkMUubte  iaiperpetanan  mon^  land,  should  be  Dukes  of  (6)  {»}iBiilst.l33. 

retur  ut  ducatus  filiorum  seni-  Cornwall,  and  that  the  conn- 
orom  Reguni  AngUae  qui  es*    ty  of  Cornwall  should  always 

TOL.  IV. 
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[♦27  8.} 


The  Prince 
hath  M  estate 

in  fee-simple 
in  Ibe  duke* 


Go.Ut.37«.b. 

He  who  ought 
to  inherit 
ou^ht  to 
be  tliL-  first 
be)." It u  II  son 
of  t!if  licirs  of 
the  Black 
Prince,  m 
note  (m)  pott 
p.  IM. 


remain  ai  a  dtichy  to  tbe  eld- 
est sons  of  the  Kinfl;8  of  Eng- 
land who  shall  be  next  heirs 
to  the  Bald  realm,  without 
being  given  elsewhere.  And 
thereupon  King  Edward  by 
hill  cliarter  17  Marlii  then 
next  following,  of  common 
*nf^^onl  and  counsel  of  the 
Prelates,  Earls,  Barons,  and 
others  being  of  his  council  in 
the  mtd  Parliament,  gave,  &c. 
but  Ihe  court  relied  on  the 
King's  charter,  wit  h  the  autho- 
rity and  assent  of  Parliament ; 
for  that  of  itself  h  sufficient. 

As  to  third  point  it  was  re- 
solved, that  the  Prince  hath 
an  estate  in  fee-simpie  in  the 
said  dukedom  :  for  every  es- 
tate of  inheritance  is  either 
fee-simple  or  fee-tail  •  and  this 
is  not  aa  estate-taiJ,  for  it  is 
not  limited  or  restrained 
either  by  express  words,  or 
by  any  that  are  tantamount,  to 
the  heirs  of  the  hody  of  the 
Prince  ;  for  the  gilt  is  to  the 
said  Prince,  et  ipsius  et  hse- 
red*  suorum  Re^dm  Angliie 
filiis  primogenitis.  So  that 
he  who  ought  to  inheritouglit 
to  be  the  first  hefrotten  son  of 
the  lieirs  of  the  Black  Prince, 
be  he  heir  lineal  or  collate- 
ral ;  but  such  heir  ought  to  be 
Kiilg  of  England.  Which 
manoei:  of  limitation  of  the 
estate  was  short,  excellrnt, 
and  curious :  for  to  raise  the 
estate  of  inheritance  these  es- 
sential words  (his  heirs)  were 
not  omitted,  although  after- 
wards they  were  qualified,  as 
by  the  limitation .  apponr*!. 
And  that  this  was  an  estate 
oi  inheritance,  is  proved  by  the 
said  record  of  50  Edward  ^. 
by  which  it  appears,  that  the 
wife  of  the  Black  Prince  was 
endowed  (K).  And  it  appears 


sent  proxim'  httredes  dieti 
Regni,  absque  aliter  donat*^ 

existen' :  et  super  hoc  Rex 
idem  Ed  ward  us  per  chartam 
suam  17  die  Martii  tunc 
proxim'  sequent*  de  com' 
aasenau  et  consilio  Pr»la- 
torum,  Comitum,  Baronum, 
et  aliorum,  de  consilio  suo  in 
dicto  Par!iam'  existentium, 
dedit,  ^c.  curia  vero  judicium 
suuin  fundarunt  super  chartam 
Regis  cum  authoritat'  et  as- 
sensu  Parliament' :  qum  de  se 
ipsa  sufiicit. 

Quoad  tertium  artlculum, 
determinatum,fuil4uod  Prin' 
ceps  habet  statom  de  feodo 
Btmplici  in  dicto  ducato  ;  om- 
nia enim  stat'  hsreditariu^,  est 
ant  feodu* simplex,  aut  feodum 
tall  latum,  et  status  hie  non  est 
taliiatus,  lion  eniin  liniitatur 
Tel  restringit'i  verb'  sive  ex- 
pressis  sive  sequipollentih* 
oaeredib*  de  corpore  Princi- 
pis,  donatio  enini  est,  Prin- 
cipi  et  ipisius  et  ha»redu'  suo- 
rum Reg'  Angl'  filiis  pri- 
niogenitis,  ita  quod  illnm,  qui 
bmredilabit,  oporlet  esse  fili- 
um  primogenitura  hflered* 
Principis  Nigri,  hieres  sit  ille 
linealis  sive  collateralis  talem 
vero  h.'t-redem  uportet  esse 
Re^'  Angl':  qui  modus limi- 
tationii  status  fuit  brevis,  ex- 
cellens,  et  accuratus :  ad  ere- 
anduni  enira  statu m  ha^redita- 
rium,  haec  wvh'  essentialia 
(scilicet,  ha^redib'  suis)  non 
omissa  fuerunt,  quamquam 
sobinde  tempersta  fuerunt 
et  modificata,  ut  per  ipsam 
liniitationem  apparet  :  et 
quod  hie  status  fuit  bairedi- 
tarius,  per  dictum  recor- 
dum  anno  50  E.  S.  proba- 
tur,  ex  quo  liquet  uxorera 
Principis  JNigri  fuiase  deta- 
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'  tan.    Et  constat  ex  libfo  de 

anno  21  Edir.  3.  41.  quod 
Princeps  in  dicto  manerio  de 
Rerkhamstead  (parcolT  diet' 
ducatus  Cornub')  habuit  feo- 
ituiD.  Et  diet'  ill*  judicia  in 
'  annis  5  et  6  H.  4.  hoc  pro* 
bant ;  ib'  enim  i^neraliter  ja- 
die*  redd  it  nr  quo  r|  !itpr?e  pa- 
ientes  revocentur  ct  adimllen- 
tor,  &c.  quod  judic'  reddi  non 
potuerat,  si  allquia  status,  vel 
revere  io,  vel  posHibilitas,  ma- 
ne t  ill!  cui  facte faerunt  litersB 
patentes;  tunc  enim  Uterip.  il- 
lappatpntes  non  admillarentur, 
sed  Judicium  asset,  quod  lite- 
rs patentes  vacuce  snit  et  ad- 
'  DullatA  qooad  statum  Prtnci- 
pis.  Liic|ttet  etiam  p«r  libera- 
fioripm  jn  anno  33  II.  6.  c\ 
rot.  I'arlinmeut',  et  per  nc- 
tum  Parliamenti  anno  3S  H.  6. 
ex  eodeni  rot',  quod  Edwar- 
due  senior  filins  Re((i8  ll.6. 
bad  his  livery  as  inheritable 
hy  descent,  due  to  him  by 
birthright.  Et  sic  habuit 
Edw.  primoji^enitus  filiusEdw. 
4.  et  Arthur'  filiu-i  primo^e- 
nitus  H.  7.  i|uibu8  facta  fiilt 
lilieratio  dicti  ducatttD,  qui  ad 
illoB  spccta!)at  jure  lucrcdita- 
rio.  In  anno  ^^2  E.  4.  ex  Rot' 
Parliam'  in  dicto  excainbio 
priclongo  inter  Rei^;'  et  Coini- 
teoi  de  Hantingd',  Princeps 
adjudicatur  fore  seisitua  de 
docatu  Cornub'  in  feodo  sini- 
plici.  Et  «ic  fuit  unanimi  as- 
sensu  determinatum  per  Do- 
ininum  Cancellariuni  ct  dictos 
Jastleiarios,  quod  Princeps 
Imbet  feodum  simplex  per  de* 
seensu'  in  honore,  ct  posset* 
aionibos  dicti  ducatus. 


Quoad  artienV  4.  determi* 
natun  fiiit  quod  contra  gehe- 
raleiD  aKtuiDy  Parliam^  vel 


inissts|«scnlieiof 


by  the  book  of  21  Edw.  3.  41. 

that  the  *  Prince,  in  the  said   [^•27b.  J 

manor  of  Berkhnmstead  (par- 
cel of  tlin  said  duchy  of  Corn- 
wall) bad  fee.  And  the  said 
judgments  in  5  and  6  H.  4. 
prore  it;  for  there  judgment 
generally  is  given,  that  the 
letters  patent  should  be  re- 
voked and  made  void,  Scc^ 
which  judgment  could  not 
have  been  given,  if  any  estate 
or  rerersioo,  or  possibility, 
did  remain  in  the  patentee, 
for  then  the  Irttors  patent 
should  not  be  made  void,  but 
the  judgment  should  be.  that 
the  letters  patent  should  be 
made  void  and  annulled  as  to 
the  estate  of  the  Prince.  Als{» 
it  appears  by  the  livery  in  33 
Hon.  6.  ex  rot'  Pari',  and  by 
act  of  Parliament  38  H.  6.  ex 
eodem  rot',  that  Edward,  eld- 
est son  of  Hen.  6.  had  bis 
livery  as  inheritance  by  de- 
scent due  to  htm  hy  birth- 
right;  and  so  had  Kdwardjtho 
first  besrottesi  son  of  Edward 
4. ;  and  Arthur,  the  iirst  be- 
gotten son  of  Hen.  7.,  to 
whom  livery  was  made  of  the 
said  duchy,  which  hclon^ed 
to  them  jure  hipreditario. 
In  anno  22  1.  c\  rol  Tar- 
liament',  in  tlie  said  long  ex- 
ehaniO  between  the  King  and 
the  Earl  of  Huntingdon,  thero 
the  Prince  is  adjudged  to  bo 
seised  of  the  duchy  of  Corn- 
wall in  t'ee-3imple ;  and  bo  it 
was  unanimously  resolved 
by  the  Lord  Chaneellor  and 
the  said  Justices,  that  the 
Prince  hath  a  fee-simple 
by  descent,  in  the  honour 
and  possessions  of  the  said 
duchy. 

As  to  the  4th  point  it  was  Nil  tM  to- 
*re80lved,  f  that  against  a  ge-  [  *  ^  a-  ] 
neralaetofParlianieotyorBucli  ^^^^^^^^ 

Varliameiil.  t3Ittit.90.  Oodni.178.  4  Co.  76  a.  b, 
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If  niisrec'ilcd, 
the  party  ought 
to  * 


I  Cr.  Cw.  355. 


Til  is  act  is  such 
aa  act,  whereof 
the  indgea  end 
all  the  king- 
dom ought  to 
tike  Boticet 

II  4  Ce.  77  e. 
Hob.  226. 
Doet  pU.  338. 

Plow.  231  a. 
Vin.  Ab.  Stat. 
C. 

BecAb.SUt.  1. 
Com.Diff.  ftirl. 
R  6 

HalM.  Uiit.  C. 
L.15. 


%  Hob.  221;. 

[*28  b.j 


on  act  whereof  tTie  Judges  ex 
officio  ougliC  to  take  notice, 
the.  other  party  c»miot  plead 
Nul  i'lel  record;  for, of  buch 
acts  the'iJ  udges  otjgbt  to  lake 

jioUc^:  ^but  if.  it  be  misre- 
cited,  tlic  party  oiii;lit  to  do- 

.  miir  in  law  upon  it  ( I/).  And 
in  that  case  ine  law  is  ground- 
ed upon  ^  great  reaeqi^ ;  fpr 

;God  forbid  if  the.-recionl  of 
jtttcb  acts  sliould  be, lost,  or 

consumed  by  fire,  or  olhrr 
.means,  that  it  should  tend  to 
the  general  prejudice  of  the 
conuuonwcalth ;  but  ratbefT) 
ajltfiottgb  it  be  lost  or  con- 
famed*  4be  Jadges,  either  by 

the  printed  copy,  or  by  the 
^  record  in  which  it  was 
•pleaded)  or  by  other  nicansi 
.jpaay  inform  themselves  of«it« 
3ee  Bartriiiliee  and  .Crober^s 
case,  tPioird.  Coaa.  fpl. 
78. 

II  And  it  was  resolved  that 
this  act,  vyhich  concerns  the 
,Kinf,  and  Prince,  v.^o  is 
Uie  lift  begotten,  son  dfjbe 
Kiiy,..4nd  heir  apparent  to 
the  crown  for  the  time  being:, 
pcrpetuis  futuris  temporibuH, 
is  such  an  ud  wiicreof  the 
Judi^cs  and  all  the  kji^gdom 
ought  to  take  ^otic»e:  for 
every  ^ulject  hatb  an  interest 
in  the  Kinfj,  and  none  gf  his 
jiubjects,  who  is  under  his 
laws,  are  divided  from  him, 
jbdng  l^heir  .he^d  and  ,sove- 
xeign,  so  tbat.tbe,  Kinjg's  af- 
fairs  and  conceri|8 .  touch  .  the 
whole  kingdom,  and  rspe- 
rially  f  when  tJiey  regard  the 
Prince,  "the  first  begotten 
son  of  the .  King,  and  heir  ap- 
parent to  tb^  crown*  cpruscat 
enim  Princeps  radils  Regis 
patris  sui,  et  censctur  una 
perMjQacum  ipso  E^ge,  as  it 


talem  qualifi  notitiam  Ju- 
dices  ex  ofTicio  debent  ha- 
bere, pnrs  altera  noii  potcbt 
uldctlare  nuliu  tale  rccordum, 
Ibornni  enipi/actttaai  Judioes 
^ebent  notitiam  liabere:  si 
vcro  male  recifatur,  pars  po- 
test morari  in,  lege  super  hoc. 
.  Kt  in  hoc  casu  lex  fmrnma  fun- 
dalur  ratione ;  absit  enim,  si 
reoordn'  bujusmodi  stataii 
perderet'  velconsumeret*  igoe 
vel  alio  mode,  quod  hoc  ten- 
deret  in  generate  rcipubliofi 
pit  judicium  ;  immo'  potiu8, 
quamvis  perdatur  vel  consu- 
jnat',  Judices,  vel  ez  impreasi- 
one  typographica,  vel  ex  re- 
cordo  in  quo  placitat'  fuit,  vel 
alio  mode,  possint  seipsos  do 
hoc  ini'urnmre.  Vide  casus  de 
Partridge  et  Croker,  ^c.  in 
.CkMPBientftt'  PiQicd«ibl.  78. 


Et  determinaturo  fuit,  quod 
hoc  Atututum  de  Rege,  et  de 
Prijicipe,  qui  est  filius  primo- 
^pBiiitu8>]ieg'  pro  tempore  ex* 
'  jstentipy  et  Eagres  apparens  00- 
ronfE,  perpetuis  futuris  tempo- 
ribu8  est  hujusmodi  act*,  cu- 
jusmodi  Judices  et  totum  reg* 
debent  habere  notitiam :  om- 
nis  enim  sabdit'  interesse  ba« 
bet  in  Rege,  et  null*  subdi- 
torum  (qui  infra  leges  ejus 
est)  dividitur  ab  illo,  suo 
Capite  et  Domino  supremo  : 
res  itaqjue,  et  negotia  Re- 
gis, ,ad .  totttm  spectant  r^- 
nmPi  .et  prfficipue  quando 
aguntur  de  Principe,  filio 
priinogenit'  Reg',  et  htcre- 
de  apparente.  coronfie,  coruscat 
enim  Princeps  radiis  Regis 
patris  sui,  et  centetur  una 
persona  cum  ipso  Rege,  ut 
diet'  est  in  actu  Parliam'  de 
an.  38  U.  6,  .Ei  proiade^  m 


(1}  Ttd*  note  (o)  BtlktUTt  eue,  Vol.  U*  *TL 
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aliquis  inleiiJit  mortem  Prin-  is  said  in  the  act  of  Pariia- 
cip'  at  hoc  aufirta  dedarai'  moot  of  J8  II.  6.  A»d  there-  liit«r»dlB«  the 
actione,  egt  cBiaiMikMBMa*.  foi»  if  any  one  inUofb  the  l!;;,'!^^^^^ 
jestatis^  per  antiqoas  com*  death  of  tha  Pri|icfi>  aod  da*  c«<i  by  overt  • 
mune«  Atigl' leges,  et  .sicitle-  dares  it  by  open  act,  it  is  act,itti«twn 
clarai'  prr  Ktatut'  de  an.  25.  hi^^h  treHson,  by  the  ancient 
E.  3.   I  11.  5.  Ibl.  7  b.    81  commoii  laws  of  Eni?Jand»  aiid 
PrincepH,  ut  Prioceps  Wah-  so  declared  by  the  staluts  of 
liie,  judicium  habet  recup^  2&Edw,3,  IHen.d.  T.faM  If  iftiiePriarc 
landi,  et  postea  corona  M  tli«  Prince,,  aa   Prince^  iu.w 
daMendil,  ille,  uft  RrXi  pro-  ^Wm^  Iwth  judgment  to  rc- 
sequeldr*  excouHonem.     Et  cover,   and    atlterwards    the  shall  sue  ne* 
cua»  raiionehujus  deierminat'  crpwu  deticends  to  him,  he,  as  <^"Ik>"*' 
in  hoc  art  icujo  concordat  re-  Kine^   shall  •  sue  execution*, 
fttlacof?  in  Coauaient'  Plowd*  Ana  witk  thovr^asoa  of  .this 
in  caiQ  Daa»'  Barklay*  f. !83U  rwlution  in tbisfKMOt  a^reeth 
quod  slatut'  de  an.  35  H.  8.  de  th0»rale  oftb04sourt  in  Plowd. 
capacitate  Re«r',  tal'  eat  act',  Com.  in    the    Lord  Berk- 
qualia  Jiidfces  debent  notitiam  ley's  c;ise,  231.  thai  the  act  of  The  art  35  II. 
habere,  quia  ad  uxorem  Regis  3.)  lien.  8.  which  coucenis  the  8.  a  i»ubUc«ct. 
Sfiectats  et.  eadem  rajLione  in,  capacity,  oCl  thai  Qoeeo,  was 
hoc  caau deBriiwipoi.  Accm-  sneh  aft.-  act,  whereof ,  the.  • 
datum  etiam  fait,  si  nullUia  Judges  oii|C^t  tp  taUo  know- 
tale  recordum  admitteretur  ut  It-t^T,  bt>c;jMse  it, concerns  the 
placit' in  hw  crsu,  quod  sub-  Kiu^'s  wilo  ;    and:  by  the 
»taiitia  et  t  liect   recordi  siUfi-  +lsame  reason  in  this  case  of  t  Hob.  286. 
ciana  ad  manuteiiend'  diet'  the  Prince.  And  it      agreed,  JJ,^;'^^^"/*; 
brevedfk  Scife  M9»,  appairet  that  if  Nul  tie!  jecord  should  ^ 
ia  raeordo  exemnlificato  sub  be  admitted  to  be  pleaded  in  is  snaku m  to 
nni-no  sigillo.     Determinat'  thn  r:i-c,  that  the  sabslancc 
etiam    fuit,   quod    actus    de  and  etiect  of  the  record  sufii- 
anno    43  Eliz.    de    coiilir-  ci^jiU  to  maintain    tliQ  said 
oiatione    literurum   patent*,,  Scire  facia*  appeaiB- in,  the,  ^    ,  oo^i 
idacitatot  per  Hole  Senrien^i  rfcord  ©xcinplified  f  under  *  ^ 
tem  ad  Legem,  etWarwicaai  the  great  mkiI.   It  ^^^^  "jf « 
e|us  nhtim,   non   se   exten-  rPBolvpfi,  tnat  the  act  oi  IJ  ii-l.  tion  .  f  k  1 1 L-ri 
oit  ad    hunc  casum,    duas  of  couiirtnation  of  letters  pa-  paten i  iU»ci» 
ob  rationes   manifestaB.     I.  tent  pleaded  by  Hele^  Ser- 
£o   quod  act'  iUe  supplet  jeant,  and  War*  Hplehiason,  j 
tantom  quondam  defect' |:sar«  dothaptiextendtotnit  casefor  act  supplies 
licularea,  ut  male  nomina4io«  two  manifeiit  roasoqy.    L  Be-  ^^l^*""^ 
nem    mnncriorum,  &c.   male  cause  the  act  supplies  only  cer- 
recitalionoui,  vel  non  recitati-  tain*parUculardef<pcti<,as  mis-  [*  29  a.  j 
oncm  diniissionum,  &c.et alias  nomer  of  thf^iuaqiorfi,  tnis^ 
imperfectione^  speciales  in  ill'  reicital  or  non^recital  of  leases, 
actujuemonitaa^  SLAotfideni  asdoi  bar  special  ipapejrfectioqil 
facit  literaa  patent*  in  lege  va-  mentioned  in  the  act.  S.  The  2  Tf  r  act 
lidas  taatum  contra  Regem  act  makes  the  leltei^  patent  i;!;'^:,;.;;?  ^^^j 
h;predes  et  successores  suos,  «;ood  only  agajnst  the  Rinir,  his  only  against  the 
cum  exceptione  omnibus  aliis,  heirs  und  successors,  wiih  u  King,  Im 
ideoquesinu  dubio  ius  Prin-  savmfij  to  all.otheri?,  and  there-  j!^;;^'';;;'^"^ 
aipis  ia  hoc  cagu  ligari  per-  fbcewithoutquestionitherjght  MvingtoaU 
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of  the  Prince  io  this  case  can- 
not be  bound  thereby:  and 
that  the  act  of  1  H.  7.  which 
Bele  Seijennty  and  the  said 

Warwick  have  pleaded,  ut 
amici  curisB  to  inform  the 
Court  of  the  truth,  avails  tbem 
not ;  Ibr  it  is  thereby  enacted, 
that  Kin^  Henry  VII.  shall 
have  to  him  and  hia  heirs  tibe 
said  duchy,  &c.  in  as  ample 
and  large  manner  as  H.  6.  or 
E.  4.  had  it ;  which  words  of 
leference  preserve  the  duchy 
of  Cornwall  according  to  the 
limitation  of  creation  by  the 
ruinvif  said  charter  of  HE.  3.  Btit 
as  amiii  curia-  m  tTuth  the  Serjeant  and  his 
d?I?o'"cd  to  performed  the 

suppress  the  office  of  a  friend  or  of  a  good 
truth  t)y  on.it-  iorormer,  for  they  have  oniit<- 
uo|joii«cUu«e  clause  in  the  same  act 

IH. 7.   '       which  expressly  concerns  ihe 
preservation  of  the  said  duchy 
of  Cornwall  to  (he  first  hca^ot- 
ten  son  of  the  l^^iug,  &.c.  and 
have^  thereby  endeavoared  to 
deceife  the  Court,  and  sup- 
Thv  Km-  or     press  the  truth.  And,  lastly,  it 
M'V'toanTw  ^^^^  resolved,  that  (in  such 
pici^'by  thc  Scire  facias  brought  by  the 
defcndanuzbut  King  to  repeal  letters  patent 
is'thirthf""  nia<fe  of  any  parcel  of  the 
King's  Attor-  duchy,  to  the  end  that 

[♦  29  b.  J   the  King  may  make  ♦livery  to 
ncy,  tUUiveiy  the  Prince)  the  King  or  the 
JjjJJjJjj.      Prince  may  reply  to  any  bar 
pleaded  by  the  defendants; 
and  both  ways  are  good  in 
law :  but  the  better  form  is, 
*  .    that  the  King's  Attorney,  till 

livery  be  mane,  should  reply, 
as  he  did  in  the  case  at  bar. 
Tbe  Non  ob-     And  as  to  the  clause  of  Non 
stante  caon^  obstanto  In  the  letters  patent 
iStL'^\9     of  Queen  Elizabeth,  it  was  re* 
aaidactsof     solVod,  that  it  could  not  take 
parUameot.      away  the  force  of  the  said  nets 
of  Parliament,  nor  prtjudice 
the  Prince  that  now  is  of  his 
right  in  the  said  dokedoin(L). 


hunc  non  potest.  £t  quod  ata-' 
tutOm  de  an*  IH.  7.  qood' 
Hele  Serviens  ad  Legem,  et 
die'  Warwipus  placilaveront^ 

ut  amici  curiae,  ad  informan- 
dum  curlant  de  veritate,  non 
eis  affert  uiiquod  auxilii :  per 
hoc  enim  iilactalnm  est,  n^od 
Rex  H.  7.  haberit  aibi  et 
hieredifoos  Sttis  dictum  duca> 
turn,  S,[c.  in  tarn  omplo  et  Inrgo 
modo  prout  H.  C.  vcl  E.  4. 
Iiabuit :  qiue  verba  relationis 
preeservant  ducatum  Comub'' 
secund'  liroitationeni  creationia 
per  diet*  chartam  de  an'  HE. 
3.  Rcvera  auteni  Serviens  ille 
ad  Lejrem  et  fili'  ej'  non  functi 
sunt  oflicio  nmici,vel  probi  re- 
lator';  prelermiserunt  enim 
clausulam  ineodem  statntoex- 
presse spectant'ad  praeservand'  . 
diet'  ducat*  Cornub'  lir  pri- 
mo<ronfto  Re^is,  &c.  et  isto 
modo  molili  sunt  in  cur'  de- 
cipiend'  et   veritaf  suppri- 
mend*.   Detemiioat*  deniqae 
fuit,  c|uod  (in  hujut*modi  brevi 
de  Scire  facias  per  Regem  lato 
ad  repellendas  literal  paten- 
tes  factas  cle  alir^iia  jinrcclla 
dicti  ducatus,  eu  uiuiii  um  in* 
tentione  nt  Rex  liberationem 
faceret  Principi)  Rex  vel 
Princeps  potest  replicarc  ad 
barra'aliqnam  perdefendentcs 
placitatam;  el  iilraqiie  genera 
sunt  io  lege  valtiia;  inelior 
vero  formula  est,  quod  Altor- 
natus  Regius,  quousque  libe- 
mtio  facta  sit,  replicaret,  ut  in 
casu  ad  barram.    Et  qumid 
clausulam  de  Non  obstante  in 
literia  patent'  Reg*  £1.  deter- 
minatum  fuit,  ouod  non  potest 
vim  tollere  dicto*  Btatutor* 
Pari*  nee  prejudicium  esse 
Prin'  qui  nuncest^de  juresuo 
in  dicto  ducatu. 


(i)  07  the  Bill  of  Rights  1 W.  sad  H.  tl  was  doclsred,  tint  from  the  then  Msioa  of  par* 
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In  hoc  casu  res  diversm  oh« 
servat*  fuenint  L  Quod  fi- 
)iu8  primogenitus  uniuscujui<- 

S|ae  Re^ris  post  diet*  creationeui 
itit  Dux  Coroub',  et  «icap- 
probatus,  ut  Hepr*  de  Mod* 
moulb,  primo^enitus  frTitig  H. 
4.  et  Hen.  de  Windsor  primo- 
^nitus  lilius  Ueg'  Hen.  5.  et 
Edw.  de  Westm*  primo^enitkiB 
iilius  fLefC  Hen.  6.  et  E.  de 
Westm'filiuspriniogenit*  Reg* 
E.  4.  et  Arthurus  do  Win- 
chester primoorcnitus  tiliusRe- 

fis  H.  7.  et  Ed.  de  Hampton 
r  priniogeoitus  Reg'  Hen.  8. 
Et  m  ooines  ga?iiii  sunt  titul\ 
honor%  et  poflsewioDibos  dicti 
ducatus  Cornubise;  ita  quod 
pos«essio  semper  fuerit,  sine 
intcrruptiorie,  primoffenit*  fi- 
lils  Reg\  omni  tempore  post 
dietam  creationem  in  aono  on- 
decimo  Edwardi  3.  qui  eirca 
annos  est  trecpntos,  ita  quod 
post  illam  creationem  non  un- 
quam  fuit  filius  primcj^cnitii'! 
alicujus  Reg'quiu  Dux  lueril 
Cornnb*.  S.  Quod  Ricbardus 
de  Bordeaux  qui  filius  fuit 
Principis  Nigri,  non  fuit  Dux 
Cornub'  vi  diet*  creationis : 
quanquam  enim  post  patri.s 
sui  obituni  hieres  coronas  iuit 
apparens,  eo  tamen  fluod  non 
fuit  filius  primo^enit  alicujus 
Regis  Angliae  (ejus  enim  pater 
obiit  viveiite  Rege  E.  3.)  diet* 
illc  Ricliardurt  non  fuit  infra 
Hniitatiuneoi  de  11  Edw.  3.  et 
bae  de  causa  in  ann.  50  E.  3. 
cbaria  speciali  creat*  fuit 
Dux  Cornubise.  Neque  E- 
lizabethn.  filta  primon^enitu 
Rpgis  Kd.  4.  fuit  Dutissa 
Curuubiie.  ilia  enim  iuil  iiiia 
prinogenita  Reg*  et  limita- 
tio  est,  filio  primogenito.  Ne- 
que Rex  H.  8.  vivente  sno 


In  this  case  divers  tiling*?  Tiic  tMc  st  son 
were  observed      i.  I'hat  the     *^\^ry  King 

...  ..  ,y.      ,  .         has  been  Uuke 

eldest  son  ol  every  King  (since  ofCornwaU. 
the  said  creation)  has  been 
Duke  of  Cornwall,  and  so  aN 
lowed  to  be;  as  Henry  of 

BTonniouth,  first  begotten  son 
of  Henry  IV.  and  Henry  of 
Windsor,  first  begotten  son  of 
Henry  V.  and  Edward*  of 
Westminster,  the  first  begot- 
ten son  of  Henry  VI.  and  Ed- 
u  nrc!  of  Westminster,  tlie  first 
bcii;r)tten  son  of  Edward  IV. 
and  Arthur  of  Winchester,  the 
first  begotten  son  of  Henry 
VIJ.  and  Edward  of  Hamp- 
ton, tbe  first  begotten  son  of 
Henry  VIII.  And  all  these 
have  enjoyed  the  style,  ho- 
nour, II nd  possessions  of  the 
said  duchy  of  Cornwall,  so 
-that  tbe  possession  bisth  been 
always,  without  interruption, 
with  the  first  bes^otten  sons 
of  the  Kin^s,  ever  since  the 
mid  creation,  in  11  Edw.  3. 
which  is  about  three  hundred 
years;  so  that  after  the  said 
creation  there  has' been  never 
a  first  *begotten  son  of  any  [:*30a} 
King,  but  he  was  Duke  of 
Cornwall.  2.  That  Richard 
de  Uourdeaux,  who  was  son 
^of  the  Black  Prince,  was  not 
Duke  of  Cornwall  by  force  of 
the  said  creation  ;  for  although 
uf>f'r  (be  death  of  his  father 
he  was  heir  apparent  to  the 
Crown,  yet  because  he  was 
not  the  first  begotten  son  of 
any  King  of  England  (for  his 
father  died  in  the  lifetime  of 
Kin«T  Edward  111.)  the  B;ud 
Hit'lKud  was  not  witiiin  the 
liiiiitulion  ui'  ii  Ed.  J.  and 
therefore  in  ann.  50  E.  3.  he  was 
created  Duke  of  Cornwall  by 
a. special  charter:  nor  was 


luMnent,  no  dbpcnsation  with  nnj  statuto   specially  provided  for  the  then  session.  ?id. 
»hould  be  valid,  uatcss  such  bUluU:  allows  Uargracc  t  mtet,  3, 4,  Co.  LiL  13Ua. 
lit  and  except  ia  such  ciscs  ss  should  be 
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Cliaabeth,  tlic  eldest  daughter 
of  King  Edward  IV.  Ducbess 
*    of  Cornwall,  for  sbe  was  the 
first  begotten  daughter  of  the 
King,  and  the  limitation  is  to 
the  first  bej^otten  son.  Neither 
was  King  Henry  VIU.  in  the 
life  of  his  &tber|  after  the 
death  of  Prince  Arthur  his 
brother,  by  force  of  the  said 
creation,  Uuke  of  Cora  wall ; 
ibr  although  he  wat  the  sole 
son  and  heir  apparent  of 
He  wiio  Is  iu>t  Henry  Vll.  yet  forasmuch  as 
I'""  ^T-^S'  he  was  not  the  (a)  first  be- 

ten  son  IS  not  ,  .     ■  ,  • 

witiiin  tbc  li-  gotten  8on,  he  was  not  witnm 

luitauoa.  the  said  limitation  ;  for  Prince 

M  F.N. a  Arthur  waa  .his  first  batten 

^s-  Mm(ii).  3.  The  great  care  aad 


pat  re  post  mortem  Principe 
Arthur!  fmtriH  sui,  non  fuit  vi 
dtctie  creattonts  Dux  Cornu- 
bise:  c^uanquam  emiii  iU'  fuit 
solus  tilius  et  hmrea  apparent^ 
Refie  Henfici  7.  eo  tamea 
quod  Don  fait  fiiius  prioMife^ 
nitus  DOR  fuit  infra  dictam 
litnitationero ;  Princpps  enini 
Arthurus  fiiius  fuit  prinw^e- 
nitus.     3.  Magna  ilia  uni- 
ttseuj  usque  Regis  eara  et  re* 
spectus  (a  tea^me  dictee  cre»» 
tioois)   prasserfaadi  dictum 
ducatumfilio  suo  primogenitor 
Et   post  diveri^oB  eoutiniia- 
tiones,  jndiciuai  reiUkbalur, 
prout  sequitur; 


(m)  Lord  Hardwlcke  in  Lomax  v.  Holmden, 
1  Ves.894.  remarks,  **The  case  ofthcDuchj 
**  of  Cornw:ill  is  direct ;  that  the  eldest  sog 
**  of  the  King  of  England,  (nnrl  therefore 
**  Richard  II.  required  a  spccta)  erant)  takc» 
**  it  asprinnogeDitus;  although  Lord  Cok«, 
at  the  end  of  the  Prince's  case,  8  Co.  says 
*'  otherwise.   Btit  that  was  not  the  point 
**  tbere»  hein^  only  an  olMervatimi  of  htS 
own,  rvnd  h-\<  r\er  since  Wrn  held  a  rnis- 
take  of  that  great  man.   He  wasabo  mis- 
taken  in  the  fact  in  saying  that  Henry 
Vlll.  was  not  Duke  of  Cornwall,  because 
•*  not  pruTio;^emtus;  for  lord  Bacon  in  his 
history  of  Henry  VIl.  affirms   the  cou- 
**  trary,  that  the  dukedom  devolved  to  him 
**  upon  the  death  of  Arthur;  and  this  is  by 
**  a  great  lawyer,  and  who  nn\%t  have  looked 
*'  into  it*  as  he  was  then  Attorney  or  Solici* 
*'  lor  General.    So  ^•rA%  Edward  VI.  in  his 
father's  life,  without  a  new  creation,  al- 
**  though  the  King's  socond  son.   Lord  Bl* 
"  Ir-iniTr 'm  his  printed  otjservations,  (p.  5.) 

upon  Lord  Coke  says,  with  some  warmth, 
•*  that  Lord  Coke  spltt  on  this  rock,  in  re* 
straining  it  to  primogenitus,  nud  not  to 
"  the  first  pro  tempore,  voluntarily  without 
*'  any  occasion,  or  the  concurrence  of  any 
"  jutlg!>.    Scldcn,  in  his  Titles  of  Honour, 
*'  Vol.  VI.  770,  says,  the  eldest  snn^  living 
"  arc  also  Dukes  of  Cornwall ;  und  that 
"  Prince  Charles  was  Dtike  on  the  death  of 
•*  his  hrothcr  apprtirs  from  the  records. 
*'  Kym.  Feed.  torn.  16,  792,  he  is  so  de- 
scribe  !  in  liic  patent  creating  him  Prioee 
«'  ufWal    .    Tlicre  is  no  act  of  parliament 
altcrwarU,  lu  the  time  of  James  1.  creatine 
**  him  dukci  nor  can  any  doubt  arise  (aal 
'  at  lir^l  thought)  of  his  ri;;ht  thereto  uuder 
"  the  charier  of  U  £dw.  i(.  from  the  act  of 


Jnme?  1.  enablin*^  h»m  to  lease  part  of  the 
duchv  land'^  ;  scverai  acts  being  uatAcd  to 
**  enable  the  dukes  for  the  time  Ming  so  to 
**  do.     Nor  is  it  a  satisfactory  nn^wer,  that 
that  case  ma  fonnded  on  an  act  of  jnrli*- 
neBt  OMido  on  political  viova^  ■•ds»di^ 
**  fereiit  from  the  rules  of  common  law;  for 
the  dilTerence  of  that  case  from  others  is 
**  in  the  nature  and  form  of  the  fimitatSoii 
"  of  Ihc  kind  of  estate  t«  l>c  taken  in  the 
duchy,  not  in  ttM:  peraonn  to  take.   Bnt  1 
own  I  should  not  be  quite  satisted  fo 
found  my  opinion  upon  this,  for  political 
**  reasons  m»"'i?  have  some  weiHil.  But 
*^  this  determiualitm  happeuti  to  he  stnctry 
"  agreenlilo  to  tKe  mles  of  isw,  in  caM»  vif 
"common  per^ns:  as  appears  from  Fit?!. 
N.  B.  iHHy  on  the  writ  lie  aujiUn)  udjiluun 
militem  faciendum;  where  he  siiys  thai 
"  primogenitus  thi^  ii  alive  is  suffit  it  n! .  \^  h\cU 
"  isaj;reeable  to  Lord  Bllcsmere's  ohv  rva- 
**  tlonst  that  Charles  hccatne  primogeitilHS 
"  oil  the  death  cif  his    Itmiher  ■wilhotit 
"  Vi&ue,  which  circiuustaucc  concurs  here, 
for  issue  mre  considered  as  part  of  their 
"  father.  This  is  an  ori;i»ial  writ  where  the 
**  phrase  and  language  of  the  law  is  most 
*'  critical  and  previse,  and  has  been  Oflway^ 
construed  with  great  strictness  t  and  sis  'it 
**  !iupports  the  intention  of  the  testator,  it  i» 
some  satisfacliiin  to  find  it  warranted  by 
the  most  respected  aulhority.  as  that  is. 
*'  I  hare  been  fiirnl  hn^  ■^vilh  the  ortginal 
"  ease  of  llw  duchy  jNriatcd  m  1613,  which 
*'  is  very  scarce,  wheffo  it  appear»  to  have 
*•  been  liy  the  greatest  men,  with  fuU  n^  enl 
of  council,  and  the  reason  of  the  re&otu- 
"  ti«a  at  lasn  i  and  FilaheffheitfS  Hat Anv. 

"  is   ex[M"CS&Tv  iiHivliontd   and   rclierl  i>il 

thficu."   Bat  .the  ulhei  poini  dtttuciUiC 
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^nprr  qno  vfsis  et  plemtis 
inleiiecti»  oiiimbiis  et  sfnguKB 
premissw  per  pre^tect*  et  fi* 
delem  eotifUitr'  dicti  domini 
Regis  imm  Ttnotttin  Domi* 
ntim  EIlc^TTiprn  r"ancellar*An- 
s^Vnv  ct  per  dictam  cur*  hie 
babitacHic  inde  per  eondem 
Doin*  Cancellar'  et  diet*  cnr' 
hie  I— tw  et  dilt|;eiili  deli* 
berat*  et  adviMtDento  cum 
Johan'  Pophi>m  mil  it'  Capi- 
tali  jH»fic*  dicti  dont'  Regis 
none  nd  plactta  cotaiu  ipno 
don»*  R^e  lenend'  assignat*. 
BdwefiT  Ceike  miK  Gipitali 
Jostic'  ipsiiiRdom*  Rpgin  de 
Com*  Banco,  Thom'  Ftemins; 
imfite  Capitali    Barone  de 
Scaccario  ejiisdem  doni'  Reg* 
et  David'  Williams  milite, 
mm  Juitie*  dicti  dem*  Regis 
«d  plaeilB  eoram  ipno  dbm* 
Rege  tenend*  assignat*,  vide- 
tiir  oideni  Doni*^  Cancellar'  et 
dicta"   ciir'    hir,   quod  placi- 
tutii  pra;d'  Joliair  ilele,  ei 
WarwicI  Hele,  per  ipnoami- 
perim  in    barrani  plaeitAt* 
ac  materia  in  eodem  placito 
ron^eiit*  mrnun   sufliciens  in 
exist'  ad  inanutenend', 
quud   pried'  liCerse  patentes 
pr»d*  naper  Reg'  BtiKabe- 
thse,    de   pradicr  maneriis 
de  West  Taunton,  Tretewia', 
et  Landulph  prsed*,  cum  per- 
tinen'  in  forma  prsed*  fact*, 
revocari  et  cancellari,  aui 
^oed  flNMievia  rib  cwb  pei^ 


regard  of  every  Kinnf,  from  (he 
time  of  the  said  creation,  to 
preserve  the  naM  duliedom  to 
ins  first  bflj^otlan  MM*  AndaHter 
iShnvB  contfKaaB€08  the  jodjj^ 
ment  mi9  given  as  follows  : — 

•Whereopon-aU  and  singular    ^  *30  b.) 
the  premises  being  seen,  and  j,„|~at. 
My  nndcrsfeed  bv  (ha  well« 
befovedand  MhArfcMMnsellor 
of  (be  said  lord  the  BOir  Khtg*, 

cellor  of  England,  and  by  tlic 

8&td  Court  here,  and  muiure 

and  diligent  deliberation  and 

sdviteiiient  being  thereupon 

had  by  the  same  Ld*  Chawtk 

and  the  snn?  Court  here.  (••- 

gether)  with  J.  Popham,  Kt. 

C.  J.  of  tlie  said  lord  tike  now 

King,  arssigiicd  for  pleas  to  be 

helf  beftMTB  tlie  lord  tie  King 

him^fy  Mdw.  Coke,  Kt.  C.  /. 

of  tho  s'MTie  lord  the  King' of 

the  (Court  of  )Common'Pten9r, 

Tho.  Flemming,  Kt.Ch.  Baroii 

of  the  Exchequer  of  the  same 

lord  the  Khif,  andDevitfWa. 

liamsyKt.  one  of  the  Justices 

of  the  said  lord  the  Kin^,^  as* 

piii^ncd  for  pleaB  to  be  hertf  be* 

lore  tlie  Krn«^  himrelf,  It  <?ecui-  pi,.rtofj  jf 

eth  to  the  said  L<d.  Chun,  and  ajui  W.  U.  ia< 

to  the  said  Coert  here,  that  •nAcieat. 
the  plea  of  the  aforesaid  J. 
Ilele  and  War.  Hele,  5y  them 

above  pleaded  in  1)ar,  nnd  the 
matter  in  the  same  pk;i  ron- 
tained,  are  not  sulHcient  in  iavr 
fo  maintWinr  that  the  letters  pa* 
tent  of  the  aaid  late  Queen 
Elizabeth  of  the  aforesaid  ma- 
nors of  West  Tannton,  Tre- 
lowia,  and  Landalph  with 
their  appurtenances  nia<)e  in 
the  tbvm  afeseseidoughrto  he 


from  tbe  obaervatiom  here  made  bvLord 
Cuke,  viz.  that  the  eldeiit  son  of  Ae  Kn|*s 
eldest  son  ivill  out  iuhcrit  the  ducb^  on  the 
death  of  his  father,  but  that  the  King  shall 
hold'  it  by  leversiuu,  haei  bceu  shico  held 
0OoA  law,  1  flals  9.  a  ISi^  na,  sad  hw 


been  in  fact  reeogaized  byithc  Lo<;i!«lature 
in  paj^ing  the  slaL  33  lieo.  2.  c.  iO.,  by 
which  the  King  was  enabled  tu  grant  lanes 

of  the  duchy,  notwithstanding  be  bad  a 
graudsou  then  I'riiicu  of  Waics>  bcc  Cull. 

nop,  sm-sdL  176S,  sat  • 
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Rcpljrntir.Ti  of 

tbe  AllorDey 

[•SI  a.l 

Grncral  to  UI0 
pU'ii  of  H.  L,, 
gQud. 


Tlicreforc  the 
letters  patent 
of  yueen  Eli- 
zabeth Kre  ad- 
judged to  be 


reYoked  and  caneelled,  nor 
that  thone  manors  with  their 

appui  (onunccs  ou^ht  not  to 
|}L>  tnkr  n  and  Beised  into  the 
Imnds  oi  the  BUid  lord  the  now 
King  as  the  said  H.  Hobart, 
Attorney-Gerienl  of  the  wa 
lord  the  King  who  sues,  &e. 
hath  fiir  tbe  same  Jord  the 
King  thereof  (t.  c.  touching 
the    same)    above  alleged, 
and  that  the  aforesaid  piea 
*of  the  Baid  Henry  Hobart, 
Attorney  General  of  the  said 
lord  the  now  King  by  him  for 
the  said  lord  the  King  in 
manner  and  form  aforenaid, 
(to  the  bar  of  tbe  aforesaid 
Henry  Lindlev)  above  by  re- 
plying pleaded,  and  the  mat- 
ters in  til (2  same  plea  contained 
are  sufficient  in  the  law  to  pre- 
clude  the    aforesaid  Henry 
Lindley,  from  saying,  that 
there  is  not  any  such  record  of 
any  soeli  met  of  Parliament  of 
the  aforaaaid  late  King  Ed.  5, 
made,  nor  any  sucli  record  of 
the  aforesaid  charter  by  the 
same  late  King  Edward  3. 
made  by  authority  of  the  a- 
fbresaid  Pkirliament,  as  in  the 
aforesaid  writ  of  Scire  facias 
19  thereof  recited  and  speci- 
fied, as  the   aforesaid  Henry 
Hobart  Attorney  General  of 
the  said  liord  the  King,  who 
sneS)  See.  for  the  same  lord 
the  King  hath  thereof  above 
alleged  :  Therefore  it  is  con- 
sidered and  adjiidired  by  the 
said  Lord  Chancplior,  and  by 
the  said  (Jouri  here,  by  the 
advisement  aforesaid,  that  the 
aforesaid  letters  patent  of  the 
aforesaid  late  Queen  (Eliza- 
beth) to  the  aforesaid  Gellio 
Merick  and  Henry  Lindley, 
made  as  aforesaid  (as  to  the 
said  manor»  of  West  Tana* 
ton,  Trelowia  and  Landalph 
aforesaid,  with  the  appurte- 
nances) ne  revohed,  ?  acaledy 


tin'  in  manus  dicti  dom*  Reg* 
nunc  eapi  et  seisiri  non  debe- 

ant,  prout  prwd*  H.  Hobart 
Attor'  dicti  doiiT  RegTIoneral' 
qui,&c.  pro  eod'  dom'  Ueg' su- 
per'indealhg'.  Etqiiod  prspd' 
pl^itum  pritd'  lieu.  Hobart 
Attomat'  dietl  domini  Regis 
nunc  general  is,  per  ipsum  pro 
codcm   dom'    Reg*  modo  et 
forma  pra^'d'  (ad  barrain  praed* 
Hen.  Lindlev)  gii[>erius  repli- 
caud'  placital ,  uc  materia  in 
eodem  placito  content',  sufli- 
cien' in  lege  exist u lit  ad  pras* 
cludcnd'  prsefat'  Hen.Lindley 
a  dicendo,  quod  non  hahetnr 
aliquod  tuls  record'  alicujub 
talis  actus  Parliam'  praed'  nti* 
per  Regis  Edwardi  tertii  edit', 
nee  aliquod  tale  record*  prnNl' 
chart  SB  per    eundem  nuper 
Reg*  Edwardum  tertinm  au- 
thoritate   Parliam'  pra^dicti 
coafect',  quar  in  prsdicto  bre- 
vi  de  ^ire  fiicias  inde  superi- 
us  redtatur  et  specificatur, 
prout  prfied'  Henricus  Hobart 
Attornal*  dicti    dom'  Hrf^is 
Generalis,  qui,  &c.  pro  eodem 
dom'  R^e  superius  inde  alle- 
gavit.  Ideo  consideratum  et 
adjudicatum  est  per  dictum 
Domitium  Cancellar',  et  per 
dictam  curiam  hie,  de  ndvisa- 
niento  praidicto,  quod  prted* 
litene  patentes  praedict'  nuper 
Regin'  preefatis  Gellio  Merick 
et  Hen.  Liodley,  ut  pr^efertor 
fact'  (quoad  pnetlict'  roaner* 
de  West  Taunton,  Trelowia, 
et   Landalph    pr.cdict'  cum 
pertinen')  revocentur,  evacu- 
entur,  adnuUentur,  ac  vacu«e 
et  Invalids  et  pro  duHo  peni- 
tus  habeantnr  et  teneaninr. 
Ac  etiam  qnod  irrotulamenl' 
earunden)  (quo:id  eadem  nia- 
neria)  cassetur, cancelletur,  et 
adnihiletur.    Quodque  uiaiie- 
ria  ilia  cum  pertinentiis  in  ma- 
nus dicti  dom'  Regis  nunc  ca- 
piaotur  et  seisieatur,  ui  ea 
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prtefiHo  nunc  Duci  (Cornub*) 
imquan  membruiD  et  pareeir 
dacttmsai  pnedicU»fleeuiuliiiii 
foBBin  et  efecttuD  doni)  con- 
ceMion'f  et  unionm  priedict' 
babeodum  et  tenendum,  per 
dictum  dominum  liegem  uuoc 
liberaotiiT}  &c. 


and  anuuUedy  and  had  and 
lield  aa  void  and  invalid,  and 
for  a  (mere)  nallit^ ;  and  also 
tfattt    the  ennilnieiit  (hereof 

as  to  the  same  inn nor«,  be 

quashed  and  annihilutcd,  and 

that  those  manors  with  the  ap- 

pttrlenances  be  taken  and  aen- 

ed  into  tbe  bands  of  the  said 

lord  the  now  King,  that  *the  [  •  3]  ] 

same  to  the  aroresaid  now 

Duke  (of  Cornwall)  as  a  niem- 

ber  and  parcel  ot  his  duchy 

aforesaid,  to  have  and  to  hold, 

aecordiitt  to  the  form  and  e^ 

iect  of  the  g^ft,  ipvnt,  and  u- 

nfon  nforesnid,  mny  be  by  the 

said  lord  the  now  King  de* 

livered^  &c.(n). 


(s)  Tlial  no  coats  are  recoverable  in  a  $eir$fKiai  to  repeal  a  patent  (fosecttted  in 
Ikaine  of  (be  King,  vid.  aote  (1.  IJ.  i%f»*«  mm,  VoK  I.  p.  407. ' 
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Pasclu  26  Eliz. 
In  tbe  King's  Bench. 

Calye's      W-  Ihc  hor5W!  of  a  jniest  al  an  inn  be  stolen,  the  iookcqter     not  liable  if 
CAiifi.^  iJic  horso  Wi  ll  i>iit  U>  pasture  at  the  gucM's  request;  olherwiae  if  Uw 

FttVlll.-— J3  iuiikeeper  bad  piU  tlic  bwraclu  grass  of  his  owu  head. 

•  If  tbe  goodb-of  KMt^Wav,  who  lodges  at  the  iaa  asa  friend  al  the 
request  of  the  inDkeeper,  he  stolea,  tbe  iaakeeper  is  not  liable.* 

*  ir  a  DcigBfioar,  who  i*  ao  tiaveiler,  as  a  friend  at  the  request  of  the 
innkeeper  iedgiathen«ad  bit  9aadafaailoiea,.dNu  be  abalbaetbofe 
an  action.* 

•An  innkeeper  is  bound  to  answer  for  himself  and  for  his  family,  for 
the  chambers  and  stables  t  for  they  arc  infra  hospiUum.* 
Hi  k  no  excuse  for  the  inokeeper  that  he  delivered  the  guest  the  kcf 
of  the  chamber  io  whieh  be  is  lodged,  and  that  be  left  tbe  chainbcr 
door  open.* 

♦AllhoTif^h  ihc  guest  docs  not  deliver  his  goods  to  the  innkeeper  to 
keep,  nor  acquaints  htm  with  them  { yett  if  they  be  carried  away  or 
stolen,  the  innkeeper  is  liable.* 

*lf  the  guest*8  servant,  or  he  « ho  comes  with  him,  or  lie  whom  he  de- 
sires to  be  lodged  with  him,  slcab  or  carries  away  bis  goods,  the  iaa- 
keeper shall  not  be  charged.* 

*The  innkeeper  requires  his  guest  to  put  his  goods  in  such  a  chamber 
under  lock  and  k«'y,  and  thcu  he  will  warrant  them,othcrwisc  not  .  the 
guest  lets  them  lie  in  an  outer  court,  where  Ibcy  arc  taken  away,  the 
innkeeper  shall  not  be  charged.* 

*Tbe  iaakeeper^  liability  cxlends  to  all  moveable  goods,  allhongh  of 
them  felony  cannot  be  comroilled,  as  of  charters,  evidences,  obliga- 
tions, deeds,  special  lies,  &c.* 

*  If  Die  guest  be  heuton  in  the  inn,  the  innkeeper  shall  not  aaawcr  for 
it*   S.C.4  Uon.96. 


If  aman  comes  It  wns  reaolvcfl,  per  lotum  curiam  Ibis  term,  lhat  if  a  man 

loacommou  coiiics  to  a  coiimjoii  inn(A),  aikl  delivers  iiis  hoi>d  to  the 
ion,  and  rt  -  " 

qairesUs  horacto  be  put  to  pasture  which  is  done  accordingly,  and  the  horse  is  stolcn,tlH!  iookeep- 
er  is  not  liable. 


(a)  An  inn  is  a  bouse,  the  owner  of  "  travellers aud  siyourncrs  who  are  willing 
*'  which  holds  out  that  be  will  leceive  all  *'  to  pay  a  price  aooquale  to  tbesoit  of  ac- 
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iiortler,and  r«qmr«s  him  to  (mitliiiii  to  pmUmie,  mhUlh  ifi^ene 
•ccordinfrly,  and  the  horse  is  stohwi,  ihe  irHibolder  shall  Mt  " 

answer  for  it ;  for  the  words  of  the  writ  which  lieth  aj^ainst  the 
'hosfler  are,  Cifnt  semfHlmn  h         et  consifctnt!*  res^ru  ttostri 
AttglifB  (a)  hosjpitutorcs  qui  fiospiiia  couC  U  mnt  ad  hospk/mdos  („)  piowd.  9  b 
'^kaminrs,  per  pariet  uK-hujusmodi  hospilia  ejcisitmi  irunsmntet,      «e?istor  b 
et  in  eisdem  ho»pi§mH€9j  eorum'borm  H'oaMm  infm  htupUim  Wa  ^^'1  M  ^  nicd* 
'tjcislftnlia  absque  subtraciione  sea  ttmimime  cmlodim  A  <f  naUe  c^^ii^ 
trnrrff?fr,  ifn  (jund  pro  dcfictu  hpjmmodi  hofipitntorum  seu  ser-  nfitrndiane, 
Titnlium  sxiontm  hnspili/tus  httjusmodi  dnvinum  non  rvmint  ullo  l^njni  ^»^^"** 
ntodo  quidam  maUfnctonn  quendam  equum  ipsir/s  A.  precii  40.f.  E"nri*s,  th 
infra  hospitium  ejusdcvi  B.  S^,  inventum,  pro  dcfcctu  ipsius  B.  Ho«t4»itV,  f. 
cepennit^  Sfe,  Vide  Registr^  fof,  105.  inter  hrevia  de  'Transgr,  f !L' 
and  F.  N.  B.  94  r.  b.  by  which  ori^rind  writ  (which  is  m  such  lubi^iw 
rase  the  ^ound  of  the  common  la^v)  all  the  cases  conGerotUg  386  fc, 
hostlere  may  be  decided.  For,  f.  It  ouii^ht  to  he  a  (b)  common       j  ^ 
inn;  for  if  a  man  be  iodjrrrd  uiiii  another  (who  is  not  an  d.  4.iDr*»^ 
innhoider)  upon  request,  if  he  be  robbed  in  bis  Iiouse  bv  the  ^ 
servants  of  him  who  lodged  him,  or  any  other,  he  shall  not 
answer  for  it  :  for  the  words  are  hospitares  qtti torn*  kospitia 
tcnent^  Ssc   And  so  are  the  books  in  (r)  22  II.  6. 21  b.  (rf)  38.  (0  ^U/  Uo^- 
2  H.  4.  7  b.(/)   1 1  II.  4.  43a.  b.  ig)    42  Ass.  pi.  17. {h)  "^^^X^" 
42  E.  3.  II  a.    10  El.  (/)  Dyer  SOT),    5  Mar.  Dyer  158.  (A)  case,  58. 
And  the  writ  need  not  loeution  that  the  defendant  Jiceps  coui'      22H.  G.as 
mmeMtipUmnhior  Hh»  jnojoilsof  the  writ4o  the  Register  ave 

'4«lirl.  Ir.  hefSma  mr  1e  OMe,  M.  it)  fflakfiwMer  4.  Br.  Action  rar  Ic  CMC  28.  Hr.  AtUau 
vMVwIe^tatc  39.  (/)  Br.  A«tton  aur  }e  Omc  41.   Br  Geucrtil  Baief,  \  6.  i  it/..  Hosteler  5.  (^J  Br. 

AcCina  mr  \e  cimc,  86.  Pidin.  523.  1  Roll.  3.  PiWc.  Hosteler  6.  Br.  Action  sur  Ic  Caac,  15. 
<8talham  Adion  lor  Ic  Case,  6.  (i)  DyerfliC.     9.  fWL  33  •»  73.   (k)  Dyer  l^a.  nl.  53. 

JAad.fl»»«».  x8IM».».  lBaa.8,4. 


"irnawnnilsllnB  f  rovidjOd<  and  come  in 
a  sUuaiion  io  which  tlicy  are  fit  lo  be 
ceceivcd.  A  lodging  house  keeper  op  the 

•*  other  bsnd  makes  a  eontraetwith  every 

***  nuip  ttial  conn-,  x\lit  (i  a^  .m  imikceperis 
i"^uim1  without  makui^  aoy  wecial  coo- 
tract  to  providt  lodging  and  enterfaun- 
**  ment  for  all  at  a  foasonable  price."  Per 
fk'st,  J  7%omp»nn  v.  Lacy,  3  Barn.  4Um1 
Aid.  2b7.  and  vid.  Parker  \.  Flint,  12  Mod. 
m.S.C.  Cart.  417.  5  Mod.  4S7.  I  Lord 
Bayni.  479  nom.  Parhhurtt  v.  Fofter,  *ae. 
Ab.  Inus,  B.  A  sign  is  not  casenllal  to 
an  ina,  bol  it  is  an  «vMence  af  M,  'IMker 
V.  Ffi'nf.  ly  Mm!.  ?55.  If  a  man  put  a 
iiign  at  bisi  dour  aiod  harbour  euests,  that 
Aall  'be  docinad  a  eonnnon  IsotanltiwtMnH 

er  chiirgf.iMe,  u'^  an  iniikepcr  ;  and  if  af!rr 
t^kiug  down  the  sign  be  couliaucs.to  catcr- 
taio  travellers  it  slwU  be  deemed  a  eeimtton 
ion  w  if  he  had  a  sign,  8  Roll.  Rep. 
One  who  livetl  at  Ep§om,  and  lodrea  stran- 
gers in  the  scu>«ou  for  drinking  tJic  waters, 
and  drcffiied  victuab  Ibr  'tlien,  aad  wM 
•beer  to  hi"?  lod|;ers,  and  to  none  e1<e,  arwl 
£fmod  hay  lor  their  horsoS}  b  not  au  inn- 


keeper,  nor  can  his  house  be  coasidered  aa 

an  inn.{  aod  ncr  HoIt^CJ.  If  one  mme  to  an 
ion,  and  make  a  cootract  for  lodging  for  a 
set  time  and  do  not  eat  or  drink  ttore,  he  is 
r.o  t^'ue'it,  hnt  :i  lofl^'or,  :u\il  such  not  un- 
.d^  thti  iaflk<)«pper>  pirotQction;  but  if  he 
eat  and  drink,  it  js  olhenrtset  or  if  he  pay 
for  his  diet  there  though  he  do  not  lake  It 
there.    Purker  v.  -Ffimi,  nb.  A  house 

of  public  eulertaioment  in  Loniion  where 
'beds,  yrofisions,  &c.   arc  furnished  for 
all  y>f»tM)fi«!  |>av!i>5i;  for  thr  snmr,  tmt  which 
was  mecciy  called  a  tavcru  aod  coltec  house, 
and  ^ma  aot  frequented  by -stage  coaches 
and  wng-^ns  front  the  country,  and'Whidl 
had  no  -stables  beloiigiog  to  it,  <it  4o  be 
conrfdered  at  an  laa,  mm  4hHt«lMi«  ithe 
11  est  (llil  not  ap[)car  to  havcboco  a  traveller, 
but  one  who  had  profioiitlj  teadad  in  fur- 
aislied  lodgines  la  Loadoo,  fliipiia  v. 
£a(^,  3  B.  and  A.  983.    In  Doe  t.  Laming, 
4  CHinp.  77.  Lord  dlenborou^h  hehl  that 
a  coiibe  house  is  not  an  inn  within  the  mcaa- 
iS|f  of  a-policy  of  iosurance  against  fire, 
enumerntin!:;  the  tmile  of  «n  inntonpcif  ailb 
others  as  doubly  haxardoas. 
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801  CALYt*f  Caw.       PaH  VIII.-«  b. 

infra  hospiiium  rjmdem  B,  But  it  in  to  be  eo  intended  in  tlMr 
writ ;  for  tho  recital  of  the  writ  is,  hospilatnres  qui  commnma 
hospilia  tenenl,  Sec.  and  the  one  part  ought  to  agree  with  the 
other,  and  the  latter  words  depend  on  the  other,  and  the 
plaintiff  ouslit  to  declare  that  he  keeps  CMnminre  komUhm  s 

U)  Ante  32 .   and  80  the  Said  (o)  books  in  89 H.  6.  21.  (ft)  11  H.  4. 45  a.  b. 

TfinA^  10  £lia.  Oyer  (€)  866,  &».  are  well  reconciled* 

>iir  le  Caw,  58.  (»1  AaleSSa.  1  RoO.  4.  Br.  Aclioa  isr  teOiM,  41.  Br. GokBriir,  18.  Flta. Bm- 

telcfi  5.  , 

ifapeifiibonr,  8.  The  words  are^  ad  hotpiUmdoi  homhKt  per  partet  ubi 
▼e^r"  as  ^T'  ^H/***^^  AotpiHa  exithaU  trmuntnies^  ef  in  eudem  M$pikmU$  / 
ftieiidatthe  1^  which  it  appears  that  common  inns  are  iasttloted  for  pas- 
request  of  the  seng^ers  and  wayfaring  men  ;  for  tlie  Liatin  wort?  for  an  inn  is, 
i*oa*es*tbcre  diversortutfii  because  ne  who  lodges  there  is,  qudsi  diiertens  sc 
aa/hLgo«^  a  via,'  and  ho  drcersoriqlum.  And  therefore  if  a  (6)  neighbour 
be  ttolen,  fttv  who  is  no  traveller,  as  a  friend,  at  the  request  of  the  innholder 
beidiaii  not  lodges  there  and  his  goods  be  stolen*  &c.  he  shall  not  have  an 
tloB.  action  ;  for  the  writ  is,  ad  notpUMaos  hammu^  dfC*  trmuetmtei 

(c)  Ante  32  a.        ^^^^  hospHontes^  S(C.  (u). 

Aa  iaaiLMper       5.  The  words  are  eorum  bona  et  catalla  infra  hospUia  iikg 

ans^cr^for  eriafcnfia ,  ^r.  So  that  the  innholder,  by  law,  shall  answer  for 
Lima*;!/ and  nothini,'^  tluit  is  out  of  his  inn,  but  only  for  those  thiti«^8  which 
for  his  family,  are  tTi/ra  hospilium.  And  because  the  horse,  which  at  the  re- 
tcriand  ata"'  J"®**^  owner  IS  put  to  pasture,  is  not  infra  hospiiium^ 

iiiet,fortii^  for  this  reason  the innnoklcr  is  not  bound  by  law  to  answer 
nn  iP/ra  hot-  for  him,  if  he  be  stolen  out  of  the  pasture  ;  for  the  thing  with 
puium,  which  the  hostler  shall  be  chtirs^ed  oii^ht  to  be  infra  hospithim; 

{e)  1  Roll. 4.     gjjj  therewith  agrees  the  books  in  (r)  U  Hen.  4.45  a.  b.(f) 
(/)  Mte33a.  22  Hen.  6.  21  b.  (g)  42  E.  S.  11  a.  b.   42  Ass.  pi.  17.  where 
{ji)  Aate  38  a.  Knivet,  C.  J.  saith  that  the  innholder  is  bound  to  au&wer  lor 
himself  and  for  his  lamily,  of  the  chambers  and  stables,  Ibr 
they  are  infra  hospilium :  and  with  this  reRolution  in  this  point 
agreed  the  opinion  of  t!ie  Justices  of  Assise,  (M2.  the  two 
Chief  Justices,  Wray  and  Anderson)  in  the  county  of  Suffolk 
J  LJo?*'?fi      in  Lent  vacation,  2(i  £liz.  that  if  an  (A)  iaobolder  lodges  a 

2  Browal.  '^5.^».     Ante  32  a. 


(t?)  If  n  man  hirrs  a  chamber  for  a  term,  to  be. considered  as  S  guest,  York  \.C rind' 

ffatbfvke  t.  Qr\^h*f  Moore  87  a,  or  if  a  Mone^  1  Salk.  388.    S.  C.  2  Lord  Kajm. 

pefton  be  a  guest  but  deliver  the  goodh  on  SSe.  Buller'%  N.  P.  78.   If  a  servant  come 

maothrr  account,  Hoi.  Ah.  Action  snr  Ca<;c,  into  an  inn,  and  ask  to  leave  his  master's 

B.,  the  innkeeper  is  not  cbareeabie.   But  gooiU  till  the  next  market  dav,  and  the  ioa- 

ifamui  leaves  his  goods  at  an  Tan,  aad  goes  keeper  refoses  because  his  aoaseisfullof 

*about  his  affairs,  and  returns  the  same  day,  parcels, and  the  servaiit  sitsdownand  drinks 

the  innkeeper  isanswerable  for  Ihcms  other*  as  a  guest,  and  puts  the  goods  behind  bitn, 

wise  if  he  does  not  return  for  two  or  three  and  they  are  lost,  the  innkeeper  is  liable  to 

dajSi  Bat  if  be  leaves  a  horse,  inasmuch  as  a  the  roaster,  Bennet  v.  McUor^  5  T.  R.  873. 

profit  may  be  derived  on  account  of  its  But  if  an  innkeeper  refuse  to  receive  a  s^ucs.t 

aeepitlie  innkeeper  shall  be  answerable, not-  because  his  liuuM;  is  really  full,  and  }  cl  the 

•witMlanding  the  temporary  absence  of  the  party  says  be  will  shift  for  himself,  if  be  be 

owner,  Moore  876.  Gelley  x. Clark,  Cro.  Jac.  robbed,  the  innkeeper  is  discharged,  ffhUe"* 

189.  Dro»e  v.  Thauv,  1  Latch.  127.  and  the  ctue^  l>yer  158  b.  Doct  aod  Stud.  838. 839. 

pciBon  ksriag  tin  bone       be  <alill«l  F.ir.B.94,99. 
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32  a.  Calyb'i  Case.  205 

man  and  \m  liorse,  and  the  owner  requires  the  horse  to  be 
put  to  pasture,  and  there  he  is  stolen,  the  innholder  shall  not 
am  wer  for  him.  Bot  (a)  it  was  held  by  them,  that  if  the  own*  But  tf  the 

cr  doth  not  require  it,  but  the  innholder  of  his  own  hoad  pnts  ^^'^J^^ut 
hisguest^s  horse  to  gra«5s,  he  shall  answer  for  him  if  he  he  tiic  innkeeper 
stolen,  &c.    And  it  it*  to  be  observed  that  thi'^  word  hostler '\%  ofbisownh«Mi 
derived  ab  hosile  {  and  hospitalor,  which  is  tisod  in  writs  for  an  * 
innholder,  is  derived  ab  hospitio^  and  hospes  est  quasi  hospUium  be  sitaii  au^wer 
pt^ftUt  for  him  if  he 

(a)  1  Roll.  3,  4.   4  Leon.  96.  2BrownI.  255. 

.  *4.  The  words  are,  ita  quod  pro  defeciu  hospilator\  seu  *er-   [  *33  a.  j  1 

by  which  it  appears  that  the  innholder  shall  not  be  charged,  ^'^J'^^^^ 
unless  thrrc  be  a  default  in  hitn  or       servant    in  Iho  well  and  tlmfhc fU-l!vor- 
safe  keepiup;  ntid  custody  ol  their  j^ue^t's  f^^oods  and  cliatteU  «(itbcjfui»t;the 
within  his  common  inn;  for  ihc  innkeeper  is  bound  in  law  to  c^J^'^ 
keep  them  safe  without  any  stealing  or  purloining  ;  and  it  is  which  he  is 
oo  excaae  for  the  innkeeper  to  say,  that  he  delivered  the  (b)  lotifred,  and 

Suest  the  key  of  the  chamber  in  which  he  is  lodged,  and  that  chi'Jlnjr^fwir* 
e  left  the  cfianjber  door  open  ff  )  :  but  lie  ought  to  keep  the  open.  aI- 
nfoods  and  chattels  ot  bin  guest  there  in  safety  ;  and  therewilli  thougbUie 
ai-rees  22  li,  6.  21  b.   11  11.  4.  45  a.  b.   42  Edw.  3.  1 1  a.  And 
ailiiough  the  guest  dolU  not  deliver  his  goods  to  the  innholder  «Hi<i«  to  ihe 
to  keep,  noracqaaints  him  with  them,  yel  iftbeybe  carried  wakeeperto 
away,  or  stolen,  the  innkeeper  shall  be  charged,  and  therewith  ^^''I'' 
agrees  42  Ed w.  3.  II  a.    And  although  they  who  stole  or  car-  with  them  jyn 
ried  away  the  goods  be  unknown,  yet  the  innkreper  shall  be  iftheybecv- 
charged,t^2H.  (j.  ^S.    8R.  2.    Hosteler  7.    i'iih  22il.G.2\.  ^."^^j;;,**' 
But  if  the  guest  s  servant,  or  he  who  (c>  comes  with  him,  or  he  iankevper  shall 
whom  be  desires  to  be  lodged  with  him,  steals  or  carries  away  be  ehar|>«d.  if 
bis  goods,  the  innkeeper  shall  not  be  charged ;  for  there  the  ^,^^^1*^"^;^^' '  ' 
fault  is  in  the  guest  to  have  such  companion  or  servant ;  and  comes^witiT  ^ 
the  words  of  the  writ  are,  pro  defectu  hospitntor^  seu  servkntium  him,  or  he 
suorum,    Vide  9'i  R,  6.  21  b.    But  if  the  innkeeper  appoints  jJ^^^J^^j^^"  , 
one  to  lodge  with  him,  he  shall  answer  for  him,  us  it  there  ap-  lodged  with 
pears.   The  innkeeper  (d)  requires  his  guest  that  he  will  put  Um,  tted*  or 

rnrrir?;  nwav 

his  fooda,  the  innkeeper  tha\\  not  be  charged.  The  innkeeper  requires  his  guest  to  put  bis  goods 
ta  fodh'ii  diwnber,  mider  lock  and  ker,  and  then  tw  will  vwrant  them,  otherwise  not,  the  guest 

lets  them  lie  in  nn  oiitor  court,  whrr?^  t^jcv  nrf  taken  away,  the  innkeeper  shall  not  be<  ' 
(&j  Moor  78.  pi.  207.  158.  pi.  2^^.  2  Bruwul.  2:>5.   (c)  Cro.  El.  2SS.        Moor  158. 


(c>  An  imikeeper  ww  held  not  usw«nhle  -  of  his  owa  goods,  sad  dischaige  the  inn- 

for  Uk?  floods  of  h'\<  i^nrsf  which  were  lost  keeper.  Bur§^eiis  v.  Clementt,  4M.  and  S, 
through  the  ni^tigcacc  of  the  guest  out  of  306.  U  is  no  plea  for  an  innkeeper,  that  at 

a  priYate  room  in  the  inn,  chcnen  by  the  Ihe  time  his  |raeat*t  goods  were  lost  he  was 

guvst  for  the  purpose  of  exhibiting  to  his  sick  and  insane  ;  Tros*  v,  y/nrfreiri,  Cro.  Etiz. 

customers  his  goods  for  sale,  the  use  of  628.    The  tots  of  the  goods  is  prima  faeir 

which  room  was  granted  bv  the  innkeeper,  eridence  of  n^ligence  on  the  part  of  the 

who  at  Ihe  Mflie  time  lold  the  guest  that  innkeenert  yet  if  circunistuices  of  snsptctoa 

there  was  n  key,  and  thai  hf  might  lock  the  arise,  the  guest  nnist  r'rerr5s<'  ordinary  care, 

door,  which  he  neglected  to  do.   And  per  Per  Lord  Kllcnboroii^h,  C.  J.  Hurgeu  v. 

Dampicr,  J.,  an  iniuteeper  is  not  dlsehargsd  OementM^  4  M.  and  S.  SOS.  -vid.  Bae.  Ab* 

bv  th  '  offer  of  a  room  for  lodging  the  guest  Inn<?,  C.  Com.  Dig.  AcHon  ag^ninst  a  com- 

wtth  a  kej  to  it,  unless  the  gue!^  assents  to  mon  carrier*  C.  1.  FamtBorlk\.  Paekwood, 

•nch  oSiBr,  aad  is  coatsat  to  lake  Ihe  easlody  I  Stark.  N«  P«  t49«  Jooes  oa  BailaisBls  94. 
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g(K>  Caltb*8  Case.  Paii  VIII.— 33  a.— 3Sb. 

bit  gcMMis  in  Mieh  «  cfcamlier  under  liick  and  key*  aod  dien  he 
will  wiirnuit  them,  othenrite  not*  tbe  guest  lets  them  lie  In  an 

outer  rotirt,  whore  they  are  taken  away,  the  innkeeper  shall 
J  Y^^S?mI?'       +     cluir^ed,  tbr  the  lault  is  in  the  guest,  as  it  is  held 

The  ilia-  ^*  'I'^o  words  are,  koipitibMS  dammim  mm  veemMs  llieae 

kMpcr'iifaU-  WDfdf  9t9  generali  and  jti  foratmuch  they  depend  on  the 
aiTinovenWe**  P^^cedent  words  they  will  produce  twa  elToels,  viz.  1.  They  il- 

goodMiUbough  Instratc  the  first  word«.    ^.  T!iey  are  restrainod  by  them:  for 
of  them  Many  the  first  words  arc,  eorum  bona  el  cnlnV  infra  ho>pi(i(i  ilia  cxis- 
<ciffw  nlisque  sublracUone  custodirCySfC,  which  words  (kma  el 
charters"  vi-    cotaUa)  bv  the  said  words,  ita  quod^Sfc.  hospitibuM  domtntm  non 
.  dcncos,  obiiga.  nvmhtf  altho«g4i  they  do  not  of  their  proper  rniture  extend 
tions  (i.  e(!<*^^  to     charters  and  efidences  concern iii|^  freehold  or  inherit* 
/at^^Vm'm'^  a nre,  or  (c)  obligations,  or  ot4ier  deeds  or  sprrfnlfies,  botn!:; 
22E.4.  J2a.b.  thiiH»9  ill  aciit^ii,  yet  in  this  case  it  is  expounded  l>y  the  latter 
(c)  Dy.  5.pL2.  words  to  estend  to  them  ;  for  by  them  g^reat  damages  happen 
vS^'fifi'*'       *®      guest :  and  therefore;  if  one  brings  a  bag  or  chest,  &c. 
)ehr.fi8.       ef  e?  idenceB  Into  the  inn,  or  obligations,  deedst  or  other  spe- 
cialties, and  by  default  of  the  innkeeper  tliey  are  taken  away, 
fho  innkeeper  shall  answer  for  them,  nnd  the  writ  shall  be  bona 
et  catnlia  generally;  and  the  declaration  shail  be  special.— 
[  •  33  b.]    2.  Tliese  w^ds,  bma  et  caiaiia,  restrain  the  latter  *  words  to 
If  the  f(\n.sl  be  extend  onl^*  to  moveables :  and,  therefore,  by  the  latter  words, 
beaten  in  tiie    jf  ||ie  |^De8t  be  beateu  in  the  Inn,  the  innaeeper  shall  not  an- 
swer for  it^  for  the  injury  ought  to  be  done  to  his  moveables 
which  he  brings  with  him  ;  and  by  the  words  of  the  writ,  the 
innholder  ou^ht  to  keep  the  goods  and  chattels  of  his  *xuest, 
afiii  not  his  person;  and  yet  in  sucli  case  of  battery,  hospiti 
damnum  evenitj  but  that  is  restrained  by  the  former  words,  as 
haHi  been -said*  And  these  words  aftraafid,  odttfae  futfcweftVMie 
seu  omMone,  extend  to  all  moveable  goods,  although  of  them 
lidony  cannot  be  committed ;  for  the  words  are  not  absque  Je^ 
hnica  captioneySfC.  hut  absque  subtractions ^  which  may  extend 
(J)  ZhML\^  to  any  moveables,  although  of  them(rf)  felony  cannot  be  coni- 
10  £.4. 14  a.    mitted,  m  of  charters,  evidences,  obligatioua,  deedii,  lipecial- 
Fite.EadicU9.  ties,  Sce. 

[If  n  hor-M'  is,  nt  livrrv*.  and  cnts  more  tban  hc  is  WOrtb,  an  action  li^s  nf'ninst  tlrr 
owner  :  but  the  horse  cannot  be  used  or  sold.  Moor  87(),  877. — but  by  tkic  Lmium 
of  fjoiuloii  and  Exeter  tig  korte  maif  Itr  sold;  but  s«c  I'upliam  127.  Hubbuon  T.  H'ai- 
ttr.]  —Note  to/unmer  edition,  vide  Jata  V.  Faarkf  1  Strange  &&7.  Wmrkrvtkt  v.  Or^f^ 
i»i,2Broinil.  SS5. 
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PAINE'S  CASE.  [3*8.] 
Trin.  29  EUz.  Rot.  '321. 
In  the  Coiumou  Pieas. 


Sammbs. 
Pt.VlU.— 34  a. 


Lands  were  given  to  Ihe  cider  daughter  in  tail  general,  remainder  to  the  Paine 
jounger  daughter  in  teil  general,  the  dder  daughter  mwried,  ind  had      _  «. 
imie,  which  waa  heard  to  cr j»  and  died,  aflermfda  Ihe  dd«fr  daughter 
died  without  i^oe:  held  thehutbandihall  be  tenant  by  the  curtcsj  of 

these  lands. 

♦Ill  rvery  cas  :  whrre  a  man  takes  a  wiff  "it^iscd  of  such  estate  in  a  tene- 
ment so  thai  Uie  issue  whu  li  he  hath  by  his  wife  might  by  possibility 
inherit  the  same  tenement  uf  nucb  eslatc  as  the  wife  liath,  us  heir  to 
the*irifi»  after  the  death  of  the  wife  he  shall  have  the  eame  lands  bj  the 
enriesj  of  Bngiandf  otherwise  not*. 

•The  time  of  the  birth  of  the  iaiue  is  not  material  if  it  be  in  the  life  of 
the  wife«.     C.  [1  Anders.  1 84.    I  Leon.  167.  Golddi.  81.] 


Betwebn  Paiiie,  piaintiflf  in  trespass,  und  bammes  and  Tan-, 
ner,  defendants,  Ibr  trespwM  done  in  Itndi  in  B.  in  the  connty 
offkwex  ;  on  not  goilty  pleaded,  the  jurors  gave  a  special  ver- 
dict to  this  eflfect :  a  nan  hath  issue  two  daughters,  the  said 
lands  in  ivhich.  Sec.  were  given  to  the  elder  daughter,  and  to 
the  heirs  of"  Jk  r  body  begotten,  the  remainder  to  the  youngfcr 
daughter,  and  tu  the  heirs  of  her  body,  &c.  'i'he  elder  daugh- 
ter  look  to  husband  the  said  Sammes  one  of  the  defendants, 
who  bad  issue,  which  was  heard  ery,  and  died,  and  afterwards 
the  elder  daughter  died  without  issue ;  after  whose  death  the 
said  Sammes  hold  liimself  in,  clainiin*::  to  bo  tenant  by  t1«e 
curlesy,  upon  whom  tiie  younger  daughter  entered,  and  tlio 
said  Sanimes  and  Tanner  as  servant  to  him  re-entered;  upon 
which  re-entry  the  younger  sister  brought  the  said  action  of 
trespass ;  and  it  was  objected  for  the  pfaintiff,  that  the  hus- 
band in  this  case  should  not  be  tenant  by  the  curtesy,  because 
the  estate  of  the  wife  was  determined,  and  the  estate  of  the 
husband,  which  was  derived  out  of  the  estate  ot'the  wife,  could 
not  continue  longer  than  (he  primitive  estate  endured  (a)  ;  for 

(a)  In  the  report  of  this  case,  1  Leon.  168.  this  will  not  avoid  a  tenancy  by  the  cur- 
Anderson,  J.  is  made  to  say  that  *'  if  a  feoff-  "  tesy  :  but  olhcrwi'^f'  it  is  if  the  estate  be 
•*  ment  be  made  to  the  use  of  J.  S.,  and  his  *^  determined  by  a  cuudiLion,  for  this  shall 
**  heirs,  until  J.  D.  hath  done  such  a  thin^,  **  relate  to  the  defeazance  of  ilie  estate.** 
**  and  then  untu  the  use  of  J.  D.  and  his  This  last  manner  of  stating  the  point  leaves 
**  hcifs,  the  thing  is  done,  and  J.  S.  dieth,  thecaseof  a  conditional  limitation  untouch- 
**  his  wife  shall  be  endowed.**  In  the  report  ed  i  and  merely  takes  the  broad  ground  of 
of  the  same  case  by  Ihc  Judge  hiniself,  no  distinction  belwncn  estates  spent  and  estates 
each  point  is  mentioned.  In  Golds.  81.  the  defeated;  for  the  word  limitotion  used  by 
observation  of  Anderson  is  stated  to  be  that  Gouldsborou^h  means  a  simple  limitation. 
**  if  an  catale  be  determined  by  limitation.  Whether  a  title  of  dower  or  cnrlesy  iSk  do< 
TOL.IV.  a 
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(ff)Co.Lit45b.  eetUMte  statu  primitivo  cesiat  derivaUvut ;  and»  therefore,  if  (a) 
184  ft.  351  a.    tenant  in  tail  makes  a  lease  for  lives,  according  to  the  statute 

1?"  Irn'       of  32 IT,  8,  cnn.  28.  and  aflerwards  dies  without  issue,  this 

riow.  r)M).  _  .        11  ft  -1111  • 

2RollJ^p.491.  lease  beiniij  derived  out  ot  the  estate  tail,  shall  not  continue 
Dy«r49.  pl.€.  longer  than  the  estate  tail,  against  the  opinion  in  33  H.  8.  48a. 
ErN^c  37o!''  ^y^"**  9"^^       eoneettutn  per  totam  curiam.  And  when  the 
wife  dies  without  issue,  he  in  remainder  fihall  enter  by  fiiree  of 
an  immediate  eih  to  him,  and  his  iosue  shall  have  a  Formedon 
f *  Si  b«3    in  the  descender  upon  an  immediate  i^iR  ;  *and  it  is  not  like 
the  case  of  dower;  for  the  wife  shall  be  endowed  although  she 
hath  no  issue ;  and,  therefore,  although  the  estate  determines 
or  not,  for  want  of  issue,  yet  the  wife  by  the  law  shall  be  en- 
dowed :  but  a  man  shall  not  be  tenant  by  the  curtesy  unless  be 
hath  issae,  nor  if  he  hatli  iRSue,  unless  the  same  issue,  or  some 
othor,  support  the  estate  which  ho  shall  hold  by  (he  curtesy; 
and  dower  is  more  favoured  than  the  estate  of  n  tenant  by  the 
curtesy :  for  a  woman  shall  be  endowed  of  lands  where  the 
{!,)  (  o.  Lit.  30  husband  had  but  a  seisin  in  (6)  law :  but  a  man  shall  not  be  te- 
n.  :\\  u.  m  b.  nimi  tiy      curtesy  of  land  unless  the  wife  was  (e)  actually 
Pftrk'.w<^^304'  seised  in  deed.  To  which  it  was  answered  and  resolved  by  the 
I>r.&Stud.84a.  whole  Court,  tluit  at  the  common  law,  if  {d)  lands  had  been 
(e)  Co.  Lit.  29  given  to  a  woman,  nnd  the  heirs  of  Iut  body,  and  she  had  taken 
'ect°457. ^""^  a  husband  and  liati  issue,  and  the  issue  died,  and  the  wife  also 
Co.Liuaoa.  without  issue,  whereby  the  inheritance  of  the  land  did  revert 
to  the  donor,  in  that  case  the  estate  of  the  wife  is  determined, 
and  yet  the  husband  shall  be  tenant  by  the  curtesy,  for  thattt 
Co.LitJOa.  tacilt  implied  in  tlie  «;trt.    It  is  acijndged  in  21  11.  3.  (e)  Dower 
Perk.  sect. 466..  jgg^  ^y^^^        ^^^^^  i^^^jp  [jy  ^  woman  inheritrix,  which  is 

dead,  which  i?-8iie  mi^^ht  inherit  the  land,  he  shall  be  tenant  hy 
the  curtesy,  altitou^^h  the  wite,  b^  a  t'ormer  husband,  havu  issue 
'  h««^  <^  Inheritable,  and  althouf^h  that  issue  be  dead.  And  therewith 
taicet  iTfvifts  ^"i^^*  aj^rees,  lib*  1.  cap.  Dower,  fol.  10  b.  (/)  in  every  case, 
siiMil  of  such  where  a  man  takes  a  wife  seised  of  such  estate  in  a  tenement, 
estate  in  a  te-  gQ  i^q^  which  ho  hath  by  his  wife  might  by  possibility 

the  issue  whicb  he  hntli  hy  hVs  mis'it  hy  poss'ihility  inherit  the  same  tcnf  nicnf  of  snrh  r  tste 
as  the  wife  bath,  as  heir  to  the  wife ;  after  the  death  of  the  wife,  he  shall  have  the  saute  laods  by  the 
cnrtcqrof  EniMdt  otbenriaeikot.  (/)  Co.  lat.  40  a.  Lit.McLS2. 


fcatcd  by  the  operation  of  a  conditional 
limitation  is  a  point  which  has  been  much 
douliled  io  practice.  In  Bmdeworth  y.Thir' 
I  Coll.  Jur.  332.  S  Bos.  and  Till.  <j52  n. 
Bull.  Co.  Lilt  241  a.  note,  it  was  decided 
that  a  tnan  is  otlitled  to  curtesy  of  a  fee  de> 
li'rmincd  by  oxcculory  devise  or  sliifling 
use.  And  although  l^he  authority  of  Uiis  case 
has  been  frequently  questioned;  Park  on 
Dower  179.  Sii;;ilcn  on  Powers  'V.i%.  :',vi\  edit. 
Butter  Co.  l.ili.  '241  a.  n.  Preston  Abslrai  l^, 
Vol.  ill.  ;  ycl  it  was  followed  in  Ihu 
ewe  of  Goodenough  v.  Goodenougk^  K.  B. 
1775.  .4nd  in  the  late  e;iso  of  Hfoodt/y.  h'inf^y 
8  Bing.  447.  which  was  scut  br  the  Vice- 
Chaocellor  for  the  opinion  or  C.  B.,  the 
Court  fully  recognized  and  adopted  itsau> 
thoritf.   11  may  now,  therefore,  be  consi- 


dered ".nttlrd  itiat  a  woman  is  dowable  of 
a  fee  dcteruiiued  by  executory  devise  or 
ahtfting  use. 

If  Ii  (s  ill  1 1  been  doubted  whether  a  woman 
will  be  culitied  to  be  endowed  of  a  fee  in 
her  husband,  -which  is  defeated  b^  a  power 

of  appoiatinent  iit  him:  but  this  point  is  now 
setLlc»l  In  Hay  v.  Pung,  5  B.  and  Aid.  561. 
certain  lands  were  conveyed  lo  such  uses  as 
C.  D.  sliould  by  deed  appoint;  and  in  del  lult 
of,  and  until  .T[)poinlnie(if  to  the  \i<v  (  I  I D. 
iu  lee,  C  1).  atlcrwards  in  execution  of  the 
power  by  deed  duly  made  an  appolotinent 
of  the  said  estates  in  favour  of  K.  F.  in  fee  $ 
C.  i).  at  the  time  of  making  the  appoint- 
nsiit  was  married.  His  wife  was  hsU  not 
to  lie  dowahle  out  of  theie  land& 
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inherit  the  same  tenement  of  such  estate  as  the  wife  halh,  as 
heir  to  the  wife,  in  Bueh  caie,  after  the  death  of  the  wife,  he 
shall  have  the  same  lands  by  the  curtesy  of  England;  ofherwise 

rot.    By  which  maxim  it  appears,  that  the  seisin  of  the  wife 
ought  to  bo  of  such  inheritance  which  onpjht  to  have  this  in- 
cident aujongst  others,  that  the  issue  which  the  husband  shall 
have  b^- her  may,  by  possibility,  inherit;  and  that  may  fail, 
either  in  respect  of  the  issue,  or  in  respect  of  the  manner  of  in* 
heritance.   In  respect  of  the  issue,  if  it  be  born  dead.  And 
therefore  Glanvil,  1.  7.  c.  18.    Si  r.r  uxore  ma  hatred'  hahti- 
erit Jilium  vel  fiiiam  clamantem  ct  (tudifum  infra  quatuor  parieteSy 
Src.  Et. Bract.  I.  5.  Dp  E.vccpt\  c.  30.  s.  437, 438.  Si  quis  uxor* 
duxerit  habenUm  hctrtdif  tel  marilagium^  vel  aliquam  terram 
tausa  donathnit^  H  Uherot  inC  se  hahuerii  ex  Justis  nuptiis  pro* 
ereai\  ft  uxor'  prasmoriai\  remanebit  viro  htBredW  ei  terra  sua 
Ma  vita  ipsius  viriy  ifoe  supers^  ftierii  liheri  site  morlu't,  dum 
tamen  '^^rorl  aiit  rnccni  nnf  cinmorem  dimiserinf,  qinnf  nuiHalur 
inC  qualuor  parieteSy  si  hoc  probe C :  et  licti  partus  inorifiC  in 
ipso  partu,  vel  vivus  nascal\  vel  forte  semlmorluus^  licet  vocem 
nan  emiserit^  solent  obstetrices  in  fraud'  veri  hasred^  protestari 
partum  vivum  nasci  et  legHim*  el  ideo  necesse  est  vocem  proharcf 
et  licet  fiaturahter  mittus  nascatur  et  surdus,  tamen  clamorem 
emittere  dthct^  sive  tnnacufif  ^  sit  site  fa-jfilyin  ( tindc  versus)  nam 
dicunt  L.  vrl  A.  qiwtquot  iiasruntHr  ab  Ere.  And  Fleta,  lib.  fi. 
cap.  56.  and  he  agrees  u  ilh  lii  acton,  ft  i  t:'  tisdem  verbis.  So 
that  Lritt.  lib.  I.  cap.  4.  fol.  7  b.  might  well  say,  (t)  some  have  co^'^tV^s 
said,  that  he  shall  not  be  tenant  by  the  curtesy  unless  the  child  aoa. 
which  he  *  hath  by  his  wilb  be  heard  (d)  to  cry ;  for  by  the  cry  it  is  [  *35a«  1 
proved  that  the  child  was  alive ;  ideo  qucere.  But  he  saith  before 
in  the  f^arac  rhaptpr,  if  the  husband  nave  issue  crying,  or  alive,  ToeotUleU^ 
so  that  ill  his  opiiuon  the  crying  is  not  necos'^nry;  for  it  is  true,  ^J^^fnt  the 
if  the  issue  be  born  alive,  it  sufficeth,  ami  liie  crying  of  the  Usue  be  bom 
child  is  but  a  proof  that  it  is  alive:  and  this  is  well  proved  by  7^ 
the  form  of  pleading  (which  is  the  strongest  proof  in  law),  for  cXeneeoMbe 
the  pleading  in  such  case  is,  Quod  prtJccT  A.  G.  fuit  seisit'  de  fact. 
tenement*  pra^tV  in  domhilco  mo  ut  de  feodo^  et  sic  inde  seisit*  (a)  l  And.  3.*). 
crpit  in  vir*  J.  TV.  per  tjuod  idcin  J.  et  A.  fuer*  seisit'  de  tene-  Perk. sect.  471. 
ment'  prtcd'  cum  pert'  in  dominico  suo  ut  de  feodo  in  Jure  ipsius  3^^^** 
A,  ipsique  sic  inae  seisiti  existenC  habuer*  exitum  inter  eos^  Sfc.  Dyrr25.  pi.i59. 
poHeaque  prced^  A,  uxor*  pradC  J.  obiit^  idemque  J,  ipsam  su-  <^>-  Ben.  85.  pi. 
pervixjet  se  ten*  in  tenem*  prced*  ac  tnde  fuit  seisif  in  domi-  (Ajco.Llt.29b. 
nico  suOy  ut  de  lib'  tenrm*,  ut  ffnrtfs  inde  per  /rq-'  Angl*.  And 
if  in  that  case  issue  be  taken,  tp/od  non  habut  i  '  exitum,  SfC, 
the  effect  of  the  issue  shall  be,  whether  they  had  issue  born 
alive,  quia  mortuus  exitus  non  est  exittts/  and  the  crying  is  but 
a  proof  of  the  life.    Vide  S8  H.  8.  (c)  Oyer  25,   But  in  the  (r)  Oy.  2.>. 
case  at  bar,  to  remove  all  scruples,  it  was  found  that  the  issue  *f '**ii3 
was"  heard  to  cry.    And  in  this  case  it  was  well  observed,  that  l^j^    '      "  * 
GInnvil,  Bracton,  Britton,  and  Fleta,  may  be  vouched  lor  an- 


tiquity and  ornament  in  cases  where  they  concur  with  the  later  (rf)  lOCo.73 
authority  of  law,  aud  do  not  impugn  the  common  experience  H<wrd.357  a. 
and  allowance  in  judicial  prdceedings  at  this  day.  S.  If  a  wife  ^  '""»ster. 


not  haviof  (he 

Bbape  of  nuudtiadi  i»  no  iawn  in  Uw  t  but  a  mere  defied  or  deformUy  in  hand  or  foot  ia  imnuterial. 

R  S 
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(«)Colite.S9b. -be  delivered  of  a  (a)  monBter,  which  hatb  not  the  shape  of 
mankind,  it  is  no  issue  in  the  law ;  but  although  the  issue 

(1>)Co.JAl  h^\e8ome(h)  dpformity  or  defect  in  the  hand  or  foot,  and 
2$h,  yet  hath  liuinaa  shnpp,  it  Rutfireih  :    and  therewith  agrees 

Bracton  ubi  supra,  lUm^  si  cum  partum  edidcrity  tamen  prius 
decHn'  ad  monst\  et  ctitn  clam*  emitt*  tkher\  emiU*  rueit\ H  him 
videt'  fuod  ten'  mm  debet  excrptio  (i.  e.  ten'  turn  debet  per  le^ 
jittgt)  quia  partus  monstr*  eti  turn  non  unseat*  ut  homo;  sednon 
dico  parC  monstr*  licet  nalura  mernh'  viinuer*  rei  ampliaverit, 
mi7mer\  ut  in  defect'  digilor*  rel  hiijif^fnodi^  awpliaveril,  ut 
si  plur'  digilos  vetcrticttt*  sicul  sex  vel  plitrvs^  ubi  non  debet  hab* 
nisi  quiuque  si  inutilia  nalura  redd'  memb\ut  si  curvus finer* ^  vel 
If  the  cUM  be  gibboius^  vei  memb*  tortuota  habuer^»  3. 1  n  some  cases  'the  time 
thc'beu"*?'  birth  is  material,  and  in  some  not ;  and  tlierefore  when 

thewu/^  the  Lord  Dyer  was  Serjeant,  he  was  (as  he  hiini^elf  Mid  in  the 
ceased,  the  Common  Pleas)  of  counsel  with  this  case:  one  Hrpprs  of 
«itiU^  o  Norfolk,  took  to  u  ileim  inheritrix,  who  was  great  with  child 
tny;  btitif  "^  him,  and  died  in  lier  travail,  and  (he  issue  was((*)  ripped 
fheiinebe  out  of  her  belly  alive,  and  by  reference  out  of  the  Chancery 
Umeof'h*cd  Justices,  they  resolved,'  (hat  he  should  not  be  tenant  by 

teenu  \t  IB  \m'  the  curtcsy,  for  it  ought  to  begin  by  the  birth  of  the  issue, 
[♦  35  b.]    and  be  consuromnted  by  tlie  death  of  the  wife  •and  the  estate 
material.         of  tenant  'by  the  curtesy  ought  to  take  away  the  immediate  de- 
(c)  Co.  Lit.      scent.  But  if  a  man  (d)  hath  issue  by  his  wile,  and  attertvardn  land 

id)Caj.itJi&h  ^i*^'  ^  BUhe  or  dead  at  the  time  of 

{  jLodMMh,  ji^g  descent,  he  shall  be  tenant  by  the  curtesy,  for  the  time  of 
the  birth  of  the  issue  is  not  material,  if  it  be  in  the  life  of  the 
Tocatitleto     wife.    4.  In  respect  of  (he  mnnnpr  of  inheritance:  as  if  (e) 
issu^'mimbe    la"ds  be  given  (o  n  woman,  aiui  tii(^  lieirs  male  of  her  body, 
sQcbas  migbt  B^^d  she  takes  ahuHband,  and  hath  isi^ue  a  dau£h(er,  the  bus- 
Im  inherited,  hand  shall  not  be  tenant  bv  the  curtesy;  for  the  issue  cannot 
(«)CoXli.29b.  by  any  possibility  inherit  the  same  lands;  and  so  out  of  the 
rule  of  Littleton  and  of  the  judgment  in  21  H.  3.   And  at  the 
(/)  Periksect.  common  law,  (f)  if  Innds  hnd  been  ijiven  to  husband  and  wife, 
and  lo  the  heirs  of  their  two  bodies  bci^ottrn,  nnd  they  had 
issue,  and  the  husband  died,  and  she  took  another  husband, 
and  had  issue,  the  second  husband  should  be  tenant  by  the 
t?ottca3C  a.  curtesy  ;  and  80  is  it  adjud|^ed  in  f  30  B.  U  Worm,  66«  whidi 
proves  that  the  issue  by  the  second  hosband  might  poi«ibly  in- 
At  rommnn      nerit ;  for  at  the  common  law  after  issue,  it  was  taken  to  (g*) 
irw,  after  i«-   thrtu  purposes,  that  the  tenant  in  tail  had  a  full  fee-simple, 
tailto  three '*  1^  'f*o  forfeit  it  by  attainder  of  felony,  as  the 

purposes  bad     book  is  in  7  E.  3.  G,  and  7  b..  so  (hat,  uiihough  the  tenant  in 
•  te-^inpie.    mil  afterwards  died  withoot  isane,  the  land  slKiuld  not  revert 
nR^H^sSfo*'^  to  (he  donor.       That  (he  tenant  in  special  (ail,  by  having 
2  Inst.' 3:^4.'     issue,  had  a  full  fee-simple  to  make  the  lands  descendible  to 
(ii}CoiiLi9iu  her  issues  by  nny  other  husband:  for  as  by  her  fA)  alienation 
she  might  make  i>trangers  to  (lie  blood  to  be  absolutely  inherit- 
7C0.99.        able;  so  by  construction  of  law,  aAer  issue  had,  all  lineal 
heirs  of  her  body,  by  what  husband  soever  tiiey  were  begotten, 
should  ioherit  to  her,  as  a  benefit  and  incident  taeiti  an* 
nexed  to  her  estate  by  the  law  ;  for  it  was  said,  that  by  the 
having  of  iasaey  it  was  a  gift  and  dispositioa  in  law  to  the  bus* 
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band  fur  his  lite  ;  which  dispc^ition  and  uileratioii  oftbe  estate, 
although  it  be  for  life,  lacUi  as  an  incident  to  it,  makes  the 
isstie  oftbe  iecond  busband  inberitable.    Aaifa  (a)  man  (a)coJLU.i5«. 
bath  Msue  a  ion  and  a  dao^hter  by  one  Tenter^  and  a  son  by 
another  venter^  and  diet,  if  the  elder  aon  ntakesaleaBe  for 
life,  against  whom  the  wiTe  of  the  father  recovers  dower,  and 
afterwards  the  elder  son  dies,  the  sister  shall  have  the  rever- 
sion in  fee,  because  the  elder  son  hath  altered  the  reversion  by 
bis  lease  for  life,  and  the  tenant  in  dower  leaves  the  reversion 
in  the  lessee  for  life,  vide  7  H.  5. 4.  s  but  that  the  issue  oftbe 
second  husband  shall  inherit  in  such  case,  is  directly  proved  by 
the  statute  I}r  Donis  condilionaHbus  {b)^  Jirc  hahrat  rfr  cn'trro  (&) S ImL 336. 
srcnndus  vir  hujtis^modi  mulieris  aliqitid  ienemenio  si<  data  per 
condiiionem  post  moritm  uxoris  sua  per  legem  Anglicr,  nec  exi' 
iuidc  sccundo  viro  et  muliere  successionem  hasred' :  for  if  the 
isBue  oftbe  aeeond  husband  should  not  inherit,  tbe  second  bus* 
band  shall  not  be  tenant  by  the  curtesy  ;  as  it  was  adjudged 
in  the  said  case  in  21  H.  3.    And  Fleta,  uhi  supra^  saith,  iex 
tamen  ista  ad  secundos  *T'iros  non  extnidituTy  co  quod  palam  [  *  36  a.  ] 
inhibcLur  per  stalutum:  but  a  Her  issue  had,  the  tenant  in  tail  at 
the  commua  law  hud  not  such  a  icc-Bimple,  that  his  (c)  collateral  (c)  CoJit.  19a. 
heir  which  id  not  heir  of  bis  body,  should  inherit.  And  if  land 
were  given  before  the  statute  to  husband  and  wife,  and  the 
heirs  of  their  two  bodies,  and  they  have  issue,  and  the  wife 
dies,  and  the  husband  take  another  wife,  she  shall  he  endowed, 
as  it  is  held  in  12  H.  4.  3.  Markham's  catie;  and  by  conse- 
qoence  the  issu^  which  she  by  possibility  mip^ht  have,  shall  iu- 
berit  the  lend.   And  wde  Fits.  tit.  Tail  2.,  and  mnk  the 
agreement  of  the  law  in  both  the  said  cases*   And  where  Lit-  The  reMon  a 
tieton  saith,  (d)  as  heir  to  the  wife,  these  words  are  very  mate-  J^nant  bv* 
rial ;  for  that  is  the  true  reason,  that  a  man  shall  not  he  tenant      curtesy  of 
by  the  curtesy  of  a  seisin  in  law,  for  in  such  case  (he  iseue  ought  a  aeiun  iti 
to  make  himself  heir  to  liim  who  was  last  actually  seised,  &;c«  (d)CoXit. 40 a. 
«ufe  J 1  H.  4. 11. 40  E.  3.  9,  &c.   And  the  tenant  bv  the  cur- 
tesj  shall  be  attendant  to  the  lord  paramount,  which  be  cannot 
bot  because  the  wife  died  before  she  was  actually  seised:  but 
tennnt  in  dower  «1iall  not  be  (f)  ntfcndant  to  lord  paramount,      9Co  nsb. 
but  (o  the  heir,  aod  therefore  she  shall  be  endowed  of  a  seisin  ^  RoU,t>ii5. 
in  law.    Aaii  Die  case  at  bar  is  directly  within  the  said  maxim, 
for  the  issue  of  the  husband  which  he  had  by  his  wife  niighi 
by  possibility  hare  inherited  the  wife.  S.  It  appears,  that  at 
the  common  law  the  budl>and  shall  be  tenant  by  tbe  curtesy, 
if  he  hath  issue,  although  afterwards  the  wife  dien  without 
issue,  a*  it  i?^  ndjudErcd  in  {/)  20  K.  I.  uhi  sttpra^Rnd  this  case  (/) AiitM351». 
in  not  reslraiued  by  tlie  btiUute  aloresaid.    3dly.  Lit.  lib.  1, 
cap.  4.  fol.  7.,  agrees  with  this  judgment,  for  he  saith,  that(|^)  Or)  Co.Lit.2y  a. 
tenant  by  tbe  curtesy  of  England  is,  where  a  man  takes  a  wiw,  ui*  Met  3S. 
eeised  in  fee^impie,  or  in  fee-tail  general,  or  as  heir  of  the 
apecial  tail,  and  hath  issue  by  tbe  same  woman,  male  or  fe- 
male, heard  or  nlive,  be  the  issue  afterwards  dead  (note  thnt) 
or  alive,  if  (he  witedies,  tbe  husband  shall  hold  the  land  during 
bis  life,  by  the  curtesy  of  England.    So  that  it  appears  by  him 
that  it  is  not  material  whether  the  estate  tail  continues  or  not. 
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The  truerca-  4.  It  appears  that  ihe  (rue  reason  of  dower,  ami  ihe  reason  of 

Md^bc^relloa  t^'^casc,  (snUret)  the  possibility  of  Hie  issue  to  inherit,  &c.  are 

ofthiftcase,  all  one.    And  if  (a)  tenant  in  tail  takes  a  husband,  and  bath 

tlie  poMi-  issue  and  diesi  now  the  husband  is  tenant  by  the  curtesy ;  and 

k!uc toiuberit,  although  afterwardt  the  issue  dies  witboul  issue,  so  tliaC  the 

we  all  one ;  '  estate  tail  is  determined,  yet  his  estate  shall  eontinue ;  for  it  is 

and  the  right  not  Arrived  merely  out  of  the  estate  of  the  wife,  but  is  created 

an'i"'t!u?uii  ^^^^        by  privilege  and  beueiit  of  law  LacUe  aunexed  to 

isnot(U>XcaUsd,  the  gilt. 
•IthoMgh  Uw 

Mtate  tail  be  datermiAad.    (a)  Co.  Lit.SO  a. 


[  36b.l  THE  CASE  OF  BARRETRY. 

Pki8ch«  SO  Eliz. 

Pt.VUI^— 36b«  A  common  barrator  is  a  common  moTcr  or  stirrer  up  or  roaiataincr  of 

suits,  quarrels,  or  parties,  either  in  courts,  or  in  the  country  in  roorts 
of  record,  and  in  the  rouiitj,  hundred,  and  other  iafcriorj^ coiurta. 
And  in  the  country  in  three  nmaners. 
1.  la  disturbance  ui  liie  peace. 

9.  In  takiiii;  ordetaiaiog  of  the  poweanion  of  bonacB,  lands,  or  goods, 
&C.,  which  are  in  queation  or  coatroverty,  not  only  by  force,  butalao 

by  subliltj  and  deceit 

:3.  By  false  invcntioD  and  sowing  of  calamny,  rumours,  nod  reports, 
wherebj  discord  and  disquiet  arises  between  neighbours. 
*Wbat  makes  a  common  barretor,  aud  wbj  so  called.* 


Not  A,  on  evidence  upon  a  travor?e  of  nn  indictment  of  barre- 
(*)Co.Ul368  try,  it  was  held  per  curiam,  that  a  common  (A)  harretor  is  a 
a.  3Inil.l75.  common  mover  or  stirrer  up,  or  maintainor  of  Huits,  quarrels, 
or  parties,  either  in  courts  or  in  the  country :  in  courts  of  re- 
cordy  and  iu  the  county,  hundred,  and  othler  inferior  courts : 
3Cd^a  b  ^  country  in  (c)  three  manners.    1.  In  disturbance  of  the 

peace.  2,  In  taking  or  detaining  of  the  possession  of  houses, 
lands  or  goods,  &c.,  which  are  in  c|uestion  or  controversy,  not 
only  by  force,  but  also  by  subtilty  and  deceit,  aud  for  the 
most  part  in  bup^ression  of  truth  and  right.  3.  By  false  in- 
vention, and  flowing  of  calumny,  rumours,  and  reports,  whereby 
discord  and  disquiet  arise  between  neignl>ours.  And  all  the 
said  qualities  of  a  common  barretor  are  proved  by  the  indict- 
ment of  one  for  barretry,  and  by  m\v  books  :  for  first  it  is  said 
in  the  indictment,  quod  est  com  mums  i/ta  rtrtalor,  within  which 
wuid  is  included  a  quarrcUci  ia  his  own  cause^  and  a  mover  or 
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maintainer  of  quarrels  between  others,  for  the  most  part  in 

suppression  of  truth  and  ri^ht :  and  this  appears  by  the  Rtatuto 

of  Westrain.  1.  (a)  cap.  §3.    It  is  provided,  that  no  sheriff  (a)2lo»i.225. 

suiier  any  harretors  or  maintainerg  of  quarrels  in  their  couiily 

courts,  &c.    Ill  40Ed.  3.  3J  b.  the  (6)  plaintiff  counted  iii  a  (i)  Fitz.Deciea 

dixies  taatvm,  that  the  recognitor  In  an  aasbe  took  of  certain  ^"^j."  ^'^.^  .  _ 

people  who  were  barretors  and  embracers  of  the  said  suit,  9dL  tum  s!^"^ 

of  every  one  90s.  which  was  in  a  cause  depending  in  a  court 

of  record.    The  statute  of  (c)  Ragraari  t!u«  King  will??  and  en-  (e)31iiit  175. 

joins  the  justices,  that  none  in  complaiiiin;i;  nor  in  aunwerin^  ' 

*be  not  surprised  nor  encompassed  by  (</)  hockettors  or  barre-    [*  37  a.  ] 

tors ;  that  tne  trath  be  not  followed,  and  the  trespasses  remain     :ni.>t  i;5b. 

nnponisheil.    And  the  statute  of  West.  I.e.  (e)  18.    For-  {e)  Vo^u-,iA\)h. 

asmuch  as  the  common  fine  and  amerciament  of  the  whole  21niui96,i97. 

county  in  Eyre  of  the  justices  for  lalse  judgments,  and  otiicr 

trespasses,  is  unjustly  assessed  l)v  sheriffs  and  barretors  of  the 

counties,  so  that  the  sum  is  man)  times  increased,  and  the  pur- 

eels  otherwise  assessed  than  they  ought  to  be,  to  the  dauia<^c  of 

the  people.   And  that  will  be  sufficient  to  excite  or  mointnin 

quarrels  in  courts :  and  for  moving  or  maintaining  quarrels  in 

the  country,  Littleton,  lib.  3.  cap.  Warranty,  fol.  158.   U(f)  (/)  Ut.  158  b. 

A.  de  IV  be  seised  of  a  house,  and  F.  de  G.  who  hath  no  riirht,  c  'VVai 
1  I  I  •    ■        11  .     1  •  I  I  •    sect.  701, 

enters  in  the  same  house,  claiming  the  house  to  nim  and  his  Co. Ut.368«. 

iicits,  but  llie  said  A.  continually  dwell$rin  the  said  house  ;  in  l$ftlk.4^ 
that  case  the  possession  of  the  freehold  shall  be  continually  ad« 
judged  in  A.,  &tc»   But  if  the  said  F.  G.  makes  a  feoffment  to 
certain  barretors  in  the  country,  to  have  maintenance  of  them 
in  the  ^nme  liotice,  by  a  deed  of  feoffment  with  warranty,  by 
force  H  iiereof  A.  de  15.  dnros  not  stay  in  the  said  house,  but 
goes  out  of  it,  &c.  this  warranty  commenceH  by  disseisin.    By  Whnt  makes  a 
all  which,  and  by  many  other  authorities  which  might  be  citecl,  cmnoMn  bar- 
it  appears,  that  a  eominon  barrator  is  a  common  mover  or  go^^^'.'^ 
maintainer  of  qunrrels,  either  in  courts  or  in  the  country.  If 
it  be  a§ked  why  this  busy-body  is  called  barretor  ?    Some  de- 
rive a  (g)  barretor  from  the  French  word  (6rtrr«^«/r)  which  (^)  Co. Lit. 
signifies  a  deceiver:  others  from  the  Latin  word  {barcUro)  308 b. 
which  6ig:ni6es  a  vile  knave,  or  unthrifl :  others  because  they 
maintain  pleas  at  bars  in  courti^  or  stir  causes  of  auits^  derive 
this  word  (barreior)  from  two  legal  words ;  (barra)  which  sig- 
nifies  the  bar  in  courts,  where  causes  arc  dobatpt},  Sec  and 
(rcttum)  which,  as  appears  in  the  writ  JJe  hominc  re  pic  gi  undo  ^ 
in  the  Register,  signifies  a  crime  or  offence ;  and  because  a 
common  barretor  is  principally  an  offender  in  moving  or  main- 
taining of  quarrele  at  bars^  <ci/.  in  courtsi  or  in  the  country, 
which  are  causes  of  suits  in  courts,  he  is  called  a  barretor,  or 
har  offender.    In  the  civil  law,  harrataria  dicitur  (piando  judex 
■petit  nliquid  indcbilifm  ?(t  jusliliuju  JhciaL    But  m  the  law  of 
England,  this  word  {barret)  doth  signify  a  qiiarrel,  whence  he 
who  moves  or  maintains  quarrels  is  called  a  barretor;  and  it  is 
80  expounded  by  the  whole  Parliament,  in  93  E.  1.  in  Siat  De 
Conspir*  where  the  act  saith*  stewards  and  baitifb  of  great  lordsy 
who  by  their  seigniory,  office,  or  power,  take  upon  them  to 
nointaiA  or  austain  pleas  or  barretS|  for  other  parties  than 
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f  *  37  b.  ]  *  those  which  touch  their  lords  or  themselves.  Where  it  is 

The  party  must  "i^st,  that  barrets  ei^iiifies  quarrels  :  but  he  ous^ht  to  he  rom- 
be  a  common  munis  barrcctntor^  seil.  not  in  one  or  two,  but  in  many  causes, 
onTor^two***"  ^  that  he  may  be  proved  a  common  barretor.  2.  The  words 
but  ia  many 

of  tbe  indictmeot  are,  pacU  domini  Regis  perturbator^  $cil,  a 
ttukei.         common  mover  or  maintainer  of  brawls  and  firays,  by  which 
the  peace  is  broken.    The  other  words  of  the  indictment  are, 

rnm?)i?fT}h  mnJrfnrior.  cnhnnn'tftfor^ft  sniiiruitor^  fitium  cf  discoT' 
diarum  inter  zirinos  suos:  nialetactor,  bemuse  he  willingly  and 
maliciously  doth  wrong  to  his  neighboiu^,  either  openly  Mfter 

ia)  9  Co.  66  a.  warning,  or  secretly,  as  in  the  ni^ht,  &c.  quia  (a)  qui  male  agit 
'4MCni37m.    odU  htcem :  calQmniator»  so  called,  because  by  folse  and  ma« 
UciouB  scandals,  he  endeavours  to  rob  his  neighbour  of  his  good 
name,  which  is  a  s^cBi  motive  of  discords  and  quarrels^  and  ia 
aijninst  the  law  of  God,  T.evit.  10.  non  facias  cnlttmniam  proximo 
tuo :  stminalor  lidum  cl  disi  oriliorum  inter  vicinos ;  and  from 
such  seeds  presently  grow  uu  many  ill  herbs,  inimicus  homo 
MUpenemimnii  zisania.  And  Inat  is  against  tbe  commonvrealth; 
(  A)  5  Co.  73  a.  far(b)  expedit  reipuhlicm^  ut  sit  finis  liiittm.  A  nd  this  barretor 
9Co*  79b         seminaior  liliumf  See.  and  that  is  likewise  against  tbe  law  of 
Po8tt'a98  b.     ^od,  Levit.  19.  non  eris  susttrro  in  popvfo.    In  ancient  indict- 
Co.  Lit,      a.  mcuts,  after  these  words,  pads  domini  Regis  pcrfurbator,  these 
21iiit.411.      words  arc  added,  et  oppressor  vicinorum  suorum,  and  that  is 
either  by  force,  as  in  the  case  of  Littleton«tn  taking  or  keeping 
of  possession,  or  by  fraud  and  malice,  nnder  colour  of  ]aw«  as 
by  multiplicity  of  unjust  and  Ibigned  suits,  or  by  information 
on  penal  laws,  either  in  hh  ou  ticn^r,  or  iti  malicious  bring- 
ing ol"  a  special  Snppl'icaTiL  or  JAittiat^  of  the  pence  ;  and  all 
this  l»y  fraud  and  malice,  to  enforce  the  poor  party  ad  redi» 
mendam  vexalionem^  to  give  him  money,  or  to  ntakc  other  com- 
position;  and  this  is  the  most  dangerous  oppressor,  for  he  op- 
presses the  innocent  by  colour  and  countenance  of  the  iaw» 
M'hich  WH'^  instituted  to  protect  the  innocent  from  all  oppression 
ancl  \vronj4:  :  and,  thnrrfnre,  the  said  words  in  the  old  indict- 
nu  [its  (it'  the  trirth  of  tlx  case  be  such)  are  material  to  be  in- 
serted in  the  indicliiicul  ui  barretry(A). 


(  k)  It  Is  essential  to  Ihe  validity  of  an  tn- 
tiictntcDl  for  this  offcucc,  that  it  should 
charge  the  defendant  with  bein^  a  common 
barretor,  v!iirti  k  n  term  of  art  appropriated 
by  law  to  this  crime, aiwi  cannot  besupplied 
by  words  which  may  import  as  much.  Rejt 
V.  Hardmicke^  I  Sid.  SHV.  The  indictnuiit 
need  not  shew  the  place  where,  nor  the  cause 
for  which,  he  is  a  common  barretor.  Parcei'a 
caacj  Cro.  Eliz.  195.  Qwen  v.  Hannon^ 
6Mnf1.  ill.  Palfrey »  cage.  Cro.  Jac.  527. 
1  Hawit.  f .  C.  c.  81.  But  in  JHann^f  case, 
S  Car.  B.  R.  the  indictment  was  auashed  for 
want  of  avill  alleg^t  and  Lora  Hale  ob- 
serves that  this  nsolution  is  tbe  fittest  to  be 
ohierved.  SHaleT.  C.  tSO.  ItlswAeient 
to  aver  that  the  party  was  a  common  bar- 
letor  without  adding  partkuUr  u»taace»» 


on  the  same  principle  which  pcrmitsa  ;^rneral 
averment  that  a  party  is  a  coiiimon  iiculd. 
a  Hawk  c  95.  a.  59.  tfew  v.  Km9^mret 
Cooper,  2  Strange  124(j  runrs  Justice,  Nui- 
sancer^ 3.  or,  an  avcnucot  that  tbe  defend- 
ante  kept  a  common  limine  boufle.  Vide 
Hex  V.  I{ outer,  1  Barn,  and  Crc6s.  27.')  S.  C. 
2Uuw.  and  Ryi.  4St.  But  it  is  a  settled 
practice  that  in  an  indictment  for  barretrj, 
the  prosecutor  must  give  the  defendant  be- 
fore the  trial  a  note  of  the  particular  acts 
of  barret  ry  which  he  intends  to  prove  against 
him  ;  and  if  lie  do  not,  the  Court  will  not 
suffer  the  prosecutor  to  proceed  in  llic  trm! 
of  the  todictment,  for  otherwise  it  wiU  be 
imponiMe  for  him  to  prepare  m  defimee 
a^^airr^t  so  ^neral  and  uncertain  a  charge. 
1  Hawk.  P.  C.  c  81,  8,  IS.  Rex  %*  Grmve, 
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&Mod.  1 8.  Per  Bttller,  J.,  J'An$4m  v.  Stuart,  the  commission  of  the  peace  authortty  to  ia- 

1 T.  K.  754.,  and  the  prosecutor  will  Dot  be  quire  of  and  hear  this  oSence.  Bama  Onn 

permitted  to  ^'n-e  nny  other  acts  of  harrclry  gt^ntine,  Yelv.  86.  S.  C.  Cro.  Jac.  32.  rernj- 

u  evidence  tiaan  those  which  arc  stated  ia  nisedBii^^v./Fal«oi(,iBhick.l050.  iHawtL 

the  aote  of  fmrticulars.   Goddurd  v.  SmUh^  P.  C.  c.  81 .  s.  8. 

6  Mod.  Sfi?.  And  it  seems  clrar  that  no  one  Barretrj  is  an  offence  at  common  lawi  the 

can  be  a  barretor  iu  respect  of  one  act  onljt  slat.  S4  Ed.  S.  c  I.  directs  the  modes  of 

for  that  would  not  make  him  etmmumb  tm>  poniihMr  it  If  die  indielnieiit  eondades 

rectalor,  icxi  supra;  and  the oQ'ncc  from  the  against  tne/brm  q/"  tin-  ^lululc,  thcst- words 

nature  of  the  thing  consisting  iu  the  repeti-  may  be  rejected  as  surplusage.  Burtotf$ 

tion  of  sereral  acts  must  be  intended  to  nave  cate^  Cro.  Eliz.  148  a.  Chapman" t  case,  Cro. 

happened  in  several  places,  for  which  cause  Car.  S40.;  and  the  indictment  will  bdgood» 

it  Has  been  held  that  th(>  trial  shall  be  out  of  provided  it  concliide*^  ako  contra  parrm 

tbebodj  of  the  county,  i  Hawk.  P.  C.  c.  81-  domitd  regit,   i'aijrcjf  s  ca*<;,  Cro.  Jac.  527. 

1.11.    2  Hale  P.  C.  180.,  Tid.  now  sUt.  s  Hale  P.  C.  191.    Fid.  notc(l).  Rex  v. 

6  Geo.  4.  c.  50.  i.  13  that  every  rcTjfrir/aciar  Urlj/n,  2  Saund.  308.,  and  Rrr  v.  Taylor, 

abaii  be  from  the  body  of  the  county.  Jus-  3  Barn,  and  Cress.  511.  S.  C*  5  Dow.  and  Hyl. 
tkssofthepMce,  liiMclibftfg  hf  nrt—rf 


GRIESLEY  S  CASE, 

Trin.  30  Eliz.  Rot.  1012. 
In  tfaeCominon  Pleas. 

A.bein^  an  inhabitant  within  the  manor  of  K.,  to  which  a  court  leet  was  KlMffQH 
apjirndant  by  pr^rtption,  was  at  the  lect  held  before  the  steward  ac-  ^ 
cording  to  the  custom  chosen  to  be  constable  of  K.  for  one  year,  by  the  pu  VilL-i^i. 
Jniws  and  presenters  of  the  said  Court}  and  heiof  present  in  Court,  was 
charged     the  said  steward  to  tnke  the  entb,  which  he  utierlj  leliised 
to  do,  and  departed  ia  contempt  of  the  Court,  upon  which  the  said  ale- 
wicd  fined  him  five  pounds;  and  because  the  said  fine  of  five  pounds 
wa<«  not  paid,  the  cattle  of  the  said  A.  were  distrained i  held  the  §am 
was  wt  ll  imposed,  and  the  distress  well  taken. 

It  any  contempt  or  disturbance  to  the  Court  be  committed  in  any  court 
of  record,  the  Judges  may  set  upon  the  oftnder  n  ieisonable  fine. 
A  leet  is  a  court  4^  record,  and  the  stepird  is  Jud^  there. 
CooHs  which  are  not  of  record  cannot  impeae  a  fine,  or  commit  nnj 

to  prison. 

The  fine  imposed  by  the  steward  of  the  lect  is  good  without  nny 

affi-rancc. 

A  fine  t&  always  imposed  and  assessed  by  the  Court;  but  an  amerce- 
ment is  assessed  by  the  country. 

The  jurors  of  the  leet  have  conosmee  of  those  oflenees  which  ere  done 
out  of  Conrtf  and  power  to  present  them*  and  to  essem  an  amereenieat 
for  them  t  but  the  steward  hath  conusance  of  contempts  and  mie- 

demeanori  in  Court  before  him^lf|  and  mUJ  impose  a  flaO  for  them, 

and  thereof  necil  iidt  insike  inquiry. 

For  an  amercement  tor  offences  out  uf  Court,  and  tor  hncs  imposed 
for  offences  done  in  the  Court,  a  distien  Aall  he  iacideol  of  connon 
right.  8.  C.  [Sav.  99;  Vidi  the  lBtry»  Co.  Bat  »79.  pL  t.] 
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Dongi.  537.         a  peplerin  brought  by  Tbomu  Kingston  a^nsl  Richsfd 
Cora.  Dig.l*fl  Baily  tne  elder,  and  Richard  Baily  the  younger,  in  a  place 
called  Stockings,  in  Kingston,  in  the  county  of  Stafford  ;  the 

defendants,  as  bailiffs  to  Thomas  Griesley,  Esq.  did  acknow- 
ledge the  taking  ot  the  said  eattle,  in  the  said  place,  \vhere,&c. 
For  they  said,  that  the  said  place,  vviieie,  6cc.  cuulained  eix 
acres ;  and  mat  the  said  Thomas  Griesley  was  seised  of  the 
manor  of  Kingston,  within  which  manor,  the  said  place  where, 
&c«  is,  in  his  demesne  as  of  fee,  and  prescribed  to  have  curiam 
Tims  franc'  phg*  coram  seneschalh  sua  infra  mancrhm  iliud 
ienend^  bis  per  annum,  \\z.  scmel  infra  ?tu  nsem  proximum  post 
festum  Paschcc,  el  iterum  infra  mensem  proximum  post  festum 
Sancii  MichatUa  Archangcli  de  omnibui  inhabiiantilnu  d  re* 
5t<fefift6i»  infra  manerium  prwdkt*  tanmtam  ad  numemm  Ubtd 
perim*:  quodque  infra  mavcrium  pnev  hahetur^  et  a  tempore 
ctrjus  conlrarii  memoria  honiinum  non  cxistit,  habthaiitr  talis 
consuetudOy  qvnd  itihahifaiHcs  et  residentes  infra  manerium  prccd^ 
ad  inquirendinn  ct  pra  sentandum  ea  qua  ad  visum  franc  pit gii 
pertinent  ontraLi  tljiuati.  armuatim  ad  curiam  vis^  franc*  plegii 
9Uhu  apud  mamrum  iUudf  infra  mensem  proxim'  pasljmm 
SanetiMi^aeUs  Archangeli  tent\  elegerunt  et  eligere  eanssuW' 
runt  unum  idoneum  hominem  de  inhabitantihus  infra  manerium 
prcedict*  ad  essendum  Constabularium  de  Kingston  pro  ann*  tunc 
£  *  38  b.  ]  proximo  sequen*,  qui  quidem  homo  sic  electus  *oJ/irium  iliud  pro 
uno  anno  exercere  per  LoLum  ia/tpus  prced*  consutvit,  ct  si  pros- 
sens  fiterii  hnQvmoai  decHom  turn  per  UAum  iempus  prced  jurm 
consuerit  per  senesehaUum  curits  prasd^  in  aperia  curia  ad  of 
fcium  iliud  exercendum.  And  that  at  the  court  of  view  of 
frankpledge  held  at  the  snid  manor,  3th  of  October,  28Eliz. 
before  John  Newport,  then  Steward  of  the  said  Thomas  Gries- 
ley of  the  said  Court,  the  said  Thomas  Kingston  being  au  in- 
habitant within  the  said  manor,  was,  according  to  flie  said 
custom,  chosen  to  be  constable  of  Kingston,  prmd*  pro  uno  an* 
tune  proxim*  sequen*  by  the  jurors  ana  presenters  of  the  said 
Court,  aTid  he  being  pro'^ent  in  Court,  was  charj^od  bv  the  said 
steward  to  take  the  snid  onth,  which  he  utterly  refuocd  to  do, 
and  departed  in  contempt  oi  tiie  Court,  ob  quod pra^d*  Jolmnnes 
Newport,  adiunc  senescnattus  ejusdem  curice  finem  centum  stM* 
dorum  super  prasd^  Thorn*  Kingston  edtune  tn  eddem  eurid  tsi* 
posmt.  Ana  because  the  said  fine  of  5L  was  not  paid  to  the 
said  Thomas  Criesley,  the  defendants  made  conusans,  as  bailiffs 
of  the  said  Thomas  Griesley,  of  tho  distresK  of  the  plaintiff's 
cattle,  in  the  place  w  here,  &c.  upon  uiiich  the  plaintiff  did  de* 
mur  in  law ;  and  in  this  case- these  questions  were  moved  and 
debated.  1.  Whether  the  steward  might  impose  a  fine  in  this 
11  Co.  43» 45.  case.  2.  Whether  this  fine  ought  to  be  affeered  or  not.  3.  Whe- 
ther the  lord  of  the  leet  might  distrain  for  such  fine,  w  ithout  a 
Atcetisa  custom  enablinj^  him  so  to  do,  As  to  the  first  it  was  resolved, 
cord'andVhe  pf ^  lotom  ctni(nn ,  ihiii  i£  any  coiUtiiipt  or  disturbance  to  the 
suwanfis  ^    Court  be  comuiitLed  iii  any  court  of  record,  that  the  Judges 

judffe  there, 

aiul  tlici  rfor^  he  may  srt  n  rca^nable fitte  IbV  tOy  COateai(t  WfOTB Utt     Bill  Goiirtt  wUch  tfS 
of  rccurU  cmqoI  hne  or  iuipri^o. 
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might  set  upon  the  offender  a  reasonable  fine  (a),  and  a  leet  Carth.4M» 
is  a  court  ot  record,  and  the  steward  ia  judge  there ;  and, 
therefore,  if  mj  contempt  (a)  or  dutarbanoe  to  the  Cbnrt  ntM^  in, 
be  iDwle  before  him,  he  may  set  a  reasonable  fine  npon  (a)  i>ycr22i. 
the  offenders ;  as  if  the  bailiff  of  a  leet  refuses  in  Court  to  ft^Ma?^^ 
execute  his  office,  the  steward  may  set  a  reasonable  fine 
upon  him;  and  therewith  agrees  the  book  in  (6)  7  H.  6.  12  b.  Mt>t>r  4;o. 
So  if  a  ttthingniuii  rci'uHes  to  make  a  presentment  in  a  74^°2  jioU^Ren* 
leety  the  ateward  shall  set  a  reasonable  fine  upon  him,  as  3.  *Cro.£L24H 
it  ia  held  in(c)  10  H.  6.  7  a.   So  if  one  of  the  jurors  in  Cr.Cv. 
a  leet  departs  without  giving  his  verdict,  he  shall  be  fined  (ffncQ^ij^ 
by  the  steward,  as  appears  in  the  book  of  Entries,   title  l'KoII.  Rept 
Amerciariiciit  in  Debt,  fol.  149.    Et  sic  de  similib' (b).    But  Hr.  Oet.  85. 
courtfi  whicli  are  not  of  record,  cannot  impose  a  fine,  or  Jt)  {jJ'^LiiiaS* 
commit  aov  to  prison.  Ai  to  the  second,  it  waa  objected,  Br.Lcygagcr  * 
tbnt  the  fine  in  the  case  at  bar  ought  to  be  afmered ;  ^9.  2  Rou.Rep. 
and  to  prove  that,  the  statute  of  Magna  Charta,  cap.  U.  ^  "C«.43b. 
Liber  homo  non  amerriffrir  pro  part^o  delicto  ni^i  (d)  se-  frOllCo. 43a. 
cundum  mndum  illius  deiicti,  ct  pro  magna  dr/icfo  sfonuhnn  13 Co.  3. 

magnUudinaii  dciiclij  saivo^  SfC*  ct  nulla  prwd'  *  miser  icordici'    f*  ^  ] 
rmn  ponatur  nisi  per  saeramentum  probor*  et  legaP  horn*  de  w-  Ijii^  piJ^^fii 
dneto :  Comite$  auUm  el  Baroties  non  amememttr  «m  per  pa»  f.  n!  0. »«.  * 
res  tuoSfSfc.  And  by  the  statute  of  Westminster  1.  (e)  (cap.  6.)  (0  2lMt  169* 
it  is  provided,  no  city,  borough,  or  town,  nor  any  man,  shall  be 
amerced  without  a  roufionable  cruise,    aiid  nccording;^  to  the 
quantity  of  the  trespuHS  ;  a  Jreeniaii,  saving  his  conteiiement; 
a  merchant,  saving  his  merchandize;  and  a  villain,  saving  his 
watnage ;  and  that  by  their  equals.  And  10  (/)  E.  3.  9,  and  (/)  iiCo.4s» 
10.  was  cited  and  strongly  aiged*  where  the  case  was  that  r^^^**-, 
William  Freeman  brought  a  replevin  against  the  abbot  ©f  "® 
Ramsey  and  others,  that  they  had  wrongfully  taken  his  cattle, 
Sec,   The  abbot  avowed  the  taking,  by  reason  he  is  lord  of 


(a)  a  jud^c  silting;  at  Nisi  Prius  has  power  and  he  Wf%  he  does  not  rej^ard  what  he  cm 

to  impose  a  fine  on  a  defendant  pleading  his  do.    Dathursl  v.  Cox,  T.  llaymoiui  68.  So 

own  cause,  for  a  contempt,  as  nnerc  the  dc-  the  refusal  to  make  a  presentment  is  a  coa- 

fendant  persists  in  reviling' the  Chrislinu  rc-  tempt  for  which  the  steward  may  atBMB  • 

ligion,  attackioff  the  characters  of  persons  fine  on  the  jury.   Kitch.  82.   £0  if  any  of 

not  hrfnrc  the  Court,  &'r  1h  X  V  Davison,  Ihejury  eive  llieir  verdict  before  they  are 

4  Uai  11.  and  A\il.  320.    A  court  of  general  all  agreed,  tlicy  <>]ta!l  be  fined.    1  Roll.  Ab. 

frnol  deliver;  has  power  to  make  an  order  Amercement,  Y.  4.  p.  214.,  and  vid.  acc. 

prohihiiing  the  publication  of  a  trial  pcnd-  with  the  priiicijia!  cisv,  that  a  fine  may  be 

lo^  the  proceedings,  and  until  the  whole  set  unon  the  constable,  who  beinff  present 

tnid  is  completed;  and,  therefore,  bein|fn  should  refuse  to  l»e  sworn,  ibfeierv.  ffi- 

COiirt  of  rrci  rd  Lis  I'm  power  of  lni['  ^injr  f^ram,  S.ilk.  175.  S.  C.  [5  Mod.  1?7.     !  Ld. 

a  fine  for  a  contempt  in  dinobcying  the  order  Kay.  70.  Skin.  SS5.]  So  if  the  Jury  be  sworn 

and  that  althoogh  the  partv  was  not  present  to  present  artid^  of  the  leet,  and  rrfbse  to 


at  the  time  of  imposing  Inc  fine,  provided  dr)  it,  each  may  uc  fined  for  such 

he  had  notice,  and  hi^ahsenco  was  voluntary,  mcnt  and  contempt.    Dyer  211b. 

Resy.  Clement,  ;  Burn,  uud  AUi.  218.    11  But  the  steward  cannot  fine  for  words 

Price  6h.,  and  vid.  the  cases  cited  theie.  which  do  not  import  a  contempt  t  as  if  a 

(n)  So  n  fine  nvw  he  i!ii;>o':pd  by  thc  TTian  «iay  to  the  steward  in  the  town  hall, 

steward  of  a  leet  for  a  coulcmpt  to  him  by  liiuL  thc  mayor  has  mure  ri^ht  tlicrc  l^ian 

giiring  him  the  lie  while  in  the  discharKe  mT  the  steward  himself,    licvin^lon  y.  Br99k»t 

his  office.    Earl  of  Lincoln  v.  Fhher,  Cro.  T.  Jones  220.    Vid.  Com.  Dig.  Leet,  M.S. 

Bits.  581.  S.  C.  lyw.  I  IS.  Mo.  470.]   So  if  Scriven  on  Copyholds,  Vol.  11.  849. 
Uio  tiewsid  desift  a  maii  to  be  uacovered, 
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Uiahwidvador  P.  witMn  wliidi  buoared  he  hatii  •  leet  in  the 
town  of  M.  (where  the  plaintiff  is  resiant)  to  hold  once  a  year, 
seil.  eTery  year  after  the  feast  of  St.  Michael,  when  he  will 
warn  it,  kc.  and  at  the  leet  warned  and  lield  there  at  sach  a 
day,  &c.  twelve  were  sworn  to  present  things  presentable, 
which  belonged  to  their  oath|  and  that  the  said  William  was 
one  of  them ;  and  efler  they  had  veeehred  the  articlea,  they 
were  eoniniaiided  to  answer  to  the  articles,  and  to  present 
&c.  and  they  reAised ;  for  which  cause  the  said  Williaoiy  and 
the  otherSj  were  amerced,  and  the  amercoment  of  him  "was  af- 
feered  to  half  a  mark  ;  and  for  the  said  Imlf  mark  he  did 
aTow ;  and  there  exception  is  taken  by  Ashton  to  the  avowry, 
beeause  the  aneroement  was  upon  them  all  inoommooy  and 
the  afhranee  of  the  amercement  was  several,  §eiL  npon  WiU 
Uam  half  a  mark,  &e.   Parntng  :  It  should  be  thus,  accord- 
ing' to  law  ;  for  becniise  all  refused,  all  shall  be  amerced :  but 
cvfry  ono  shall  he  alTcered  by  himself,  srcufidam  quemtiiatem 
delkf  i  as  in  assize  of  novel  disseisin  ail  the  disseisors  shall  be 
FiUfib.  46.     amerced,  and  each  affeered  by  himself.  Ashton :  If  a  decenuary 
of  a  town  is  ameroed  in  Eyre^  theaflbrement  shall  be  in  eon* 
mooi  ioc  Faming :  Is  it  not  like  the  case,  for  when  n  do* 
cennary  or  town  is  amprced,  there  is  no  certain  persons  name^ 
as  there  is  in  this  case;  and  the  avowry  wa«?  awarded  to  be 
^ood :  by  which  it  appears,  that  a  iine  imposed  for  a  contempt 
The  fine  im-        court  ottght  to  be  affeered.    To  which  it  was  answered  and 
poMd  hf  Om    resolved,  tmit  in  the  case  at  her,  the  fine  imposed  by  the  Stew- 
without  'Ly     ^1*^  ^       enough  without  any  aflhranee,  and  therefore  a  (a) 
i^trance.        difference  between  a  fine  and  an  amercement:  for  a  fine  is  al* 
Afine'ual-     ways  imposed  and  asspsscd  by  the  court,  but  an  amercement, 
waysiraposed    lyhidj  ig  called  in  Latin  }?iiscricort!in.  is  assessd  by  the  country, 
the  Court:  hut  And  tbis  wuru  (ujjerer)  is  as  much  as  to  sav  ponere  tit  ceriUU' 
uuMieHMnt  A'fMm,  fcn  UuMore^  teil,  to  assess  or  tax,  and  the  alierance  in  as 
tiiea^mi^^  moch as  to  say aseessment,  or  taxation.  And afferors are aasess- 
r  v  iTr  A\h  ^^^^     tazers,  and  are  derived  from  the  ancient  French  word 
Co  Lit  **i  26  h.  (*'ff^^^)  which  signifies  taxare^  8fC.    And  this  appears  by  the 
[♦  39  b.  ]    statute  'of  Wcstm.  1.  cap.  (b)  18.  whereby  it  is  enacted  that 
fir.  Amercu-    amercemeuts  before  J  ustices  in  Eyre,  &c.  shall  be  assessed  by 
K^r'  ^  ^'    ^        of  hoidits  and  of  honest  men ;  where  thb  word  as- 
Palm .'^  cro.  ^^^^^  is  as  muco  as  to  say  alTeered.  And  the  statutes  of 
C:ir.  27r.  Cart.  Magna  ChartOy  andWestm.  l,(c)  extend  to  amercements,  and 
28.  2 Insc.  19(.  not  to  fines;  for  amercements  oug-ht  to  he  nffcered,  or  taxed, 
25^^*241*  I  or  assessed  per  pares,  as  if  the  demandant  or  plaintitt  be  non- 
Roll.  Rep.  74.   suit,  or  if  judgment  be  given  against  the  tenant  or  de- 
(^)  fendant,  or  upon  the  ImiI  because  the  principal  doth  not  ap- 

2  wiisiln  20     V^^^9  W  npon  the  plaintiff,  quia  non  est  proiectWy  or  pro  fiUo 
u)  2  Inst.  27.  damore^  or  the  like,  &c.  the  Justices  shall  never  assess  any 
amercement,  hut  hy  thp  said  statutes  they  onght  to  be  assessed 
per  pares.  But  the  Court  in  such  cases  saith,  ideo  in  misericor- 
dia  generally,  without  taxing  or  assessing  any  sum  certain  ; 
{d)        76  and  the  (d)  Clerh  of  the  Warrants  in  the  Common  Pleas 
See  Hift.    makes  estreats  of  these  amercements,  and  delivers  them  to  the 

fiicheq  c*p  8  ""^^^^     ^  *'^^'^>  circuit,  to  doUver  them  to  the 

'  Coroners  in  every  county  to  afferoi  t.  e.  to  assess  the  nmerco- 


Digitized  by  Google 


39  b.— 40  a. 


Grie8i.et*8  Cass. 


raentfi,  which  they  do  accordingly;  and  such  asseaament  by  the 
Coronen  in  ev^  county  btib  fcieeo  held  a  mtiaftction  m  the 
■aid  statute  of  Magna  ukartOf  by  which  it  is  enaciad»  guod 
ntifP  prcscT  misericordiarum  ponatur  nisi  per  sacram*  probor 
€t  legal'  hotn  de  vicineto :  and  the  coroners  of  the  coanty  were 
thought  most  indifferent,  because  tliey  are  chosen  by  the  whole 
county:  but  li  a  man  be  notiauii  ailer  the  jury  be  ready  to 
give  Uwir  verdict,  the  Court  may  cauae  the  amereenent  to  be 
preaeatly  affeered  in  the  Court  by  the  Same  jury,  as  it  is  held 
in  (a)  18  £d.  3.  13  a.  And  it  seems  the  statute  of  Magna  («)  llCo.43bw 
Charta  was  but  an  affirmnnce  of  the  common  law  •  for  Glan- 
ville,  who  wrote  in  the  time  ot^  Hen,  i?.  lib.  9.  cap.  il.  saith, 
est  autem  misericordia  Domini  Regis^  qua  quis  per  juramen- 
tmrn  Irgalium  homimm  de  vidneto  etOana  amerkimdm  aif,  ne 
aliquid  de  sua  hanorMH  tomUnemento  amitlat.  And  Fleta,  Ub* 
1 .  ctm,  48.  reeitaa  the  alatntea  of  Magna  CkaHa^  and  Wests. 
1.  £jiber  homo  non  amerchtur^  <^r.  nhi  per  mernm*  parhtm  su» 
onim,  rh,  prohor\  et  Ici^aC  hoin  de  vicintto^  qui  faru/lfUum  SM- 
arum  noliciam  habeant  pltniorem.  And  liractoii,  lib,  J.  cap.  I. 
JiaLXV^h,  saySfdeiUis  quitimi  in  misericordia  Dom*  Regis, 
H  mm  sunt  amereM^adhoe  vkksubsm  quaHter  quit  sit  amer" 
eiand*.    Et  sdandsm  cfl,  qvod  ISFiles  et  Ukcr  homo  non  amer» 

cidbitnr  7iin  srcurtflfnn  modinn  dclicli^  serrtnd*  quod  deJirttrm 

full  mniininn  id  pamum  et  salvo  contenemento  suo  ;  m creator 

vero  non  nisi  salvo  merchaudiza  sua  :  et  villan  autem,  non  nisi 

salvQ  wainaeio  suot  et  hoc  per  Judicium  prohorum  horn*  de 

vicbseU^  quTaJSdabnnt  nmut  asm  termenle*   QmUiet  vero  vel 

Bonnes  *  non  sunt  ameresands^nm  per  pttret  euoefeiteeundwn  [•40a.1 

modum  defirti,  et  hoc  per  Barones  de  scaccario,  vel  coram  ipso 

Jtege.    fCierirKf  vero  non  anirrriabihir  secundum  beneficittm  fp.N.B.75li. 

mum  ecelesiasiicum^  sed  secundum  quantiiaiem  iaici  feodi  sui, 

et  secundum  modum  delicti :  et  ad  hoc  fideliter  Jaciendwn  aJS» 

dabunt  amereiaiores  qnod  nemittem  granehnnt  per  odium,  nec 

oHeui  deferent  propter  amorem^  et  quod  celabunt  ea  quce  audive^ 

runt.    Vide  38  Ed.  3. 31  a.  (b)  9  Hen.  6.  2  b.    19  £•  4.  9  a.  (*) BrJimefcs- 

21  Ed.  4.  77  b.  An  earl,  bnron,  or  bishop,  shall  be  amerced  meat 2, 47. 

lOUs.  and  19  Ed.  4.  9.    A  duke  to  10/.    Vide  (c)  1  Hen.  6 

7  b.  iu  the  Earl  of  Northumberland's  case.    Note,  that  al-  mint 48.  6  Co. 

thoqgb  the  itntvte  of  Magna  CAerto,  cap.  14.  be  in  the  nega-  45    m'  «.  2 

Uve^  Comitet  et  Barones  non  amereieniur  nisi  per  pares  euos,  !"^^r^„jcrce> 

et  non  nisi  secundum  modum  delicti^  yet  ((/)  usage  hath  reduced  menuisr^iir 

it  to  a  certainty.    But  note.  Reader,     to  amerciaments,  this  Co.  43  b. 

difference  between  amerciamerite  in  actions  real  or  pereonal,  Diffimacebe- 

of  the  demandant  or  tenant,  &c.  or  upon  a  presentment  or  in«  tw««aamer> 

dietoMnt,  as  for  not  repairing  a  bridge,  era  highway,  &c.  and  ^troasreia 

the  lihe ;  for  as  it  is  aibretuid,  aoeh  aniereeniant«i  according  or  personal, 

to  the  said  acts,  ouirht  to  be  aneered  per  pares  f  and  amerce*  ''"'^  ^  t 

merits  of  any  who  hath  naministration  of  ju<?tice,  or  of  any  tju- reasonr 

officer  or  minister  who  hath  the  execution  of  the  King's  writs,  thcr.of. 

&c,  for  such  amercements  shall  be  affeered  (assessed)  by  the  (tf)2Iast.28. 

Justices  or  Judges  of  the  Court  where  the  cause  depends. 

And  there  are  two  reasons  of  this  diffisrence.  1.  The  later 

sorts  of  amercements  are  out  of  tlie  aaid  statutes  of  Magna 

Charta  and  Westm.  1.  fiur  two  leasoiis.  1.  The  words  are 
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(«)  2  Inst.  S7.  ^n)  iiber  homo  rum  amercktmtf  Sfc.  extend  to  private  men,  and 

not  to  those  who  have  administration  of  ju<;tice,  nor  to  offi- 
cers or  mini'^ters  who  have  execution  of  the  King's  writs,  Sic. 
2.  The  words  are, /;tr  sacratn'  proliarion  ct  fes^aliu/n  hotu'  de 
vicinetOf  which  may  have  knowledge  oi  the  abililies  of  the  par- 
tieB|  as  Fleta  aaith :  bnt  that  doth  not  extend  to  tira  oflbaow  of 
commission  or  ominion  done  by  those  who  have  adminiatia- 
tion  of  justice,  or  by  officers  and  ministers  who  have  execu- 
tion of  writs,  &c.  which  ofiences  are  (lone  to  the  Court  itj^elf, 
and  therefore  by  the  Court  ought  to  be  affeercd  and  assessed. 
SecooJ  rgwoo  The  second  cause  of  the  said  difference  is,  quia  eventus Judh 
eiamm  ffwtf  hieertit  and  the  plaintiff  or  defendant  may  have 
3Saik.33.     a  probable  eanseofauit  or  defence  until  he  hears  what  the 
adverse  party  can  allege  and  prove  to  the  contraiy  s  and  there- 
fore it  IS  great  reason  that  ^\}ch  Rmercements  which  arise 
upon  such  causes  should  be  attbered  per  pares  in  the  country, 
according  to  the  said  statutes,  and  not  by  the  Court.  But 
the  offence  of  one  who  bath  the  administration  of  justice,  or 
of  an  officer  or  minister  who  hath  execution  of  the  King's 
writs,  in  point  of  his  office,  is  malum  in      and  hath  not  any 
probability  or  colour  of  excuse :   and   yet  both  the  kinds 
of  amercements  are  styled  with  this  word,  sc.  ;???Vr; orrZ/T, 
[  •  40  b.  3  because  whosoever  bath  the  atlecringof  thero,  oui;ht  *lo  use 
great  moderation  :  and  this  difference  appears  ia  our  books, 
and  therefore  in  S2  Ed.  3.  8  a.  John  of  ixindon'a  case,  in  a 
felse  judgment,  if  the  judgment  be  reversed,  the  Buitorn,  who 
were  the  judges,  shall  be  amerced,  and  this  amercement  shall 
be  affeercd  by  (he  justices,  for  the  suitors  Imd  the  admini«;tra- 
tion  of  justice  ;  and  therewith  aijrces  tlie  Book  ol  i],ijtries, 
iilulo  False  J  udgmeiit,  uL  l^i.     £t  (/uod  seclaiores  curiw  pra- 
i^tas  nmt  in  miterieoraiaf  mta  afferatur  per  Ckiriam  dmnim 
Regis ^  hie  ad,  ^c.    And  ii  the  sheriff  retnrns  cepi  corpus^ 
and  hath  not  the  body  at  the  day,  the  entry  is,  ideo  idem  vice- 
eomes  in  miserieordia,  cl  ajTcratur  per  Justicinrio^  hie  ad^  ^c. 
And  therewith  agrees  the  Book  of  Entries,  Capias  19,  20.  So 
if  a  writ  be  delivered  of  record  to  the  sheriff  to  be  ejcecuted, 
€t  Viueomei  non  misit  hreve,  the  record  saitb,  ideo  Vkeeomet 
in  mitericordiay  et  agtralur  per  Justieiarios  ad^       and  this 
appears  in  the  said  book,  Record  2.   So  if  HtAeas  Corpushe 
directed  to  a  sheriff,  gaoler,  or  keeper  of  a  prison,  Sec.  and 
he  brinc^s  not  the  body,  Sec.  the  ctitry  is,  ideo  idem  A.  in  vii- 
sericortua,  et  afferatur  pcrJusiiciurws  ad,  SfC.  Etsic  de  swiiUb' 
And  in  Ub»  6  £•  4.6  a.  it  is  resolved  by  the  Justices,  that 
that  which  is  assessed  on  an  officer  or  minister  of  the  Coart 
is  called  an  amercement,  and  not  a  fine ;  but  on  a  utmnger 
(A)  Br.  fine      to  the  Court  for  a  {b^  misdemeanor  it  is  rallrd  a  fine,  and  not 
39"?°°-*''°^*  ^"  amercement.    But  upon  a  nonsuit  in  a  real  or  personal 
mercraaent  45.  action,  or  bar  to  the  demandant  or  plaintiff,  or  judgmeDt 
a^inst  the  tenant  or  defendant,  the  entry  is  ideo  in  mmaicor* 
dia  generally  (c)9  and  that  ought  to  lie  afored  per  pares, 
F.  N.  B.  76,  So  if  A.  be  amemd  on  a  presentoieoty  lor  not 

♦ 

 ~  ■  ■  ■    ■  ■  ,■■  -  I  — 

(c)  Vid.  aole  <a)  to  f  'augh4in  $  ca$c^  Vol.  Ill,  p.  1 00. 


Digitized  by  Google 


40  b. — a  a.  Gaxeslet's  Casb.  821 

repairing  a  bridge,  or  a  highway  in  a  leet ;  ideo  A.  in  miseri" 
eordSa^  tt  a$nereiamenium  ime  tfferiOur  peraferfUom  in  aufem  aq  amcrce- 
Curia  adUme  eleeios  et  Juratos  adj  Src.    Vide  the  Book  of  En-  ment  for  de- 
tries,  title  Trespass  in  Amercements.  2.  So  if  one  be  amerced  suit  at 

for  Hofault  of  suit  at  a  leet,  the  amercement  ou^ht  to  be  af-  *e  affeered  V^r 
feered  per  probos  et  legal es  homines.  Rook  of  Entrip«,  Jiepr  prtdtotetUgakt 
Amercement  2  (d).    And  as  to  the  said  book  of  (a)  iO  E.  3. 9. 
it  appears  that  the  amerceineiit  wu  alfeered,  but  it  doth  not  Aatei/a. 
appear  by  whom  it  was  affeered  or  ansesed,  and  therefore  it  ii'co.43«. 
ahall  be  intended  to  be  done  by  the  steward  t ;  for  in  truth  it  i  Roit.Rep.73. 
was  a  fine;  and  it  ia  to  be  known,  that  if  a  jury,  or  a  leet,  74^*^^ 
tax  an  amercement,  it  is  siithcient  without  other  aft'erement ; 
for  the  amercement  is  the  act  of  the  Court  and  the  aOerement 
of  the  jury,  and  therewith  agrees  8  Ii.7. 4.  Videl  Ed.  3. 16b. 
Astelie*a  ease.  45  Ed.  3,  96h.97  a.  But  if  the  steward  af- 
feres  an  amercement  upon  the  presentment  of  the  jury,  it  is 
void,  and  shall  not  bind,  ride  45  Edward  3.  27.    Btit  tho  The  Conrt 
Court  shall   assess  fines  (p.);  and  they  shall  not  be  a  tie  ere  d  *jj , 

by  any  others,  unless  it  be  in  special  cases  ;  and  that  not  only  si^'n^t  be 
upon  contempts  and  misdemeanors  done  in  Court,  but  upon  feeredbyany 
writs  of  Qgnat  pro  fine,  or  upon  confessions,  Sec.  as  appears  JJ^«:»>  ^^ic- 
Trio.  28  Henry  7.    Rot.  510.  •»!  Clwnmw«i  J5a«co,  where  he  pS'Ji"^'!^ 
who  was  taken  by  C(tpla<^  pro  fine  prayed  thnt  he  mi^fht  bead-  contempts  md 
raitted  ad  finem  suuni  nnn  dom''  lies;^  Jacicnd\  et  admittitur  miademeaiiocB 
pro  bs,  sol'uC  hie  in  air  ad  manus  J.  Jc,  Cfer'  Rob'  Read  capiC 
Juslic'  dom'  Reg'  hie  in  partem  soluC  pro  reparatione  et  emen-  of  c^apUpro 
datkme  eiitamm  pro  record^  de  Bmco  hw  in  eitdem  eutiotT  or*  Jbte, 
dinat'  ex  prascepto  curio  .    And  Trin.  4  IT.  8.  Rot.  306.  .In 
the  like  case,  et  super  hoc  fines  eoritndem  T.  et  J,  occasione 
pra  d^  afferatur  per  jNslic^  hie  ad  2s.,  6rc,    But  if  a  juror  ap- 
pears, and  is  adjourned  upon  a  pain,  and  makes  default,  in 
that  case,  because  he  bhall  be  fined  accord iii<^  to  the  yearly 
'  Tttlue  of  his  land,  it  shall  be  enquired  of  by  flie  other  of  his 
companions  of  the  jury;  for  in  such  case  the  Court  cannot 
know  it,  and  therewith  agrees  4  Ed.  4.  6.  and  9  H.  4.  5.  (b)  rA)Br.amcrcc- 
F/V/r '20  Ass.  pL  11.    Ana  (e)  finis  dicitur  quia  finem  litibus  B*°chdi  ^* 
imponit^  and  is  not  traversable,  as  it  is  held  in  7  H.  Q,  13  a.  109,  in  Fm?* 
I.  e.  the  party  redeems  his  oti'ence  tor  a  sum  of  money,  and  (c)  Cu.  Lit. 
which  makes  an  end  of  it,  and  of  his  ini]»risonnient  for  it,  ^^^^l^ 
and  for  that  reason  it  is  called  also  Redemption,  as  appears  in        wi^  * 
the  Judicial' Register  31.  ad  satisfac*  nobis  de  redemptione  $ud 
pro  guadam  transgress.,  8fC,    And  this  writ  is  called  Capiat  pro 
Jiney  which  fine  is  expressed  in  the  writ  by  this  word  Redemp- 
tion ;  and  the  statute  of  Marlebridge,  cap.  3.  {d)  non  ideo pu-  ^^\^  105. 
niaiur  donnnm  per  redemptionem,  i.  e.  per  foitm*  Another  A^^aii  conl'^ 
Tided  of  a  recaption  before  the  sheriff  In  tbe  cooflty  ihall  oalf  be  aaieroed^  but  if  conftetedki 
IbeConmoii  neaSy  he  shall  be  fined. 

(o)  Conira  fFUton  v.  Ilardinsham,  Hob.  Wicker^  Andrews  47.  sec  Gf^jtOu  Be^ 

199.  Acc.  Brook  V.  fJustter,  I  Salk.  56.acc.  tUe^  W.  Jones  ^or. 

Malihews  V.  Carey,  \  Show.  G^.  acc.  Bald-      (s)  Acc.  iilunt  and  fVtulacre'*  etutf  1 

win     TVMf^r,  2  Wila.  SO.  sec.  Stephens  t.  Leoa.  S4S. 
Hm^mrit  Fitsgib.  40,  106,  acc.  Jfeere  t. 
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differenee  is,  if  a  man  be  convicted  before  the  sheriff  in  the 
(40llCo.43b.  county,  of  a  (fl)  recaption,  be  shall  be  only  Hmerced,  but  if  he 
iSaJP^B.  ^  convicted  thereof  in  theCoiimion  I'leas  he  bhali  be  fined  ; 
93  d.  *  '  Bod  the  reason  of  this  difference  is,  because  the  coualy  court 
a)  Pofi.  69  b.  it  not  B  court  of  (b}  record,  and  therefore  cannot  impose  a 
19ft it.  .Hn^  .  court  can  fine  but  such  court  which  is  a  eonrt  of 

record.  Vide  F.  N.  B.  73  d.  And  by  these  differences  von 
will  the  better  understand  your  books,  which  are  plentiful  in 
these  matters.  As  to  the  third  point  it  was  objected,  thet  for 
an  amercement  of  things  presentable  in  the  leet,  the  lord 
niay(c)  dutrainy  bat  not  for  a  fine  inipoaed  by  the  steward; 

coBVMBMor    Bnd  resolved  that  there  are  two  manner  of  offencei>,  some  done 

tbote  ottenee*  out  of  court  ond  ?ome  done  in  court ;  of  those  which  are  done 

wUch  are doae  court,  the  iurors  of  the  leet  have  conusance,  and  there- 

out of  court,     _  i  1  1  *  . 

and  power  to    foi*®  power  to  present  I  hem,  and  to  assess  an  amercement  for 

iMMtthem  them;  bot  for  contempts  (cf)  and  mlademeanors  in  court  be- 

^^Li^e^^ert*^  fore  tbe  steward  himself,  he  hath  conusance  of  them,  and 

for  them :  but  therefore  may  impose  a  fine  for  them,  and  thereof  need  not 

the  steward  make  inquiry  ;  so  that  those  who  have  conusance  of  the  thin^ 

orcontcro  it"*^^  impose  a  fine  or  amercement  for  the  mine  tiling  ;  and 

and  miide-  if  for  the  less,  scil,  tor  an  amercement  of  offences  out  of  court, 

BMaontB  a  (e)  distress  shall  be  incident  of  common  right;  a  Jbrtiorij 

TTlTh  1  ^        imposed  for  ofiences  done  in  the  Tory  court  «a  dis* 

himself  and  "^^^  ^  incident,  quia  quod  licitum  ett  pro  nuinore,  «l 

may  impose  a  P^o  nutjore  licitum  cst  ;  and  a  tinp  is  more  than  an  amcrcr- 

finefortJMm,  ment,  and  both  imposed  by  authority  of  the  leet :  and  as  no- 

need^iormake  ^^^^S  *s  niore  naturally  to  be  punished  by  the  court  leet  than 

enquiry.  For  offences  committed  in  the  court  itself ;  so  for  no  sum  imposed 

•a  ameNv-  for  any  offence,  by  authority  of  the  leet,  a  distress  is  more  in* 

ment  for  of-  cident  than  for  puch  as  imposed  for  offences  done  in  the  leet  it- 

coSrt\Tdfor  self.  Fide  8  Rich.  ^.Avowry  194.  41  Ed.  3.  '26,  45  E.  3.  8.  47 

finesi'mpoMd  E.  3.  12.  2  H.  4.  24.  11  H.  4.  89.  7  H.  6.  12.  10  H.  6.  7.  12 

dTnH^S?  H.  7.  15.  3  H.  7.  S.  21  H.  7.  40.  F.  N.  B.  100.  23  H.  8.  Br. 

court,  a  dis-  L«eet.       Aud  it  would  be  hard  to  drive  the  lord  to  his  ac- 

trets  Bhaii  be  tioB  of  debt  foT  CTory  Small  fine  or  pain,  but  the  lord  may  dis- 

rr.l'on  H.ht  rod   sell  t  them,  or  distrain  and  put  them  in  the 

common  ngnt.  j        i  •  ■ 

The  lord  inay^    pOUOO,  Bt  UIS  plcasttre. 

■ell  Uie  dis- 

tren.  (e)  Cr.  Jae.m  1  Roll.  Rep.  201.  Cr.  Car.  533.  1  Roll.  «65.  (d)  Cr.  El.  241.  Dy«r  233.  pi. 
14,  211.  pi.  31.  Owen  113.  Moore  470.  Cr.  El.  f.81.  2  Roll.  Rep.  .3.  Cr.Car.S67.  I  Roll  K  r 
33, 34.  (e)  U  Co.  45  a.  1  KoU.  665.  1  Roll.  Rep.  201.  Dr.  &  Stud.  74  a.  Cr.Jae.388.  3  Black. 
C(Mn.8vo.l4.  t  J<iilt.C«nC.2l9.  12  Mod.  330. 


(r)  In  Pierfon  v.  Ridge,  1  Vcnl  1  n5.  the  Skin.  635.]  it  was  held  that,  where  there  w»s 

Court  incitoed  to  the  opinion,  that  though  a  custom  that  a  person  choiten  by  the  jury 

of  common  right  a  distress  may  be  taken  of  the  leet  to  serve  the  office  of  constable 

for  a  fine  in  a  Court  leet»  tint  is,  where  it  is  should  serve  or  forfeit  a  reasonable  penalty 

imposed  for  such  things  as  are  of  ronimon  to  be  imposed  by  the  jury  at  thr  snid  feet, 

right  incident  to  its  jurisdiction,  as  for  Ihc  penalty,  if  imposed,  could  nut  be  dis- 

conteropts  or  the  like  t  yet,  where  etiltom  trained  for  without  a  custom.    Tid.  the 

only  cr.aMc^  ihem  to  set  n  fine,  it  cannot  be  judgment  of  Gibbs,C.J.  Clear»  v.  StewtW^ 

dt&traiucd  u  itUout  custom  also.  In  Fletcher  8  Taunt  416.  S.  C.  8  B.  Moore  478. 
v./Nfm,  ISelk.  17ft«  S.C.  [  iLord  Raym.70, 
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Note,  Reader,  the  said  custotn,  &c.  eligere  unum  idoneum       oagHt  to 
liominem  de  inhnhitnntihus  infra  mnverium  ad  essetiffurn  consta'  "v^d^BurJs 
bularium,  S,'C.  well  agrees  with  the  htu'  ;  for  the  common  law  Justice,  Coa- 
requires,  that  esery  constable  should  be  tdoneiis  hotno^  i.  e.  apt  •'•^•U* 
BM  fit  to  execute  the  said  office ;  and  be  is  taid  in  law  to 
be  idoneus  who  has  theae  three  things,  honesty,  knowledge, 
and  ability  ;  honesty,  to  execute  his  office  truly  without  ma- 
lice, affection,  or  partiality;  knowletlgf,  to  know  what  he 
ought  duly  to  do  :  and  ability,  as  well  in  eiitate  as  in  body, 
that  he  may  intend  and  execute  bis  office,  when  need  is,  di- 
ligently ;  and  not  for  impoteoey  or  poverty  to  neglect  it ;  for  if 
poor  men  should  be  chosen  to  this  office,  who  live  by  the  la- 
bour of  their  hands,  they  would  rather  sofier  felons  and  other 
malefactors  to  escape,  and  neglect  tlir  f \ecution  of  their  of- 
fice in  other  points,  than  leave  their  labour,  by  which  they 
their  wives  and  children  live  :  and  the  commonwealth  consists 
in  the  well  ordering  of  particular  towns,  and  order  will  not 
be  well  observed  in  them  but  where  the  officers  are  tdiiMffct, 
l.e.  honest,  knowing,  and  of  ability.    And  this  word  {a^ido-  (a)  5  Co.hih, 
neus  IS  oftentimes  in  law  attributed  to  tho^e  who  have  any  2iiw$,631, 
oflSce  or  function  ;  and  therctore  if  a  (h  )  coroner,  who  is  also      5      57  |^ 
an  ancient  officer,  be  (c)  mirms  idoiuus  nd  ojjicium  illudexe-  (c)f.  N^B, 
9ven(/Mi}i,  it  is  a  good  cause  to  remove  him.    F.  N.  B.  163,  i<»SD. 
164.  Register  177.  •1.  e.  if  the  coroner  be  (d)  setdo  confractus^ 
out  morSo  paralj/sis  percussus^  out  terras  et  tenementa  in  eodem 
co})tff'!fii  non  hnbet,  aiit  elect  its  est  in  officio  Vicecomitis,  Sec. 
for  he  ought  to  be  chosen  coroner,  qui  melius  sciaty  et  possil 
officium  iilud  intendrrr^  as  appears  by  the  words  of  the  writ 
iJe  coronatorc  eligendoy  F.  N.  B.  163.    Register  177.  And 
80  he  who  is  constable  ought  to  be  idoneus,  1.  e.  qui  meHut 
adatf  eipossit  officium  iliudintendere.  And  in  letters  patent  of 
incorporating  of  inhabitants  of  a  town  *into  mayor,  or  bailiff  [  *4Sa*  } 
and  burgesses  ;  the  words  are,  Quod  ipsi  de  sripsis  c/igerc pos- 
sunt  unum  hominem  idoneum, or,  duos  lioiuuu  s  idoneos,  StC.  and 
the  law  requires,  that  he  whom  the  patron  presents  to  a  be- 
nefice be  perwna  idonea,  for  the  words  of  tne  writ  of  Quart 
imptdk  are  PrtaailUtre  idoneam  penamm  ad  eeehthm  de  Src, 
et  proprie  dicuntur  idoneif  qui  possunt  et  volunt  in  ecclesiis  dC" 
servire,  seiL  qui  monhus^  honcstate^  ct  literarum  seientia^  sunt 
decornti.    Av\i\  if  one  be  (  lected  constable  who  is  not  idoneus^ 
he  b|  tiie  law  may  be  discharged  of  his  oHice,  and  unoiher 
man  who  is  iidoneus  appointed  in  his  place. 
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r  48  b.  J  WHITTINGHAM'S  CASE, 

HU.  45  Eliz. 

WhitTIWO-  If  there  be  lord  and  infant  tenant,  and  the  iiifunl  makes  a  fL-ofTinenl  in  fee, 
PL\TlI-->4?b  executes  it  hy  livery  of  seisiu  by  Ills  own  hnnds,  and  aftcrMard'% 

dies  without  heir,  the  lord  shall  not  take  benefit  uf  any  escheat  in  that 


But  if  the  feoflraentbe  eieeuted  liy  letter  of  •ttonwy,  it  is  void,  lad 

the  land  shall  escheat. 

Privies  in  blood  shall  take  benefit  of  Infancy. 

*Privies  in  estate  (unless  ia  some  special  cases)  shall  flol  talMB  edwi- 
ta^e  of  infancy*. 

*  There  is  a  diffisreoee  between  a  title  of  entry  by  reason  of  a  coadi- 
tionaiid  a  right  of  entry  by  reason  of  ia6a^.  N^neiliall  lake  bene- 
fit of  the  infancy  of  hb  ancestor,  hot  he  who  has  a  right  descended 
to  him  from  tlie  same  ancestor:  but  the  heir  maj  talce  benefil  vi  a 

condition,  although  no  right  des<-(MiHs  from  the  same  afflcoMor.* 
•i'rivtcs  in  law  shall  never  take  benefit  of  infancy.* 
If  the  ei^tate  of  the  inCiat  h;^  been  upon  cpudition  to  be  performed 
by  the  infant,  and  the  condition  h«d  heen  brok^  darmg  bis  minorttj, 
the  land  had  teen  lost  for  erei;. 

Note*  *The  di&rencoi  between  conditiona  in  ftct  aad  condiliona  in 

law* 

Note,  'That  a  condition  in  law  hy  force  of  :i  ■sfatule  which  gives n 
covery  is  stronger  than  a  condition  m  lav  without  a  rccfverj*^ 


CiirtU.43.       rpiij.  ^  j^gg     the  star-chamber,  Hi!.  45  Eliz.  was,  that  Richard 
\V  hiltingham  was  sei>ied  of  three  messuages,  &c.  in  Cray- 
ford,  in  the  county  of  Kent)  held  of  the  Queen  in  eocage,  at 
of  the  manor  of  Newberry  in  Cmyford  in  fee  ;  and  bv  bis  will 
in  vvrilinj^  devised  them  to  Prudence,  his  bastard  dailgbter, 
and  her  heirs,  and  died.    Prudence  being"  within  aj;e  of  21 
yeurs,  by  (ieed,  as  was  pretended,  did  enfeoff  Stephens  and 
others  ot  the  said  tenements  in  fee,  and  died  within  ae^e 
without  issue ;  and  whether  this  feoffment  sboold  prevent  tbe 
Queen  of  her  escheat  was  the  question.  And  on  comideratioii 
had  with  the  two  Chief  J ustices,  it  was  resolved,  that  if  there 
(fl)  Dyer  10.     be  lord  and  (a)  infant-tenant,  and  the  infant  makes  a  feoff- 
pi.  38.  4  Co.    n^cnt  in  fee,  and  executes  it  by  livery  of  seisin  by  his  own 
7^b.  Poit.  45a.  hands,  and  afterwards  dies  without  heir,  that  the  lord 

2  last.  483.  49 

E.  3. 13  a.   39  H.  6.43  b^  7  H.  5. 9  b.  3Bulat.272. 
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f^hould  not   tako   benefit  of  any  escheat  in  thai  case  (a). 
And  as  to  th;it,  it  is  to  be  known,  that  there  are  three  TUcre arc tUrcc 
manner  of  (a)  privities;  sciL  pririty  in  blood;  privity  in  mannerofprj- 
esiate  ;  and  i^rivitj-  in  law.   Privies  in  blood  are  meant  pri-  vUy in  hi'^dT 
vies  in  blood  inheritRbtey  and  that  is  in  three  manners,  sc.  in-  in  esutes  and 
heritable  as  general  heir;  inheritn!>lc  a'^  «;pprial  heir;  and 
inheritable  as  •jenernl,  antl  special  heir.    Privies  in  estate  Liu 271 

are,  as  joint-lenanis,  iiushand  and  viife,  donor  and  donee,  3(-*/°°^**' 
lessor  and  leiisee,  &c.   Privies  in  law  are,  when  the  law,  4Co.  i2Jb. 
without  blood  or  privity  of  estate,  casts  the  land  upon  one,        ^  luc* 
or  makes  his  entry  lawful ;  as  the  lord  by  escheat,  the  lord 
who  enters  for  mortmain,  the  lord  of  a  villain,  &c.  And,  first,  Privies  inhcrit- 
privies  (6)   inherifable,   as    f^cneral  hrir,   shall  take  bene-  "'^i^ 
fit  of  infancy  ;    and  (hen  lore  if  an  infant,   tenant  in  fee-  ^""^r  ^toli^^ 
simple,  makes  a  feoffment  and  dies,  his  heir  shall  enter,  taucy. 
*Tbe  same  law  of  him  who  is  heir  general  and  special.   As  if  f  *43  a.  ] 
a  man  gives  land  to  one  and  the  he  irs  male  of  nis  body,  and  {b)  3  Ruistr. 
the  doneo  within  a^re  makes  a  feoffment  in  fee,  his  son,  ivho  272.2in8t.483. 
is  heir  «rencral  and  special,  shall  ontcr:  the  same  law  of  him  pSSlI'^W^'Isi 
who  is  spf'cial  hpir,  a!id  not  general;  as  if  in  the  snmo  case  6  Mod.  122. 
the  donee  had  ii>sue  two  sons,  and  the  elder  liad  maue  a 
daughter,  and  the  donee  died,  and  the  elder  son,  within  age, 
roaoe  a  feoffment,  and  died  without  issue  male,  the  younger 
is  special  heir  per  formam  doni,  and  shall  avoid  his  brothers 
feoffment,  althou<»;h  he  l)e  not  general  heir,  because  he  is 
privy  in  blood,  and  has  the  land  by  descent :  so  if  lands  be 
given  to  one,  and  the  heirs (c)  females  oi  bis  body,  and  the  (c)  Co.Lit.337 
donee  having  issue  a  son  and  daughter,  makes  a  IboiTment  ^ 
within  age  and  dies,  the  daughter  being  heir  special,  (to 
whom  the  right  of  entry  descends)  shall  enter,  and  not  fhc 
son,  who  has  nothing  by  descent:  so  of  the  heir  in(rf)  Bo-  inailcaset 
rouu;!!  Kiiiilish  ;  for  in  all  caset^,  when  any  claims  by  descent,  wh^"*"y 


as  special  heir,  he  fhall  take  benefit  of  a  right  of  entry,  which  scent  as'specua 
descends  to  him,  for  (he  infancy  of  his  ancestor :  the  same  law  ^*  he  thjiii 
if  his  ancestor  were  ftatt  compos  mentis  at  the  time  when  he  made  i^^i^ilt  ei^t 


the  leoffment,  because  in  those  and  the  like  cases  the  heir  which  descends 

genera!  cannot  enter,  because  no  right  or  title  descends  to  to  him  for  the 
him,  but  the  riffht  descend?  to  the  special  heir.    So  if  tenant  »nf«ncy  of  1»« 

'  .,       ,  ,  .  ,  f.     f..  •     !•  t  •   ,  \     j^j.  •        1    isiccstor ;  same 

in  tail,  Within  age,  makes  a  teotimenl  in  tee,  and  iB(e)  attainted  uwif  tb«ati- 
of  felony,  in  that  case  the  issue  shall  enter  for  the  infancy,  yet  cesiorvereiiM 
he  is  not  general  heir,  for  the  blood  is  corrupted.  Ac  , 

Also  privies  in  (f)  estate  (unless  it  be  in  some  special  cases)  priTfasin«t«te 
shall  not  take  advantage  of  ll.e  infancy  of  the  other.    And  f unless io some 
therefore,  if  donee  in  tail  within  age  makes  n  feoffment  in  fro,  swscial cajai) 
and  dies  without  issue,  the  donor  shall  not  enter,  because  *^n1J|^* 

infancy,  (rf)  Co.  Lit.  373  h.  (r)  Co.  Lit.  337  a.  Palm.  2&4.  (/)  4  Co.  124  a.  I  RoU.  Rep.  401, 
44S.  3  Btilit  272.  2  last.  483.  Contnt  6  H.  4. 3  b. 

(a)  Recog.  acc.  Per  the  L  i(!  Keeper,  "seisin;  and  therefore  in  every  case  where 

BurgetB  V.  ff^heate,  tbc  Jtlmrne^-gemeral  t.  *'  the  tcuant  was  seised  de  f'itr<r,  no  escheat 

fVkeate,  1  Eden.  243.  in  which  oOB  the  **  could  happen  on  the  death  of  that  penoik 

Lord  Keeper  observed,  **  The  law  seems  to  without  ticirs^o  bad  nadoubted  ri|^i 

luvc  h;i»t  no  roi^ard  to  the  tenant's  right  *^  to  the  laad.'* 
"  tu  tbc  laud,  but  only  to  bis  right  of 
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there  was  privity  betwixt  them  only  in  estate,  and  no  ripjht 
(4i)Co.Lit..')37  accriTod  to  (he  donor  by  (he  death  of  the  donee.    So  if  («) 
IRolLRro^Ol'         joint-(erinn(s  l)e  in  fee,  uithin  ai^o,  and  one  makes  a 
feoOiiient  in  fee  of  hin  moiety,  and  dies,  the  survivor  cannot 
enter  by  reason  of  the  infiincy  of  his  companion,  for  by  his 
feoflfment  the  jointure  wa9  severed  so  long  an  the  feoffmeat 
remainR  in  force;  and  thrrofore  in  such  case  the  heir  of  the 
feoffor  sliall  have  dum  fait  infra  (zlalem^  or  shall  enter  into  the 
(/ij  1  Roll.  lU'p.  Mioirty  :  but  if  (A)  two  joint-tennnts  be  witliin  ai;e,  and  they 
633  6  i4  Col  j"'"     ^  feoffment,  in  such  case  a  Joint  right  rtaiain**  in  them ; 
Lit.' 337 a.   *  and  therefore  if  one  dies,  the  right  shall  sorrive,  and  the  8or> 
Palm.  254.       vivor  shall  have  the  right  of  the  land  as  from  the  first  feoffor : 
(c)  LiJ^tal*  ""^^  thereof,  I  conceive  with  Littl.  cap.  (c)  Discont.  44.  that  the 
scct.<ji.  Lil.foi.  survivor  may  enter  in  reppecl  of  the  rii^ht  accrtied  to  him;  other- 
142a.  b.  Co,     wise  this  mischief  will  follow,  that  the  heir  of  that  feoffor  who 
Lit.3;}7«.       jjgj  cannot  enter,  becau.se  the  right  doth  survive,  nor  shall 
£  *  43  b.  3  etiie  survii'or  enter,  because  he  shall  not  take  benefit  of  the 
Co.        b.  infancy  of  his  companion ;  but  that  the  survivor  shall  be  driven 
to  his  tvrit  of  right,  which  without  doubt  he  may  have,  because^ 
after  ti  e  fV>(  fTrrrent,  the  joint-fciiants  might  have  joined  in  it. 
And  if  t'f  liu-band  %vit!)in  age  makes  u  feoffment  in  fee  and 
Co.  Lit.  C34.    dies,  the  heir  of  the  hu.sband  cannot  enter  to  avoid  this  feoff- 
ment, because  nothing  descended  to  him  from  the  husband ; 
for  the  law  doth  not  respect  what  eMale  the  ancestor  gives, 
but  what  estate  he  had  before  the  niff^  nnd  what  right  and 
title  the  ancpf'tor  leaves  t(»  descend  to  liis  heir:  and  iherefore 
If  AD  inCiint !«•  if  an  infant  be  tenant  in  tail,  nnd  makes  a  feoffment  in  tee,  and 
nantmtatl       Jjps  without  isstie  ;  his  {(I)  coUateial  heir  cannot  enter  to 
uicnii'nfee  *    avoid  this  feoffment;  for  although  by  his  feoffment  I;e  gave  fee 
Naddiewitbottt  simple,  yrt  wben  he  died  without  issue,  nothing  descended  to 
issue,  imrn!-        hclr,  in  rcspect  of  which  he  .could  cuter  f  h)  :  so  if  lands  be 
rannot  I'n'tU to  g'^eu  to  ouc  and  the  licir.«  fenKtlr'^  of  his  bddv,  and  he  has 
avoid  ihc feoff-  ispue  f!  FOf!,  ai  d  makes  a  feoffnit  i  t  m  fee,  and  dies  witliin  ago 
""•^nt*  without  i^sue  female,  the  son  shall  not  enter  in  this  ca^e  for 

(^}  lRon.67S»  the  said  infancy,  becau«e  no  right  det^cended  to  him.    So  if  ao 
infiint  be  tenant  pur  {/)  outer  xie^  and  makes  a  feoffment  in  fee« 
(r)  Co.lAt,336  jjiij  £pstui/  que  tie  dies,  the  infant  or  hts  heir  shall  never  enter 
upon  the  tieotTec,  but  he  in  reversion  or  remainder:  but  foras- 
much ns  the  infant  himself,  dnrtn'^-  his  life,  might  ha\e  entered 
upon  the  feoffee  in  the  right  ot  ins  nil'f>  only,  and  not  in  respect 
oi'  any  right  which  he  hini.seU  had,  it  *-eems  reasonable  with 
(f)  Lit.  Mct   Littleton,  fol.  43.  that  the  wife  in  the  said  ca^se,  when  the  (/) 
s-l^  b^rV^''     husband  within  age  makes  n  feoffment  in  fee,  may  enter  in  her 
Lit.  I42»u*      own  right,  in  which  right  her  hn^^band  might  have  entered; 
PiUm. 254.       and  eo  polfn^.  because  the  husband's  heir  cannot  enter  :  but  if 
the  husband  within  n^t^  takes  a  wife  (<  nnnt  in  general  tail,  and 
makes  a  gift  in  tail  lu  another,  by  whicli  he  gains  a  new  revcr* 
Gr)  Co  Lit  a36  ^^^^  '^^  ^'^l  there  the  entry  is  eiven  to  the  wile  for  the  cause 
337m.* '     aforesaid,  i.e.  that  the  hosbana  might  have  entered  in  her(^) 


(b)  In  Zotich  V.  Partotu,  3  Burr.  1807.  *^  tail  and  the  remstodermani  neither  claims 
Lord  Mansheld  said,  There  in  no  differ-  under  him  whose  act  is  in  quMlion,  but 
**  oace  iu  this  respect  bctvrcGO  the  heir  in   *'  both  claim  pcrjormam  donV* 
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right;  alflo  the  heir  of  the  husband  who  has  the  new  reverston 
defeats  the  estate  tail  given  by  the  iiifunt,  presently  the  new 
reversion  by  act  'in  law  vanishes  from  the  one^  and  vests  in 

the  other,  (o)  and  the  u  ife  by  operation  in  law  shall  be  pre-  („  Co.  lu.336 
sently  seised  of  lier  ancient  estate;  for  when  the  estate  tail  is  b. 202a. 
dcleated,  which  was  the  cause  o(  gaining  the  new  rcversioUy 
the  heir  cannot  have  the  estate  which  his  ancestor  had  before 
the  gift;  for  his  ancestor  before  the  gift  had  nothings  but  in 
the  ri<rht  of  Hib  wife,  which  determined  by  his  death,  as  it 
h  held  in  +  4  H.  C.     where  the  case  was,  that  a  mnn  seised  of 
certain  lands  in  flic  (/v)  ri^^ht  of  his  wife,  made  a  reoflTment  ^"^^^"^^^^j?^* 
iheiuot  b)  deed  indented  to  certain  perisonn,  upon  condition  wife  makes  a 
*that  they  should  lease  the  Isnid^  ag^ain  to  the  husband  and  wife  [  «  44  a.  ] 
for  their  lives,  with  divers  remainders  over  in  tail,  the  re-  fcoflTmcnt  by 
roaioder  to  the  rip^ht  hpirs  of  the  husband,  and  afterwards  the  ^i<<i  i  '^\^^i>wd  j 
hu-iband  died,  the  ftMifi  JC-  !eas:cl  (!ie  land  to  tlie  n  ife  for  life,  ihe  ^usYmnd 
with  remainders  ovi  r  in  (ail,  t!ie  rciisaiiidtM-  to  the  rii^Ijt  heirs  dies,  the  coii- 
of  the  wile,  where  it  Khould  ije  to  ti»e  right  tieirs  of  the  hus-  ^|.g?"j,**jt 
band  :  and  in  that  case  it  is  resolved,  that  for  the  condition  bdrulay enter, 
broken,  the  (c)  husband's  heir  might  enter ;  for  although  no  una  after  his  ' 
right  descended  to  hira  from  the  husband,  whoiie  estate  deter-  "^7^1!''''  '";^^^^*' 
mine(J  by  his  death,  yet  the  title  of  condition,  which  he  him-  tilc'cstjitVVs 
sell  created  on  his  feoflnient,  and  reserved  to  him  and  bis  immediately 
hpirs,  should  descend  after  his  dealii  to  liis  heir;  and  sou  wjrestcd  in  the 
diiTerence  between  a  title  of  entry  by  reason  of  a  condition, 
and  a  right  of  entry  by  reason  of  infancy ;  for  none  shall  Co-"*-"* 
take  benefit  of  the  infancy  of  his  ancestor,  but  he  who  has  a  1 4H.  6. 2ft.b. 
right  descended  to  him  from  the  same  ancestor;  but  the  heir  FitJi  Eotre 
may  take  br  nerit  of  a  condition,  although  no  rii^ht  descends  to  [{""^^^ntro  con- 
him  from  t!ie  .^ame  a:!ec>tor.  Three  other  points  are  in  a  man-  gc»l*le38. 
ner  resolved  in  the  said  case  of  (</)  4  H.  6.    1.  That  when  the       Condit.  71. 
husband's  heir  enters  for  the  condition  broken,  thereby  the  ,iJa..ce  h? 
feoffment  which  made  the  {e)  discontinuance  is  defeated,  and  by  (r)  Cu.  Lit.  336 
consequence,  the  discontinuance  itself  is  defeated:  !2?.  That  b.  202a.  Fitz. 
after  the  h  ir  of  th^  husband  hath  entered  for  the  condition  ^^"^[^BrSiV 
i)rokpn,  the  estate  ofU»e  heir  vanishes  (c)  and  tfve  estate  is  (/)  congenblc  38. 
inunediaiely  revested  in  the  wife,  without  entry  or  claim  Br.Condit.  71. 
made  by  her ;  for  the  heir  enters  by  force  of  the  condition,  and  ^Ifu**"**' 
notm  respect  of  anyrii;ht;  and  there  two  cases  are  put  to  ((0  4H.C.8b. 
prove  it :    i.  If  tenant  for  life  makes  a  feoffment  in  fee  upon  ''^.b. 
condition,  who  enters  for  the  condition  broken,  now  the  feott-  [i^,J„ancc^8l'^"° 
menl  is  avoided,  and  by  consequence  the  reversion  piesenlly  (/)Co.Lit. 
by  the  entry  revested.    2.  If  the  husband  himself  had  entered  20a«.336b. 
for  the  condition  broken,  it  had  revested  the  estate  in  the  wife.  ^ 
The  third  point  observable  in  the  said  case  of  (g)  4  H.  6.  is,  (g)  4H.6.  2b» 
that  although  the  wife  had  accepted  an  entate  for  life,  and  so 
concluded  herself  by  acceptance  to  have  any  Cut  in  vita^  yet 
when  the  estate  which  site  had  taken  is  dctcatcd  by  the  con- 


(c)  \"n\.  tlie  juJp;nu'nt  of  Abboll,  C.  J  ,  ia 
J>0€  y.  iSaleman^  2  Barn,  and  Aid.  168.,  in 
which  cane  it  wss  held,  that  where  A.,  beinj; 
powped  of  a  teriQ  of  yests,  demiwd  his 


whole  interest  to  B  .  «!n!iicrt  to  a  right  of 
re-eutry  on  the  breach  ot  acondilioa}  be 
migbt  enter  for  tbo  cooditioa  broken,  id* 
though  be  had  no  roveision. 
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dition,  the  conclusion  by  the  aoceptaiice  is  also  avoided. 
Privies  in  Uw,  Vide  Littleton,  cap.  Discontiouance  iS*  Privies  (a)  in  law^ 
as  lord  by  ^  88  lord  by  escheat,  Bee.  shall  never  take  benefit  of  the  pri- 

nniikeh^  vity  of  infancy,  because  he  is  a  strancer  to  him;  and  when 

nif.tofthc  the  infiint  dies  ullhnnt  hrir,  the  fpoffment  is  unavoidable, 
privity  of  in-  q^],^  •same  law  of(^)  coverture,  arid  Non  snncc  niunorifc  (u), 
and  ho  you  will  better  understand  vour  books  in  14  Edw.  3. 
H^'^u'An  -  DumfuH  infra  cttalem  6  F.  N.  B.  192.  22  E.  J.  50.  Bum JuU 
i  Va  1  Roll  infra  tetaiem  «.  18  E.  «.  (e)  Brev.  831.  39  E.  3.  S9.  45  Ed.  3. 
f  •"44b.']  *49  Ed.  3.  13.  39  H.  (i.  42.  34  H.  6.  31.  6  H.  4.  3.  9  H.  6. 6. 
Rep.  401,  442.  7  H.  4.  5.  2  H.  4  .  13.  32  H.  6.  97.    The  Abridgment  of  the 

22H.  6. 27a.     b^qJ^  ^f  Assises,  87  b.  7  H.  5.  9. 
Br.  Entry  con-  ' 

gadllel29.  P»lm.234.3  Bulst,  279.  2Inst  4S3    • /,<  1  Holl.  Rep.  101.  .1  HnNt.  '277.    m  ^  rnlra,2.'.4. 

If  the  cBUti- of  It  ^vns  also  rcsnlved,  that  if  the  estate  of  the  {ci)  iiiiant  had 
the  infant  bad  been  upou  condition  to  be  performed  by  the  iniant,  and  the 
dttion"^"^**"  condition  had  been  broken  durini;  his  minority,  that  the  land 
per^"rmcd  by  had  been  lost  for  ever.  Note,  reader,  as  to  that,  it  is  to  be 
the  infant,  and  known,  that  there  are  (e)  two  manner  of  conditions,  sdL  a 
SSSen*^**"  condition  in  fact,  that  is,  expres-ed,  as  to  pay  money,  or  to 
brolion  (hiring  do,  or  not  to  do  Pome  other  act,  &c.  and  condition  in  law, 
his  minority,  that  is  implied:  al«o  conditions  in  law  are  ol  two  natures, 
the  scil,  (/)  by  the  convnmn  iaw  and  by  the  statute :  and  conditions 

ever.     ^    ii>  common  law  are  in  two  sorts,  one  of  which  is 

DIffmcnbe-  founded  Upon  a  confidence  and  skill,  and  the  other  without 
twecn  coudi-  confidence  or  skill.  Conditions  in  law  by  statute  law  are  al<:o 
UoQsinfact      of  two  qualities,  scit.  when  the  .'<tatiitp  Cor  execution  of  the 

—  condition  in  law  j-ivesi  rrco\('rv,  ai,  I  ulim  tlif  statute  {rives  an 
(rf)  3  Bulst. 59.       ,1  ^  ,    -  1.  1         "i-  K 

(<)Uard.  11.     entry  and  no  recovery  ;  as  to  the  conuiliou  in  iaw,  wtiicb  IS 

iRoaiU^'ii^  founded  upon  {g)  skill  and  confidence,  as  the  offices  of  per- 
^ f?"^ii*  kership,  stewardship,  &c.  in  fee,  which  descend  to  an  infant, 
*)Co!tAu      or  a  feme-covert,  if  the  condition  in  law  annexed  to  the  said 
3b.            oflices  be  broken,  it  shalj  bar  the  infant  and  feme-covert  for 
Hard.  11,32.    ever:  the  same  law  of  liberties  and  (ranchisp«::  hut  if  the 
Co.LiL3b.     inlant  or  feme-covert  be  lessee (/O  for  life,  or  tenant  by  the 
Carth.  43.       curtesy,  or  tenant  in  dower,  and  the  infant,  or  the  husband  of 
r^}  1  !!"o.i]i'.'*       wifcy  makes  a  feoffment  in  fee,  and  the  lessor  enters  for  the 
forfeiture,  as  he  may,  yet  it  shall  not  bar  tlie  infant  or  feoie- 
covert,  but  that  the  infant  or  feme-covert,  alter  thr  drathot 
the  husband,  may  enter,  for  that  is  by  force  of  a  men  condi- 
tion in  law,  without  any  skill  ^nd  confidence  annexed  to  the 
estate.   If  an  Infent,  or  a  feme-covert,  lessee  for  life,  commits 
(i)  Plow.  364b.  waste,  and  the  lessor  recovers  in  an  action  of  (i>  waste,  it  shall 
Co  Lit  M^a**    ^'"^       infent  and  feitie-covert ;  for  the  statute  gives  the 
P. N.B.591.     action  to  recover  the  land.    Tlie  "^arne  Inw  of  (I  )  Ces^nrf^^ 
(*)  Plnwd.  ?iCt4  and  of  other  like  cases:  as  if  an  infant  be  tluoler,  and  sulVtrs 
b.  2  Inst.  401.  an  escape,  there  an  action  lies.    But  if  the  condition  in  law  be 
by  force  of  a  statute  law,  which  gives  an  entry,  and  no  action ; 
(0  2  Inst.  382.  as  (/)  if  an  infent,  or  the  husband  seised  in  the  ri^ht  of  bis  wife» 
Co.  Lit.  233  b.  aliens  in  mortmain,  there,  although  the  lord,  of  whom  the  land 
is  held,  enters ;  yet  the  right  of  the  infent  or  feuie«covert  is 
 1  

(d)  Tid.  note  (a)  to  Beverlej*s  esse,  Vol.  It.  p.  570. 


Co.  Lit.  233  b. 
€hidb.345,m 
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not  barrpfl,  no  more  than  in  the  case  of  a  condition  in  law  by  scc  Cro.Car  ". 
the  common  law,  which  is  ijronndpd  tjpon  the  alienation  of  SavernY.smtA. 
the  infant  tenant  for  life,  or  oi  (he  hubbaud,  &c.  where  entry 
to  Che  lessor  is  given  by  tlie  common  law.   And  so  you  wiu 
better  understand  your  books  in  31  Ass.  pi.  17.  Br.  Covert.  71. 
PJow.  Com.  Stowf  1!  s  rase  355.  Doctor  and  Student,  lib.  2. 
fol.  US.   r/f/t  !  ].  (11)  Kdw.  3.  A«:e54.  14  Ed w.  3.  88.  28  . 
JKdw.  3.  99.  9  Edw.  2.  A-c  139.  9  Edw.  3. 

•Note,  reader,  that  a  condition  in  law  by  force  («)  of  a  sta-   [  *45  a.  "J 
tfite  which  gives  ■  recovery,  is  stronger  than  a  condition  in  ^  coiuiition  in 
law  without  a  recovery ;  for  (b)  if  lessee  for  life  makes  a  lease  law  by  force  or 
for  yearsy  and  afterwards  enters  into  the  land  and  commits  a/tatutc  which 
waste,  and  tho  1o«sor  recovers  in  an  action  of  waste  against  the  covcryiT' 
lessee  i'ov  iile,  he  avoid  the  lease  for  years,  made  before  stn>og«r  tU«Q a 

the  waste  committed  (c) :  but  if  leasee  for  life  makes  a  lease  j^"**^J^Jj 
for  years,  and  aflerwards  enters  and  makes  a  feoffment  in  foe,  nrvcow^. 
tfte  lessor  shall  not  avoid  the  lease  for  years.   So  if  the  tenant  co.Lit.233 
makes  a  lease  for  yearf>,  and  afterwards  is  attainted  of  felony,  b.  J2E.  4.21. 
or  dies  withoiit  heir,  the  lord  by  r^rh'^rJ,  although  he  recovers  per  Lin. 
by  writ  of  egcheat,  shall  not  avoid  the  term.    But  afrorwards  Thenippoied 
it  appeared  in  the  principal  case,  that  the  paid  .supposed  ieoIT-  [j^*^^*,***' 
raent  of  the  said  Prudence  was  executed  by  letter  (rf)  of  at-  cuted  by  kttcr 
torney  made  by  the  said  Prudence;  wherefore  it  was  resolved,  of  attorney, » 
that  it  was  void,  and  that  the  land  did  escheat  to  the  Queen.     ^"'^^^  ^^'^ 

'  land  shall  es- 

cheat. (A)  Co.  Lit.  233  b.  (c)  Co.Lit.333fa,  Vb.Ab.Ert»teFb.7.  (d)  Ante  48  b.  2 last.  483. 
S  Co.  76  b. 


JEHU  WEBB'S  CASE,  [45  b.] 

Mich.  6  Jacobi  1. 
In  the  Common  Pleas.  , 

A  frant  of  the  ofRce  of  the  King's  Tennis-plays  in  Westminster,  &C.  <'ht\\}  Webb 
taken  to  mean  the  tennis-plays  for  the  Kin;;'s  household,  ami  not  simply  Knvvet 
for  the  tennis-play  when  the  King  himself  plays  iu  his  rojai  person.  PuVIIL — 45b. 
In  an  aseiise  to  recover  the  seisin  of  such  office,  the  plaint  avcrfsd  that 
Ike  oiice  m  w  sndeAt  oAce^  but  did  not  skew  that  any  profit  belong- 
ed to  the  office;  upon  exception  teken*  the  plaint  was  hdd  to  be  good. 
Til  ^\  hat  cases  an  assise  lies  by  the  comnion  law,  and  in  what  by  statute 
Wert.  9.  c.  2S.  vi4.  the  Bntry,  Co.  Ealr.  60.  pU  1. 


Jehu  Webb  brought  an  assise  ni^ainst  Sir  Thomas  Knyvet,  5Ea«t.24l. 
Kot.  Lord  Knyvet,  John  Freeburne,  and  Uoger  RoUes,  de 
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Hbero  tenemenlo  suo  in  Westminiter,  and  made  bis  plaint  de 

officio  magislr.  ludorum piiarum poimarium  (Anglidj  the  office 
of  the  Master  of  the  Tennis-plays,)  domini  flcgh  nunc  in  "\Ve«^t- 
niinster;  and  lor  Id's  title  said,  Quod  ojiciuin  pra-d\  est  and- 
quum  ojjicium  in  H'eslin  prtsd'y  quodque  dominus  Rex  nunc 
S7  Nero,  anno  5.  by  his  letters  patent,  &c.  ex  eertd  scientid  et 
mero  molu  dedii  ei  coneettit  eidem  Jehu  preed^  officium  Magisf^ 
V  ludorum  piiarum  palmarium  tarn  infra  palatiumde  IfesV  prced^^ 

quam  alibi  dicti  do?n  Jlcgis  nunc  Anglins,  hahcnd*  et  traudend' 
prccd^  ojficium  eidem  Jehu^  ^c.  durante  tempore  tilm  ipsius 
Jc/iUySi'C.  by  force  whereof  the  said  JeUu  was  seised  of  the  said 
office,  with  the  appurteoances,  for  bis  life,  and  that  he  took 
and  received  the  profits  thereof  to  bis  own*u8e^  until  the  de- 
fendants wrongfully,  and  without  judgment,  disseised  him,  &c. 
The  resolution  and  the  defendant  pleaded,  no  wrong;,  no  disseisin.  And  upon 
of  the  Court.  evidence  to  the  recognitors  of  the  assise  in  this  term,  it  was 
held  per  totam  rwr/Viw,  that  where  the  gram  «a8  in  English, 
of  the  office  of  the  King's  Tennis-plays  in  Westminster,  Sec. 
that  this  grant  should  be  taken  in  a  reasonable  senfse ;  that  ia  to 
say,  the  tennis-plays  for  the  King's  houschoid,  and  not  only  for 
tbe  tennis-play  when  the  King  himself  plays  in  his  royal  per- 
son ;  for  the  Kinsj  istho  head  of  his  housenolfl,  v>m\  OKfreforo 
a  digniori  parie^  the  tennis-plays  for  his  household,  may  well  Ir^ 
A  coromissioa  called  the  King'i*  tennis-plays  :  so  where  a  commission  is  made 

riuria^  hTca^      ^   ^  ^"^^  ^i^g^^r^    eathedral  churches,  &c.  or  other  places 
SSSnS    ^  where  children  are  taught  to  sing,  to  furnish  the  KingV  cnapel, 
f  *  46  a.  ]  these  general  *  words  by  construction  of  law,  have  a  reasonable 

churches,  &c.  intendment,  sell,  that  such  boys  as  ore  brought  up  and  taught 
tended  of^such  ^^^'^        '^^^  their  iivini;  by  it,  may  be  taken  for  the 

boy*u«ro      King's  service,  and  it  will  be  a  good  preferment  for  them  to 
taDfiit  to  sing  serve  the  King  id  bis  chapel :  bat  the  son  of  a  gentleman,  or 
as  a  moans  of        other,  who  Is  taught  to  sing  for  his  ornament,  delight,  or 
fi^lShmntr'^    recreation,  and  not  thereby  to  get  his  living,  cannot  be  taken 
ri!;riinsl  his  will,  or  the  consent  of  his  parents  or  friends;  and 
so  it  was  resolvod  by  the  two  Chief  Justices,  and  the  whole 
Court  of  Star-chamber,  anno  43Eliz.  in  the  case  of  one  Evans, 
who  had  by  colour  of  such  letters  patent  taken  the  son  of  Cli^ 
ton  (a  gentleman  of  quality  of  Norfolk)  who  was  taoght  Co 
sing  for  his  recreation  ;  which  Evans,  for  the  said  ofience,  was 
^  7mIi I  l^^T    {?^i^^^o"^ly  punished.    And  in  the  ca«p  at  bar,  divers  questions 
the  roinmon     wcre  moved,  in  what  cases  an  {n)  assise  Jay  by  tbe  common  law, 
law,  aud  in      and  in  what  by  the  btai.  of  W  eslin.  2.  cap.  {b}  23.    It  is  to  be 
Westm^'^*'    observed,  that  at  the  common  law  there  was  but  two  forms  of 
(aj^Co!  Lit.  159  ^^'^^     Bssise  of  NoTol  disseisin,  seiU  Assise  de  libera  lene^ 
a.  meniOfBikd  Assise  decommunid  pastures  for  his  cattle,  &c.  which 

(6)  2  In«t.  409,  was  SO  (r)  necessary,  that  without  it  his  freehold  could  not  be 
410,411,412,  jnanured,  and  therefore  it  appears  in  J3  Ass.  pi.  11.  4  Ed.  2. 
hjmaia  de  Ubero  Ass.  451.  11  Hen.  6.  22  a.  and  other  books;  that  Assise  de 
iMflNcMtoUjrof  libera  tenemenlo  lay  of  laud,  rent,  and  all  other  tilings  whereof 
'TA^  a  (e)  Prmipe  quod  reMa  lay  at  the  common  law^  But  of 
whemrfa^-  (/)  profits  apprender  in  ccrfo  /beo,  the  statute  of  Westm.  8« 

tipe  yuoJ  rfddat 

Ivy  at  the  commoaUw.  Tlie  aiat.  Wcsltn.  2.  gave  an  aasinc  of  Novei  diurmm,  in  Hco  of*  ^odp^^ 
mitUtt,itt  ftotu^tndreimerrfltf,   (r)  2  Inst.  411.  (4)  Md.  («)  iSML  (/)  ~ 
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cap.  25.  gave  an  assise  of  Novel  duteisin,  ill  liea  of  a  Quod 
permiiiaij  which  was  the  remedy  Ibr  them  at  the  common  law, 

before  the  said  statute,  as  is  to  be  seen  in  4  Ed.  3.  Ass.  449. 
8  Ed.  2.  Ass.  335.    16  Ed.  2.  Ass.  .'370.    31  Ed.  1.    Ass.  410, 
&c.    And  in  some  case  the  stut.  '^'ives  an  npsi^e  in  rnse  where  lasome  cases 
there  was  not  any  clear  and  certain  remedy  at  the  common  law;  "t»tutc 
for  if  one  had  not  such  prohts  appreuder  but  for  term  of  hi^  wbcr/thwB'** 
life,  it  waB  held,  that  he  should  not  have  a  Quod permiitai  Ibr  wMnotmy 
them,  because  such  writ  was  in  the  nature  of  a  writ  of  rii^ht,  <"^i'ir  a«i<i  ter- 
88  appears  in  SO  Ed.  1.  Quod  permiUat  9.  where  in  a  Quod  comittMi 
pcrmUlat  battle  wa^?  waired  (a).    Vide  4  Ed.     38.    32  Ed.  1.  Uw, 
Juris  utrum  14.  F.  N.  H.  124.  B.  C.    And  liierefore  the  stat. 
saiih.  Quod  breve  assisim  novui  disseisma;  locum  habeiU  (a)  in  (a)  2  lost.  4U. 
piuribut  casibus  quam  pHus  habuit:  and  first  the  statute  besin;?, 
Cum  profieuit  capiendis,  coUigendk^  out  redpietidit  in  alieno 
sohy  Src.  ut  in  boscis^  scilicet,  de  estoveriit  hosci,  ft  prqficuo  ea- 
piend*  in  bosco.    9.  Dc  (h)  nrfcih'  rt  glandib*  el  aliis  fiructih*  hi  f&)  2rnst.  41). 
alitno  cliam  solo  ro/'Ii^j-ndis^  wliich  are  examples  of  profits  to  be     ^-  B.  78f. 
taken  ia  woodji.    J.  JJe  (c)  corrodioy  and  of  the  parts  thereof,  (0  2  Inst,  411. 
qua:  pertinent  ad  xidmi  el  nalitum^  tciiicei  *liberatione  bladi  ae    [*46  b.  ] 
alioTUm  viettutlium  ae  necetsariorttm^  as  apparel,  lodging,  wash- 
ing, &c.  in  cerlo  loco  annualimreeipiend^wikkh  is  well  explained 
this  word  recipientf;  for  a  rororK     properly  to  he.  received, 
and  estovers,  and  the  other  profits  to  be  taken,  scil.  aipiend*  et 
colligend\    So  the  first  proiitti  are,  projicuu  capiend^  seu  col' 
ligend\  and  the  corody,  &c.  is  proficuum  recipiend*, 

4.  De  (d)  tolneto^  (et  ill  specieb*  ejiudem)  tronugioj  passa^o^  Tofnetum. 
pemtagh  (c),  pannap;io  et  hiit  simiV  in  cerlis  locit  capiendis.  Tol-  ^ 
neti/ni,\.e.  t/icohjiiifm,T^X'jc,  Grcpcd^  et  Ijutint:  vcrtf:!;af^  quod  Davij  13  a. 
dicitUTy  a  i  cheudo,  quia  pra'stalur  de  rebus  quw  vehuntur,  a  rc-  12Co.a3. 
hendis  merribu'^,  sic  dictum^  unde  dicunlur  vectores  qui  vehunt,  tx^gjj^ 
et  Braclouy  lib.  2.  cup.  24.  numero  3.    Si  cui  concedatur  talis  li' 
berias^SfC.  quod  iheolonium  et  eonsuetudines  capiat,  (whieh  i6 
tbe  word  that  the  statute  uses,  scil.  capiendis)  infra  libeiiatem 
suam  de  ementibus  etvendentibus,  SfC.  Vide  Fleta,  lih.  1 .  cap.  47. 
ei  notOf  Bracton  wrote  in  the  end  of  Henry  the  Third,  father 
of  Kins;-  Edward  1.  and  Fleta  wrote  in  the  rei;;n  of  King 
ii^lward  1.  who  made  the  said  act.    And  in  the  Gospel  of  St. 
Matthew,  cap.  ix.  ver.  9.  Jesus  iromUns  vidit  hammem  seden- 
iem  ad  telonium:  Mark  ii.  14.  Luke  v.  27.  Vide  SOEdw.  1. 
Assise  401.  No  assise  lies  of  suit  to  a  mill  (a),  but  a  writ  De 

mill,  bnt  a  writ  De  tteta  ad  MofeMb'iMaM.  Ai^  liei  of  ihft  tolliof  s  mtll ;  lo  of  toll  tbonn^b,  toll 
tr»ven«j  and  toll  (onu 

(a)  By  stat.  59 Geo.  3.  c.  46.  in  no  writ  of  <!o(?c  not  lie  of  an  annuity  or  pension,  1  H. 
right  shall  the  tenant  he  received  to  wage  4.1  1>.  Nor  of  a  rent  reserved  out  of  lilhcs 
iMateltaor  shall  i«ue  be  joined,  nor  trial  be  only.  Holden  v.  Smailbrokct  Vaugb.  204. 
bad  by  battel  In  any  writ  of  right.  Com.  Dig.  Assise,  B.  3.    But  assise  lies  of 

(b)  For  an  asiiae  does  not  lie  for  a  service  estovers,  although  Ihc  wood  be  stubbed  up, 
omitted.  So  it  does  not  lio  for  hoiiu4pe,  so  that  there  neitber  is  nor  can  be  wood 
1  H.  4.  lb.  Nor  of  a  bridge  not  repaired,  or  again,  Cnn-prrv.  Jndrrws,  Hob.  43.  Vide 
a  like  nonfeasance,  fUl.  Ab.  Assise  L.  Nor  Booth  on  Heal  Actions  S64.  f  itz.  Nat.  fire?, 
does  an  assise  lie  for  not  tconring  a  ditch  bj  189. 

the  isod  is  soirouoded,  A.  Aaise 
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seeta  ad  malendimtm^  but  of  the  toll  of  a  market  Bn  asaite  lies; 
t  Q.  and  80  of  (he  toll  of  a  mill.    Vide  83  H.  3.  f  435.  tit.  Aniaa 

497,  ace.   So  of  toll  thorough,  toll  traverse,  and  toll  turn,  and 
all  these  a  man  fihall  have  in  his  own  land  ;  and  yet  hp  hein^ 
Tkmu^om.      disseised  of  them,  shall  have  an  assi^p  of  them.    Tronniiium  est 
species  lolncii^  et  dititur  a  tronn^  which  sipfnifies  a  beam  with 
which  things  are  lo  be  weighed,  et  proprie  trona^ium  exigi  de» 
t  Le.  Vtoiuge.  bet  de  ponJkraHone  lamrum^  et  pesagitm  f  exigt  debet  de  met' 
cibus,  as  appears  by  a  record  in  the  Treasury,  Hil.  5  Ed.  3. 
JLincoln*  numer'  32.  but  the  one  is  often  taken  for  the  other. 
And  it  appears  by  Fleta,  lib.  9.  cap.  12.  which  was  written  in 
the  time  of  E,  1.  in  which  time  the  statute  was  made,  that  trom 
PaasagiuQ)}  an-  signifies  a  beam.   Passasium^  that  is  prouerly  a  ferry  for  the 
v«i  diMri^    passage  of  men  and  cattfo  over  a  water,  for  which  the  owner 
w7y.°^^    *         ^  ^'^^  *         ^       ''^^  passage  in  the  barge  or  vessel  of 
another,  to  the chnrcb,  or  elsewhere,  it  is  not  any  profit,  hut  an 
easement,  whereof  no  assise  Ife^,  as  it  is  adjudged  in  '^I  K.  3. 
Ass.  44.  and  19  Fd.  2.  Ass.  309.  nnd  34  Ass.  pi.  13.  an  /hsisc 
de  Novel  disseisin  doth  not  lie  of  a  {a)  way  (c),  because  it  is  but 
an  easement,  and  no  profit  to  he  taken,  nullum  proficuum  red' 
V^^um.     piend^y  as  (he  statute  speaketh.  (&)  PcnUudumy  ponta^,  is  a  toll 
sSr.  Br!chi-  ibr  passage  or  carriage  over  a  bridge,  and  thereupon  it  is  called 
S.  Br,      pontage,  as  appears  3Fd.  3.  A^^.  445.  and  F.  N,  B.  227.  and 
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Fleinlin  As.31.  Register  259.  Jh\r  colUcloribus^  S\r.  pontao;^  in  villa  de  S.,  Sic. 
r  •  47  a.  J  *pannagiuni  (n)  is  a  toil  for  the  paving  ot  a  city,  or  a  causev, 
T^iJSl^^'  »  way,  as  appears  in  3  Ed.  3.  Assise  445.  F.  N.  B.  227. 
(b)  DsTblda.  Reg.  259.  and  in  old  times  it  was  written  pavagiumy  or  paU' 
^-  vagium,  or  pari giuniy  and  hy  corruption  pannagium,  seiCmif 

Davis  13a.      f^^,  r^^^  Statute  gocs  farther,  et  his  similibus,  as  for 

(«)  Dir.l3«.h.  (r)  murajje,  ^cil,  toll  for  raakin»i^  of  a  wall  for  safetjiiard  of 
men  in  lime  of  <tar  or  tumult,  as  appears  in  the  said  books  of  3 
Crmt.        Ed.  3.  and  F.  N.B.  227.    Register  259.    Cranage  (f/)  is  a 
1A.27J  ^    ^^^^  ^  drawiny^  of  merchandise  ont  of  Tessels  to  the  wharf. 
See,  and  so  called  because  the  instrument  is  in  the  form  of  a 
crane.    Vide  Dyer  18  Eliz.  352.  and  the  book  of  Entriea  3. 
Sunage»  &c.    So  of  stallafije,  (r)  picage,  wharfasfo,  anchorage,  pedb'^ttiRy 
(e)  Day.  13  b.    ^  peflfc  did  inn,  quod  a  Iranseuntii/us  soivilur. 
Assise  of  an        5,  De  (f)  ojfficiisy  soil,  custodiis  hoscorum^  parcorum,  JbreslO' 
^Loo  ili  chaeearum,  warremiarum,  portarum^  et  oHit  ballivis  et 

{ /)  F.  n'b.'  officiis  in  feodo^  jacet  de  castero  assiia  notas  ditsetsince  /  which 
178.  f  Post,  words  (de  catero)  have  persoaded  divers,  that  an  assise  of  an 
414?*  ^  ^' ^'^  ^*      common  law  ;  and  so  are  some  opinions 

in  lf>  Fd.  2.  Ass.  370.  and  that  no  assise  by  the  statute  lay  of 
C^)2lMt.4l2.  any  otiice,  but  of  an  office  in  (g-)  fee,  because  the  afssi«;e  came 
in  lieu  of  a  Quod  permillat^  which  none  could  have  at  the 
tine  of  making  the  act,  as  hath  been  said,  bat  tenant  in  lee. 

Frmdft  pud  wrffaf  lay  at  thceogBBOB  ]«r« 


(c)  Assise  hcs  of  a  wajr  appendant  or  ap-  (o)  Pannagium  is  properlj  a  Jibertv  for 
purtenant,  though  aot  of  a  way  in  gron,  bogs  to  feed  oa  acorns,  ftc,  JfHe  to  termer 
Vita.  Mat  Brev.  183, 184.  MUMm,  Tid.Moor.46. 
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47  a.— 47  b.  Jbhu  Wsbb'«  Case.  SSS 

ueara  by  our  books,  that  an  assise  lay  of  an  office  tU  de  (a)  (a)  F.  N.  B. 
aiero  tmementOj  at  the  common  law,  for  of  all  that  a  Praecipe  ^'co^"^ 
mutd  reddat  lay  st  the  ccmnnon  law  ananiflelay.  7  Ed.  3.  Dig.AMlB.2. 

o3  b.  in  Henry  de  Parker's  case  a  writ  of  entry  in  the  per  and 

rf/i,  de  Balivar'  custodicndl parrum  de  Chnrkcff  cum  pertinen- 

til's  ;  and  8  Ed.  3.  55  b.  5G  a.  the  Bishop  of  Salisbury's  case,  a 

writ  of  Aiel  de  Bedelria  hundredi  de  Cademinster^  et  nota  there 

iklum  Sloufe,  10  Edw.  3.  27  b.  acc.  and  19  Edw.  3.  View. 

77.  Ad  ierminnm  qui  praierHi  brought  de  BedeMa  de  Soke 

of  Wincheater :  and  exception  was  taken,  that  it  was  a  profit 

issuing  otil  of  no  freehold,  et  non  allocatur  (b) .    18  Eaw.  3.  (a)co.  Lit,  20 

27  a.    A  Formednn  of  the  office  of  Serjeanty  in  the   cathe-      1  RoU.a38.  * 

dral  church  of  Nu  lioi'.    Vide  (c)  27  H.  8.  12  a.    7  H.  6.  8  b. 

7  {d)  Ass.  pi.  12.    10  (e)  Ass.  pi.  II.  the  stutute  suith,  oilice 

io  fee  ;  yet  ail  assise  lies  of  an  office,  although  the  disseisee  An  aaaiie  list 

has  but  an  estate  for  (/)  Wfe  \  for  the  statute  was  made  as  to  ^^thou^h  the 

that  in  affirmance  6f  the  common  law,  as  in  30  Ass.  pi.  4.  offi-  aisseiMc  hu 

cium  fif)  mpssoris ;  2?  ITrn.  6.  9  b.  the  ofTico  of  (h)  packing  butanMUte 

of  cloths,  &c.  and  if  tlie  olHce  of  sherilT  is  granted  for  life, 

an  assise  lies  of  it,  9  Ed.  4.  6  a.  b.  the  office  of  one  of  the  (i) 

derks  of  the  crown  in  the  Chancery,  18  Edw.  2.  Assise  377.  predpe  quod 

Assise  of  the  office  of  the  beadle  of  the  hundred  (honour)  midat  1. 

of  Westminster  and  Middlesex,  and  4  Edw.  2.  Assise  419.  Sil^iS  p'^T 

and  ibid.  8  Ed.  2.  385.  'the  Archbishop  of  Canterbury  bv  %%}^f* 

deoH  d^dit  Jolutnni  Porteriam  curce  aurc  CantuariemiSf  which  gcc.9. 

grant  was  but  for  life,  and  yet  an  assise  lay,  8  Ed.  4.  J6  b.  (c)  Br.  Prsci- 

an  assise  of  an  office  (k)  in  the  Common  Picas,  28  H.  8.  Dyer 

7.  and  S  Mar.  Dyer  114.  an  assise  lies  of  the  office  of  a  (/)  (/j  2inflt.4i3. 

philizer  in  the  Common  Pleas,  and  the  post  where  he  sits  shall 

be  put  in  view,  5  Mar.  Oyer  15.').    Assise  lios  of  the  oflice 

of  the(m)  Register  of  the  Admiralty,  which  the  plaintiff  had 

for  lite.    Note,  a)thoiii;i»  the  proceedings  in  that  Court  be  ac-  Although  tbc 

cording  to  the  civil  law,  yet  the  offices  are  determinable  by  f^g^^5„j°^  '° 

the  common  law;  so  of  a  Register  of  the  consistory  of  a  court  be Ic?^ 

bishop,  31  H.  8.  Br.  Grants  134.  Assise  lieth  of  the  office  of  cording  to  the 

steward,  bailiff,  or  receiver  of  a  manor:  and  all  thi^^  i^  meant  tijf*^,^^^^* 

of  offices  of  (n)  profit,  anrl  not  of  an  oilice  of  charge  and  no  deter n  n.  i IT* 

profit,  as  it  i=i  iirld  in      Hen.  8.  12.  and  31  Edw.  1.  Assise  bythkcummoa 

440,     Vide  21  Edw.  I.  3,  4  b.    And  where  some  say  in  the  ^"^^ 

time  of  EdwanlS.  as  is  aforesaid,  that  an  assise  was  given  by  ^f)  Sj^ 

the  said  statute  in  lieu  of  a  Quod  permiltat,  there  is  (0)  no  JSieim'* 

writ  in  the  register  of  a  Quod permittat  of  an  office  ;  and  yet  Br.FUbit/fte. 

I  hnve  a  Rrp:ister  of  Hen.  2.  which  was  long  before  the 

said  act  -    and  I  conceive,  that  no  writ  of  Quod  permit-  No^^Titof 

tat  lav  ot  an  office,  because  a  Prcecipe  quod  reddal  lay  of  it,  prrmU- 

as  before  is  said :  and  therelbre  a  man  shall  have  an  assise  of  o^ce.^  °'  ^ 

an  office  ul  de  Ubero  ienemeutOf  at  the  common  law.   And  ^ 

the  statute,  as  to  offices*  was  but  a  declaration  of  the  common  •!■«  10.  BrA«- 

law,  as  hath  been  said,  and  to  remove  a  doubt  which  then  sisc  75. 

was.    And  so  the  said  words  (Jacet  de  ca-tero,  <Sr. )  arc  to  be  p'j^^'^g** 

Bile  2y.  (*)  Fiu.  Am.  28.  (/j  Dy.  7.  pi.  10,  114.  pi.  63.  Godb.  4b.  Dy.  153.  pi.  9-  2  Brown.  13. 
1  Lev.  1.  (m)  2  Intt.  412.  (»)  2  Inat.  412.  Con.  Dig*  Awriae  B.  3.  («}  2  Init.  412. 
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Although  the  intended,  that  jacet  dc  rcvfero  absque  dijficultafe.  And  it  ap- 
courts  in  which  pears  by  the  principal  ca**e  at  bar,  and  bj  the  said  books  of 
liJi^ovcl"'  offices  in  the  Chancery,  King's  Bench,  and  Common  Plea«^ 
abie^yetiftiief  tluit  altfaoi^h  tbe  Coortfl  are  removeable  In  which  the  offioea 
bf  ID  a  rertatn  are,  yet  if  they-  be  in  a  certain  place  at  the  time  of  the  die- 
time  of  tbedis-  ^^'^'"^  it  Kufliceth  :  for  the  words  dc  proflcuo  hi  cnto  Ivro  rn- 
fcisiri,  u  vol-  piend'  extend  to  estovers,  &c.  and  not  to  the  clause  of  otticcs. 
hceUi.  Vide  ^  E(ivv.  4.       And  the  statute  sailh  in  omnibus  suprO' 

dictis  ca&il/us  modo  consuelo  fiat  brtve  de  libera  tenemento :  so 
(a)2lnit411.  that  noir  of  all  profits  apprender  in  cerlo(a}  locoy  the  writ 
Moor  46.  6  shall  be  de  Hhero  tencm<  ///(  ( i ) :  and  tho  old  writ  is  given  in  a 
MoO.  118.  ^jjgg  .  yjjj  therefore  in  i  I  Ass.  pi.  13.  the  writ  was  general 

de  libero  tenemento^  and  the  plaint  de  quatnor  arris  saliceii ; 
fWFite.Plnmt  <hat  is,  four  acres  of(5)  wil!o\^ «,  and  to  have  reasonable  es- 
14.  Br.  Assise  tovers  in  one  hundred  acres  of  uuod,  scil.  housebote  and  hay- 
ir>7.  UrMni,  bote:  and  the  plaint  was  challenged,  I.  Because  the  plaint 
ought  not  to  be«fe  ^uatuor  acris  saliceii^  but  terrm  Oft  prati. 
2,  Because  the  plaintiflT  had  joined  in  one  plaint  two  free- 
hfildc,  ono.  frf7.  the  four  acres  of  willows  at  (he  common  law, 
[*48a.]     and  the  other,  sciL  the  estovers  by  the  statute,  scil.  ""  the  sta- 
(c)  2  inst.4oy,  (ute  of  Westminster  2.  (c)  cap.  ^3.  et  non  allocatur.  And 
410,  «te.        Hct^  it  ig        Qjff^  fgf^  termin\  a  plaint  of  two  rents  ser- 
vice was  adjudged  good,  for  liberum  tenemenV^  altboush  it  be 
f/T  T?r.  Aosiso    in  the  singul  ar  number,  yet  18  nomen  coUeclivum.    Vide  (d) 
Ikc'lO.' statute  further  saith,  et  sicuf  priusjnctnt^  et 
locum  hahuil  in  coin'  pasturce,  ita  dc  ca^iero  locum  habeat  in 
com'  lurbaricny  piscaricc^  el  aliis  com^  hiis  similih\  quas  quis 
hahet  perUn*  aa  liberum  tenem€n\  vei  eiiam  sine  lenemento  per 
jTbere  was  a     speciale  fadum  ad  minut  ad  ierminum  viiag*   And  tbe  reason 
thTrelrtoter  for  ^li^refore  an  assise  lay  at  the  common  law,  of  common  of  pas- 
common  of      ture,  and  not  of  other  commons,  was,  because  there  was  a 
pasture,  and     special  writ  in  the  re<jl«ter,  for  eoDimon  of  pasture,  and  not 
Swr'cwiDmoD  other  common  ;  and  in  ditb'  iNis  they  held  themselves 

Dyer 84  a.      (O  Strictly  to  the  form  and  order  nf  the  register,  which  is 

(e)  2  Inst.  407.  mentioned  in  the  statute  of  Westminster  S.  made  13  Edw.  1* 
(/I  2  inst.405,  cap.  (/)  24.  Vide  iemp'  R.  2.  Grants  104.  A  man  shall  not 
406,  &c.        i^jjyp  ^  ^y,.:^      Assise,  quod disseisivit  eum  de  libero  csioverutf 

(f)  2IiwU412.  and  yet  Bractou  held,  1.  4.  f.  231.  quod(g)  locum  hnbet  assisa 

de  qualibet  communia  periin^  ad  libtrum  tenemenium,  sc,  com- 
muniu  pasturwy  lurbarfce,  SfC.  and  12  Hen.  J.  Assise  417.  (hat 
1 2  taaL  412.  nn  assise  lay  of  common  of  f  piscary,  &c.  And-these  opinions 
had  great  probability  of  reason,  but  because  there  wanted  a 
writ  for  them  in  the  register^  for  that  cause  before  this  sta- 


(e)  So  in  an  assise  of  tithes  the  writ  shall  than  there  wa»  any  help  for  at  common  law, 

be  general  de  Hbere  lenemento,  sod  tbe  the  j^neral  writ  framed  shall  serve  in  ti» 

count '^prrinl  ;  T)ran  and  Cha}ilcr  of  Bristol  new  (  i-r,  aiu!  tfu    special  matter  shall  be 

T.  Clerkct  Dyer  bS.    fur  when  a  man  hath  a  abewa  in  the  count  unless  a  special  writ  be 

^tefial  remedy  at  tbe  common  law  provided  expressly  provided  in  the  statute.   And  so 

tor  Tiy  writ  in  the  rcpsler  which  serves  only  also  in  au  assise  by  a  tenant  by  elegit,  sta- 

for  one  case  and  for  oue  thing,  and  after-  tute,  &c.  the  writ  aballbo  49  IKftcr#  irsc* 

ward«  a  like  remedy  is  provided  by  the  sta-  menlo.  J&, 
tute  ia  soother  esse,  and  for  aaolher  tbis^ 
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48  a.— 48  b.  Jsao  Wsbb's  Caib;  ^ 

tote  an  anise  did  not  lie  of  them,  bot  a  Qucd  permUlat  g 

and  it  appears  by  Bracton,  lib.  5.  iracV  De  exceptionibus,  cap. 
17.  fol.  413.  who  wrote  a  little  before  the  making  of  the  8aid 
net.  that  original  writs  cmnot  b  («)  chan<^ed,  but  by  act  of  ^"^"^J^** 
Parliament.    For  there  he  divides  writs  into  three  branches,  changed  but  by 
Sunt  quiBdam  hreviaJifmuUa  fid  ett  originalia)  seu  de  eursu;  act  of  pulte' 
(wbieh  as  appears  there,  were  first  formed  and  made  by  au- 
thority  of  Parliament :)  qtuedam  judicialia  cx  eis  (id  esty  ex  [fj  Lit^3hf ' 
iniginalibus,)  sequentia^S;-c.  quadam  ma^istralia,  qttm  ncc  sunt 
de  cursUj  mr  fonimia^  (id  est,  de  aliqud  ccrtd  formd)  cl  strpitis 
variant^  secundum  mrkiatem  casuum  faclorum  et  ^uerclarum 
(89  are  actions  on  the  case,  aetions  of  deceit,  prohibitions,  &c. 
which  have  not  any  certain  form,  &c.)   And  of  writs  or  ori- 
^nals  formed  or  of  course,  Bracton  wrote  divers  remarkable 
thin^,       Breve  q  it  idem  stwt  "if  formatum  ad  similitudinem  (*)CoXiit.f 3  bu 
rvn:nldc  juris,  quia  breviter  et  paucis  rrrbis  inleniioncm  profe^ 
TLiilis  exponil  et  explanal,  sicui  rcguia  Juris  rem  qme  est  brevi- 
ter enarrat,  SfC,    Sunt  (c)  quadam  brevia  formata  sub  certis  (c)  /Ndi 
easibus  decurtu,  et  de  communi  comHio  totiut.regm  eonceuaet 
approbala,  qutr  quidem  nuUatenut  mutari  poterint  absque  con" 
vfw.r?!  et  xoluntdle  eorum.     By  which  it  appcnr«,  thnt  writs 
formed,  and  of  coursie,  that  i*;  orii^uial'*  were  at  llrst  autho* 
rized  by  Parliament,  and  without  Parliament  cannot  be  al-  (tf) 2 Inst. 407. 
tered  or  (d)  changed,  and  therewith  agree  our  books,  for  in-  Co  Lit.  73  k 
asmuch  as  the  original  writ  of  Astitm  ultinue  ^prasentatioms  [  ^  48  b.  3 
was  formed  in  these  words,  quit  adoocatm  tempore  pads  pro:' 
sentarit  ullimam  perso7iam  qucc  mortua  est,  this  form  shall  . 
hold  and  cannot  be  chanajed,  although  the  incumbent  re'^igns, 
a>i  appears  in  18  Edw.  ^2.  Assise  de  Durrien  presenUueut  20, 
6ic,  and  F.  A.  B.  31  U,  3.  ((>>.    Also  the  v,rit  of  H  arraniia 
eharim  is  framed  in  these  words,  quod  Jusle,  SfC.  warrmAitet 
B.  unnm  messuagium  in  D.  ifc.  unde  ehartam  habet,  S^^c,  And 
yet  if  he  be  bound  to  warranty  by  force  of  an  exchange,  or 
bv(^  )  homage  aiice-trel,  the  form  of  the  writ  shall  not  be  (')Dy.8.  pi. 
altered,  9  Ed.  4.  49  b.  9]  (/)  H.  6.  8  a.,  &c.  Fitz.  Nat.  Br.  Br.ceMna*"' 
IM.  and  many  other  cases  may  be  put  upon  the  same  ground,  brief,  &c.  13. 
Also  Bracton  further  saith,  communia  bretna  inter  omnes  pro  ^^^^i^^' 
jure  generaiiter  obseroari  debent  cutn  mi/H  originalia,  et  aclioni'  Jj^g.  24  R  s, 
bus  originem  preeslent  ;  and  therewith  agrees  Fitzherbert  in  :^:^  'h.  F  N.  B. 
hiH  Preface  to  hi-?  Nat.  Brevinm  :    "  In  every  art  and  science  134  f.  2  And. 
•*  there  are  certain  rules  and  rundatTienlals,  to  which  a  man       nr.  Wnr- 
**  ought  to  give  credit  auu  beiiut,  and  whicii  he  cannot  deny  :  rsniiRCbart* 
in  like  manner  there  are  divers  rules  and  fundamentals 
in  the  knowledge  of  the  common  law  of  the  land,  to 
which  a  man  ought  to  give  credit  and  belief,  and  not 
'*  deny  them,  which  are  very  necessary  for  those  who  will 
understand  the  said  law,  especially  at  the  besfiniiinc;',  for 
**  upon  those(^)  tuundations  the  wholeiaw  depends ;  ior  which  f*')  Co.  LU.7J 
"  cause,  in  times  past,  a  very  profitable  book  was  composed  cal*  3Co.3S«. 

led  the  Register,  which  contains  divers  principles,  by  which  he 
*^  shall  be  well  instructed  who  would  understand  the  said  laws." 
And  that  was  the  reason,  that  forasmocfa  as  there  was  no  or£[^^°° 

Jormed  of  «Mia«  of  Aam/  ditteuin  of  common  of  tiivbiry,  piactrf ,  &c.  auA  thcrtfon  no  tasiw  of 
JS'wl  diaukin  Ufot  tbcm  before  ttat.  13  E.  1. 
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m  Jahv  Wbbb*s  Case.  Pari  Vm.^b.-49f 

original  writ  formed  of  assise  of  Novel  disseisin,  of  common  of 
turbary,  piscary,  &c.  but  only  of  common  of  pa«:tnre,  for  (hat 
reason  uo  assise  of  Novel  disseisin  lay  of  them  i>ciui  e  the  s^aid 
Statute  of  13  £dw.  1.  And  with  Bracton  agrees  Pleta,  which 
hook  was  wrote  a  litda  after  the  said  act  of  13  Edw.  1.  Di- 
tmUur  brevia  cum  tint  JbrmtUa  ad  simUUudinem  regulce  Juris 
qua"  hreritcr  el  paucis  verbis  intent'*  proferenV  exponit  et  ex* 
plarmi' :  sicut  regula  Juris  rem  qme  est  brev  enarraly  Sec.  Et 
sunt  quccdam  brevia  fomiata  sub  certis  casibus,  et  qucedam  de 
cursuy  qum  consilio  iotius  regni  tunt  approbatury  qucc  quidem 
fmOari  non  paterinU  dbtque  eorundem  etrntrarid  voiutUaie.  SwU 
et  bmiia  exeissequenUa^qtue  dieuntur  Judlcialia.  And  whereas 
(« I  2  Inst. 4©5,  afterwards,  at  the  same  Parliament  of  We-tni.  9.  13  Ed.  I.  {d) 
(u'slbat  407  ^'  it  oTi;ictecl,  et{h)  (fitoliuscunque  de  C(£lcro  excmrit  in 
*  '     '  CancelV  qnoil  in  vno  fusii  rcperihirbrr^et  consimiHcasucadtiile 

sub  eodem jure  et  aitniii  indigenle  remcdio  non  repcritUTy  concordent 
ekneideCaneeiritt  bre*  finiendo^  vel cttermtneni  gutenntet  im 
proxim*  ParUament^f  el  terihantur  casus  in  quibus  coneordare 
f  *4t9  a.  1  liafi*|KilfiHil  et  referanteos  ad  proxim*  Parliament^  et  de  consensu 
jnrhperitorwn  fiat  hrere  ne  contingat  de  catero  qtiod  Curia  do* 
mini  Regis  deficiat  conquereniibns  in  justilia  pcr(juir( nda  :  and 
the  preamble  of  the  said  24th  cUapler  was  couBonaiil  to  the 

(e)  2  Inst  406.  concfiuioii  dfi  cositro  nan  (c)  reeedani  querenlet  a  Curia  Regis 

sine  remedh*  By  force  of  which  act  the  writ  called  the  writ 
JDe  Ingre$m  in  contimili  casuy  was  formed  by  the  Clerks  of  the 
Chancerv,  as  it  is  aHjiids^ed  in  3  E.  2.  Entry  8.  which  was 
given  in  the  same  age  that  the  said  act  was  made,  and  F.  N.  B. 
206.  f.  Vide  38  £.  3.  13.  Note,  reader,  at  the  time  of  the 
makins  of  the  said  act,  as  it  appears  in  Fleta^  A'fr.  9.  e^.  13. 
The  Clerks  of  the  Chancery  (whieh  are  meant  in  the  said  act) 
were  grave,  wise,  and  circumspect  men,  sworn  to  the  King,  and 
ofprotbnnfl  knowledge  in  the  laws  and  customs  of  England  ; 
for  the  words  of  the  book  arr,  est  inter  catcra  quoddam  ojficium 
dicitur  Cum  til  aria  quod  xiro  provide  et  discrctOy  Sfc.  magna: 
dignitatis  debet  commUtiy  Sfc  cui  associentur  clerici  honesti  et 
eirernnspepH^  Domino  Regi  Jurat i,  qui  in  legibut  ef  comueim^ 
nibus  Anglicanis  notitiam  habeant  plenioremy  Spc.  And  the 
Ri r.ia  magis-  Writs  which  they  form  are  called  (d)  Brevia  magistralia, 
tnaia,whyio  brranse  these  Clerks,  for  their  knowledjie,  were  called  Ma- 
gisln  Coficellari (c ,  as  those  who  wrote  Brevia  de  cursu  w  ere.  and 
W"*'**''  yet  are  called  C«/*5i/om.  And  as  the  writs  which  the  Cursi- 
tors  write  are  called  BretfVi  de  emu  ;  so  the  writs  which  the 
Masters  draw  in  difHcult  cases,  are  called  Brevia  magistralia. 
But  when  such  clerks,  so  knowing  of  the  law,  failed,  then  the 
Jud£^e«,  in  many  cases,  gave  allowance  to  ancient  forms  of 

tjF. N.B.as.  writs,  and  drove  the  party  to  make  a  (e)  special  count  when 
^  the  writ  doth  warrant  the  count  in  substance,  although  there 

be  variance  in  eircnmstanee,  as  in  the  said  cases  of  dbrrdii  jire* 

(f)  2  And  9(i  '^'^^"^9  (/)  ^arraniia  chartaSf  and  many  others»  the  snb- 
F  N.D.U4.  L  stance  of  the  one  is  tlw  avoidance,  and  death  or  resignation 
24  £.3. 35  b.  but  the  circumstance  ;  and  in  the  other  warranty  is  the  snb- 
&c  8*"^"*^*  stance,  and  the  manner  of  it  but  the  eircnmstanee  ;  but  when 
7.  u.  7«  2.11.  y  ^^^^  t^^t  bear  it,  (as  in  assise  de  communia  pastura:^  he 
8^4.49  b.'21  H.  6.  8  ».  Br.  Gen.  Brief,  &c.  ia  Medio. 
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dooot  make  liis  plaint  of  commoa  of  pjicary,  turbary,  fte.) 
then  ullimum  rejugium  is  to  refer  it  od  proximum  Parliameri' 
turn,  as  the  statute  speaks.    Nota,  reader,  in  the  f^aid  statute  of 
Westm.  2.  cap.  24.  a  little  before  it  is  said,  et  in  registro  de 
Cancellaria  non  est  inventum  aliquod  brete  in  islo  casu  speciali  : 
and  therefore  the  statiMe  provides  remedy  in  it,  by  which  ap- 
pears also  the  antiquity  of  the  (a)  register,  which  is  as  BDcient 
as  original  writs,  the  ^ntjquity  whereof  see  in  the  PfiefiMie  to 
the  Third  Part  of  my  Reports.    And  in  the  principal  case,  EieeptioMto 
exception  was  taken  to  the  plaint,  because  in  his  title  he  saith,  ^!**,  P**'"* 
^^uodojjicium  prccdiclum  est  antiquum  offictum  m  fVeslm  proB-  [  *  49  b.  1 
Ael'.'  quodque  prmikim  dominu$  Rex  nunc^  etc.  per  Itteras  showthntlny 
niaSf  palenles^  etc,  poneeuU  eidemJeku  ofieium  maestri  ludorum  v^^^  beioags 
pUarum  pamarium,  etc,  H abend'  idem  officiumetdem  Jehuikh  £ifd?£ugh 
ranfe  zita  sua,  etc.    And  doth  not  shew  that  any  profit  belongs  assise  docs  not 
to  the  said  oflice,  and  a  man  shall  not  maintain  an  assise  of  an  ^><:  of  anofice 
ofiice  without  profit,  as  the  book  is  in  (6)  27  i  I.  8.    But  it  was  ""^f^l  J* 
answered  and  resolved,  that  the  plaint  was  well  enough  :  for  well  enough 
true  it  if,  that  of  an  oflice  of  charge  no  assise  lies,  as  it  is  held  (a)  co.  Lit.  I6. 
in  30  Ass.  pi.  4. 8  E 4 .22.  and  27  H.  8.  12.  and  30  Ass.  pi.  4.  (c)  b.  73.  b.  159. a. 
There  assise  was  brought  of  the  office  of  Reaper  of  the  manor  ^*^j2tM4y*^ 
of  D.  cum  pcrtinen,  and  there  Shard  took  a  difference  I)etween  jfr.  Precipe 
an  ancient  oflice  and  a  new  office  ;  for  in  an  assise  of  a  new  quodreddat  1. 
office  first  erected  and  aupoinled,  there,  the  plaintiff  ought  to  i^l'^?*.^*'?!?. 
shev  what  fee  or  profit  is  granted  for  the  exercising  of  it,  for  TBr.  a»?sc 
it  caBBpt  have  a  (d)  fee  audprofit  belonging  to  it,  as  an  ancient  307.  Br.ndat, 
office  may.    And  there  3urton  saith,  that  their  opinion  was,  f^'^J'^^  5 
that  if  a  man  makes  plaint  of  the  office,  and  of  the  profit,  the  51,  '* 
plaint  had  abated  ;  for  by  the  recovery  of  the  office,  the  fee 
ajui  pr/>tit,  ^s  parcel  of  it,  shall  be  recovered;  and  therewith 
agrjses  the  book  in  8  E.  4.  )28  b.  w  here  in  ao  assise  of  an  (e)  (<•)  fms.  oflce 
office  in  the  Common  Pleas,  he  made  his  plaint  of  the  office  p-|,^°p.'^^ . 
and  fee,  and  wsges  Md  eomsnodities ;  a«d  Choke  excepted  n'r'pi^nyftff. 
against  it,  bccaMse  he  complained  of  one  thing  twice,  scil.  of  19. 
the  office  and  of  the  fee  :  Jenny,  who  was  of  Counsel  with  the 
plaintiff,  We  have  ainendcd  our  pliunt ;  for  it  is  but  of  the 
office,  with  the  appurtenances.   Pigot :  Then  the  plaint  is 
not  gjeod :  for  a  ataa  shall  not  maintain  an  assise  of  an  ofliee 
without  profit :  and  the  Court  held  the  plaint  good  as  to  that ; 
and  therewith  agree  5  Ed.  4.  3.  (/)  22  H.  (i.  9.  b.  0  Ed.  4.  6.  (jgAntwi/.a. 
a  b.    And  it  is  to  be  known,  that  if  a  man  be  disseised  of  the  BrAssiuc  76. 
wholeoffice, he  shall  haveanassisec/t'o^ciocumper/tMfn/tV;;  (g)  (g)  Br.  Assise 
but  if  l^  be  disseised  of  parcel  of  the  profits,  he  may  have  an  95.Fitz.  AariM. 
aiaise  iof  Ahese  parcels  only,  22  H.  6.  II  b.  13  £dw.  8.  Plaint  AsIm47.». 
83.   If  a  njan  give^  me  the  keepine  of  his  park,  taking  two* 
pence  per  diem^  and  a  robe,  the  plaint  shall  not  be  of  the 
office  or  keeping,  if  I  he  not  disseised  of  the  whole  office  :  bnt 
if  I  be  disseised  of  the  robe  or  fee,  the  plaint  shall  be  only 
thereof.    And  3  Edw.  3.  Assise  175.    An  u&^Lse  of  novel  dis- 
isisio  was  brougbt^aiui  he  made  his  plaint  of  a  profit  ap*  ' 
prasder,  for  the  k«splnff  of  the  park  and  wood  of  Preston, 
every  day  of  the  year  a  penny  half-penny  for  his  poulterer,  and 
*a  reboi  and  (he  assise  was  maintained ;  and  there  teope  heldy  £*  SO  at  ] 
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that  if  I  Tinve  a  corrody  to  take  four  loave'?,  nnr!  four  flaj^ons 
of  ale  in  the  week,  although  they  arc  but  one  corrody  and  one 
freehold,  yet  if  I  be  disseised  only  ot  the  bread,  1  shall  not 
complain  of  both,  scil.  of  the  ale  and  the  bread,  but  only  of  the 
broad,  otherwise  my  plaint  shall  abate ;  hot  U*  I  be  disseised 
of  two  of  the  loaves  only,  I  shall  mak^^  nn  plaint  of  all  the 
(/I  AntM47  ».  fourloavcf!,  with  which  agree  (a)  22  II.  ().  9.  b.  arc]  19  A^=.  pi. 
Fitz  A««i»c70  ^*    Assise  wne  brought  of  mcnt  and  drink  as  appurtenant  lo 
i\fffttf  yfi    an  office.    And  in  the  principal  Ccikc  at  bar,  the  ussii^e  found 
for  the  plaintiff  against  Roger  Rolls,  in  duobus  SpheriS' 
Uriis,  Anglice,  tennis-coarts,  quorum  mnm  voealur^  the  dose 
tennis-court,  efeftenftn  vocatur,  the  Brake  in  Westm* prte^  and 
assessed  damages  and  costs,  and  acquitted  the  Lord  Knyvet 
and  John  Freeborn,  ot  the  di^i^cisin  of  the  office  aforesaid. 
Judgment  of     Ideo  consideratttm  est  quod  pr</ dicttts  Jehu  rtcupen  l  scisinam 
the  Court.       suam  versus  pnefaium  Jiogerum  de  officio  prwdiclo  in  prtedictis 
dwihtti  tphmruUmt  per  visum  recogniiarum  asdsa  pr^edkim^ 
with  damages  and  costs,  et  prtedicius  Rogerus  lit  miterieardiaf 
et  prcedicius  Jehu  in  misericordia  pro  fiuso  damore  suo  tersus 
prcefni*  Tho.  Knyvet  el  JoJianncm  Freeborn^  eo  quod  ipsi  de  dis- 
seisina  prmdirC  superius  acquielati  existunt^  et  prcvdicC  Thomas 
At  common     et  Johannes  Freeborn  eanl  inde  sine  diCy  etc.    And  it  is  to  be 
rauicdit^  known,  that  at  the  common  law,  the  assise  was  rcmedhtm 
naxime  fetti-   maxime  festinum,  et  masame  henejiciale :  festhmm^  for  therein 


nnm. 


in  which  the  defendant  shall  not  be  C^)  essoigned,  nor  cast  a  (c)  protec- 

jitodd*'Mt*bl  ;  -'^          fl(  fVndant  shall  not  pray  in  {d\  aid  of  any  but 

ea«>iped»&c.  only  ot  the  Km:;,  neither  shall  he  (c)  vouch  a  stranger  not 

nor  the  i»rol  any  party  to  the  writ,  unless  he  enters  presently  into  the  war- 

irircith^r  for"         •  <>f  (/)  receipt :  also  the  {g)  parol  shaU 

3e  plainiur  or  not  demur  for  nonage,  either  of  the  plaintiff  or  defendant ; 

defeDdaat.  %^  in  many  other  respects  the  assise  is  rtmediummaxime  fesii- 
tPostc«66a.  num.  It  is  also  maxime  beneficial e  ;  for  in  no  action  at  the 
2  Inst.  410.  common  law,  a  mnn  shall  recover  the  land  itself  and  damages, 
nftl^rJn^fiJJ^  t'lib'  in  a"  assise  against  the  disseisor.  Vide  the  statute  of 
iAw,aiiKiiisbaU  Ciloucester,  cap.  I.  And  in  some  case  u  man  shall  oaTe  an 
'^"^  assise  of  novel  disseisin  at  the  common  law,  when  he  himself 
muSb,  whenlie  ^ci^d  of  the  freehold  of  the  land  :  as  where  the  lord^  %K* 
hims.ifUsr]s,d  doth  often  di-fra^n,  (//)  that  the  terre-tenant  cannot  manure 
**f ^^JUJfaold  bis  land  :  in  \\\\\t  caf-e  the  terre-tenant  may  have  an  assise,  and 
'  the  writ  shali  be  general  ;  but  he  shall  make  a  special  plaint, 
l  *^  J  that  the  lord,  &c.  did*  often  distrain,  &c.  and  the  judgment 
4  ci.  3.?  b.^^*  ****  ^  ^"^^  querent  recuperet  sHsimm  ienemeniorumpruB' 
6  Col  4  b.  dicforum,  for  the  plaintiff  himself  \a  seised  of  the  freehold  ; 
14  H.  6.  22  b.  but  the  jiKl-incnt  shall  be,  that  he  shall  have  and  hold  the  land 
II '6*42  !u^*  fl^^^Mc  «iM////j//r«  f/i*/ncfione,  e/c.  So  in  ra^ii  quo  qvis  pascii 
(c)2lH.  6.42  ullerius  separale^  ihe  terre«tenant  shall  have  an  assise  by  the 
a.  2  Intt.  410.  common  law.  And  the  statute  of  Westm.  2.  (t)  cap.  25.  is 
Br!  Protect.  63.  aifirnwnee  of  the  common  law  ;  for  in  the  same  manner 

Go.  Lit.  131  a.  he  shall  have  an  assise  for  fishing  in  bis  several  piscary  or  tur* 
(rf)  2  lost.  410.  barv,  nnd  the  n  rit  shall  be  general,  as  appears  ny  the  staute. 
i4*K.^6.^22*b  plaintiff  in  his  plaint  ought  to  shew,  tliat  the  defend- 

U)2Uu  V/*  N.  B.  78  c.  2  RoU.  746»  748.  Plowd.  89  b.  Br.  Voucher  146. 9  U.  6. 14.  a.  (/)  2 
lort.  '  ^  41S.    CA)  F.  N.  B.  178.  3  loat,  414. 27  AhIm  5i .  Br.  Atsiie  273.  28  Ail.  50i. 

Br.  .lb.   llCo,44a.CoD.Dif.  AsiiscB.8.    (0 3 Inst. 410, 411^ 412, fte. 
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ant  claim in;£(  common  of  pastnrn  in  his  several  "froimdc^  uifli 
Ills  cattle,  &c.  and  the  judgment  hhuil  not  be,  that  he  sliali  re- 
cover the  seifihi  of  the  tenements,  &c.  but  that  he  shall  have 
and  hold  them  in  severalty ;  for  the  plaintiff  him.<«elf  is  in 
seisin  of  (he  freehold,  and  therefore  he  cannot  make  his  plaint 
to  be  dissei'^cd  of  his  freehold,  for  it  is  not  so;  and  then  the 
judgement  would  not  purine  it.  yidc  F.  N.  B.  178.  b.  21  Ass. 
pi.  SO  and  51.   28  Abs.  pi.  50.    We»tm.  2.  cap.  25. 


SYMS'S  CASK.  C^ia.j 
Mich.  6  Jacobi  I. 


Which  began  IliL  5.  Rot.  S54L 

If  tenaot  in  tail  with  remainder  to  his  eldest  sister  itt  foe,  lovy  a  fnic  with  (iamf. 
warranty,  and  die  without  issue,  the  eldest  sister  shall  he  bound  by  SyiIi* 
this  warranty  for  Ihc  whole,  nUhoui^h  it  descend  to  her  atid  her  pt,VIII.— 5l»i 
you itgol  sister }  fur  the  warranty  is  entire,  and  exlcud^  tu  the  whole 
land. 

*If  a  man  be  seised  in  fee  of  a  lioase  in  right  of  his  wife,  and  a  grant 
be  made  to  him  ud  bis  heirs,  to  have  estovers  to  bum  in  the  house, 
the  estOTCrs  shall  descend  to  the  issue  of  the  husband  and  wife." 

♦ir  a  man  seised  of  a  house  cx  parte  mnlcrnA  has  a  ;xranl  of  hoit*;f- 
botc  to  be  burnt  iu  tlic  house,  it  shall  go  with  the  house  to  the  heir 
cx  parle  maiemd. 

*Sainc  law  in  the  case  of  a  rent  seek,  ud  a  grant  by  the  terre-leaaat 
to  distrain  for  it* 

Hf  a  man  seised  of  laad  tsfotiemtOmrnkt  makes  a  gift  in  tail  render- 
ing rent,  the  nan  rent  is  ineulcnt  to  the  revei^on,  and  shall  go  with  it 

to  t?i<'  heir  fx  parte  matcmA,* 

*Aii  eslojijK'l  wliich  accrues  by  admittance  of  record,  shall  not  cou- 
cluUc  the  heir  wlio  claims  not  the  right,  by  the  same  ancestor. 
Otbenvisc  of  estoppels  which  slaad  opaa  reeom|ience.*  S.  C.  Cro.  Jac. 
HIT. 


Jambs  Gamb  brought  a  Formedon  in  the  remainder  aQ;ain8C 
Wiiliam  Syna  and  Mary  bia  wife,  and  demanded  a  hou<te, 
forty-five  acres  of  land,  six  acres  of  meadow,  See.  in  VVetlier- 
montonl,  5rc.  in  Es«ex,  of  a  gift  made  by  Henry  Winter  to 
Stephen  his  son,  and  to  the  heirs  males  of  his  body,  &c.  the 
remainder  to  John  his  son,  and  to  the  heirs  males  of  his 
hody,  &c.  the  ranuuoder  to  Alice  Winter,  and  her  heirs ;  and 
that  the  demandant  was  son  and  heir  to  Alice,  and  that  Stephen 

?0l.,  IT,  T 
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and  John  Were  dead  without  issue,  &c*  The  tenant  pleaded 
in  bar  a  fine  levied  by  the  said  Stephen  te  William  Brown,  of 
the  tenements  aforesaid ;  by  which  he  did  grant,  that  he  and 
Jiis  heirs  warrant  ienementa  pra^cT  cum  pertinetCy  etc.  contra 
omnes  homines;  aflcr  which  fine  the  said  John  died  without 
issye,  and  ajfterward?  the  said  Stephen  died  withoat  issue. 
Pofff  cfffiif  pHortmn  wammUa  iptku  Siephant  pnsdida  in  Jme 
prcBduf  tupenm  speciJicalC  detcendehat  prcejatim  AkciiB  ut 
§oroH  ei  hccredi  predict  Stepkani ;  and  after  the  deeeent  of  the 
warranty  the  said  Alice  died,  post  cupfft  mortem  rcnrrantia 
prcedicV  descendehat  prwfaV  Jacobo  7it  Jllio  ct  harcdi  pr(ccV 
AlicicCy  et  petit  judicium  si  prcod^  Jacob'  actionem  suam  pra:d* 
contra  warran*  prod'  hakeat,  etc.  The  demandant  confessed 
the  fine  aibresaid,  &e.)  and  the  death  of  John  Winter  without 
issue,  and  the  said  Stephen  died  prout,  etc,  sed  ulterius  dicii 

^Uod prcrdicta  rn'arranlta  prcedicti  Stcphani  descendehat  prrvfafm 
jilicice  sui  id  sorori  ft  uni  hmredi  prcrdicli  Stcphani,  ac  citidam 
[* 51  3  Thomw  Hampton  ut  ailcri  cohceredi  prwd '  Stephanif  and  *8hewed 
how,  and  after  the  death  of  the  said  Alice,  the  said  warranty 
pioad  Ml'  medUtaC  tenement*  prmd^  deteendebat  eiiem  JaeeiCa 
ut  Jilio  et  hasredi  prced*  Aliciae,  Sfc.  Upon  which  the  tenant 
did  demur  in  law,  whether  the  warranty  which  descended  on 
both  the  heirs,  should  bar  the  said  Alice  and  her  heir  for  the 
whole,  or  but  for  the  moiety,  forasmuch  as  the  warranty 
descended  on  both,  and  Alice  only  had  right  to  the  said  lanc^ 
was  the  questton ;  and  it  was  objected,  that  it  should  be  a  bar 
but  for  one  moiety,  because  the  warranty  doth  not  only  descend 
#    (a)  FiUiVondi.  on  her,  but  on  the  other  sister:  and  the  cn<:c  in  (if)  45  Edw.  3, 

ro8tca52a.      2^  a.  b.  was  cited,  which  is  abridged  by  Br.  +  Garrantic  14. 

tPottca&2iub.  where  ho  abridges  the  case  to  this  effect :  husband  and  wife, 
tenants  in  special  tail,  to  them  and  the  heirs  of  their  bodies, 
have  issue  a  daughter,  the  husband  discontinues  the  estate-tail 
with  warranty,  and  the  wife  dies ;  and  he  took  another  wife^ 
and  had  issue  another  daughter,  the  husband  dies,  the  elder 
daughter  took  husband  and  they  brought  a  Formedon,  and  the 
tenant  did  rebut  for  one  moiety  l)y  reason  of  the  warranty 
and  assets,  and  recovered  iov  the  other  moiety,  tor  he  could 
not  rebut  fiir  the  other  moietyi  because  the  warranty  did  not 

Resolution  of  descend  only  on  her.   But  it  was  resolved  by  Cohe^  C«  J.  ei 

tkt  Court.      fQfy  f  in      ^ase  at  bar  Alice  and  her  heir  was  barred 

for  the  whole;  for  the  warranty  is  entire,  and  extends  to  the 
whole  land,  and  is  a  bar  to  every  person  on  whom  it  de>ccnds, 
of  all  the  right  which  she  had  in  ihc  land;  and  if  each  of  them 
had  right  jointly  or  severally,  each  is  barred ;  and  if  one  only 
had  right,  and  the  other  nothing,  she  which  had  the  only  right 
shall  be  barred  of  the  whole,  for  as  to  that  purpose  the  whole 
warranty  descends  to  each  of  them  (a).    And  tlicrewith  agrees 

(A)Iu/"tfb./f  V. /JoWf,  I  Mod.  182,  Vauahuii,  *•  soluliuu  of  Uie  c»!»c.    II  is  said  ia  Ihc 

C.  J.  is  reported  to  have  questionea  the  "  Kcports,  (vid.  post.  52  a.)  Thai  no  judgw 

reiolution  m  Syras's  case,  aiid  tn  liave  ob-  *'  menl  wns  given  in  that  cas<  ^'  h^^h  i^f3!^e » 

served,     There  is  a  case  cilcU  lu  Svms's  and  that  the  case  is  tiol  ^rcii  abridged  bj 

**  case  oat  of  the  Year  Book,  45  Edw.  3.  "  Brook,  which  b  also  faise.  If  ia  case  of 

■*  pi.  S3.,  which- is  expressly  aga&ott  the  re*  **  a  voucher  a  mao  loielh  his  weiran^. 
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a  case  adjudged  in  the  point  in  5  Ed.  2.  War.  (a)  78.  where  («)  i-ii- 
Sibil  bronze  a  9ur  tui  in  vtttty  of  the  seiain  of  Mar^crj  her  '^^^  ^ 
grandmother,  the  tenant  pleaded,  that  the  said  Sibil  is  eoheir 
with  BUb  and  Maud,  to  one  Walter  (hetr  cousin,  whose  hclra 
they  are,  and  that  the  said  Walter  did  enfeoff  the  tenant  with 
warranty,  judgment,  Sec.  and  there  it  is  objected,  that  in  (he 
manner  as  one  Bhall  vouch,  he  ought  to  rebut,  but  vou  cannot 
▼ouch  Qs,  (quasi  SeerH^  tbAI  he  should  notvoacli  one  only, 
hecane  the  warranty  deiicends  on  all,  and  in  the  like  manner, 
tliat  he  should  not  rebut  only  against  one,  but  it  ought  to  be 
for  a  third  part,  because  the  demandant  is  not  sole  heir  to  the 
warranty).    To  which  Hervy,  C.  J.  answered,  you  are  threo 
coheirs,  and  the  tenant  may  bar  you  all,  ergo,  ooe  alone ;  and 
he  shews  the  deed  with  warranty  of  Walter,  whose  heirs  you 
■re,  which  you  do  not  deny ;  wherefore,  by  judgment  of  the 
court,  yoii^  shall  take  nothing,  &c.    And  therewith  agrees 
4  H.  7.  18  h.  where  it  is  held,  that  if  three  (6)  coparceners  (A)  Rtz.  Gar- 
alien  in  fee  wifh  warranty,  every  na?rantv  shall  be  collateral  •"'^nty^' 
to  the  other,  and  yet  the  warranty  oi  her  who  dies  first,  de-  ^g* 
seends  on  both  the  others.   The  case  in  6  £id«  3*  50  a.  b.  was 
in  efleet,  that  *A.  seised  of  three  aeres  made  a  feoffment  of  one   [  *52  a.] 
to  B.  with  warranty^  and  died  seised  of  the  other  two,  having  When  two  heirs 
i««iie  two  dann^hters,  who  made  partition,  nnd  nch  had  one  arc  vouched, 

acre,  the  wife  of  A.  purchaHed  tlie  part  of  one  coparcener,  nnd  f"*'  tl>c  one 
f  II  ,  ■       •    1  •        ¥^1  tins  nothiair, 

afterwards  brought  a  writ  oi  dower  against  U.  who  vouched  tUeotherwbo 
the  two  daughters  and  heirs  of  A.  The  one  (who  had  enfeoffed  "li*)! 
the  deoHUidaBt  of  her  part)  entered  into  the  warranty  as  one  whoic'in  value 

■Midaghlbe  wsmiitf  ^notdcsoend  tqion  him  alonet 


**  that  does  not  vouch  all  that  are  bound  ;  collateral  warranties?  which  shall  he  made 

**  —why  should  uot  one  that  is  rebutted  after  the  said  Triaity  Term,  of  any  lands, 

"  have  the  like  advantage  ?    There  is  ft  re-  tenements,  and  hereditaments,  by  any  an- 

"  sotutiun  quoted  in  Syms*s  rase,  out  of  the  ccstor  r.  ho  has  no  estate  of  inherilance  in 

Year  Book,  5  Kdw.  2.  Filz.  tit  'Gar-  posse;!>sK)ii  in  the  same,  shall  be  void  against 

**  rmoty,*  78.  npon  which  the  Judgment  is  nis  heir.   '*  It  is  a  common  mistake  thai  alt 

said  to  be  fnnndnl,  bcin^,  as  is  there  *'  collatrrn!  warranties  arc  tnVm  away  by 

**  said,  a  case  in  point  {  but  1  conceit e  not  t  "  the  stat  4  &  5  Ann.  c.  1 6.  whereas  that 

for  Harrey,  that  gftTe  the  rule,  said,  *  £e  **  statute  only  makes  Toid  all  ivarranties 

*'  tenant  pm't  harrvr  mm  tout$y  ergo  un  **  by  tenant  for  life,  and  all  collateral  wnr 

**  M>fo.'   In  the  case  there  were  several  co-  '*  ran  ties  made  by  any  ancestor  oot  having 

**  beiiSf  and  if  aK  nere  demandants,  all  "  aa  estate  of  inherlliQee  In  poawsBiou,  So 

"  might  have  been  barred;  and  if  one  be  *'  that  if  A.  be  tenant  in  tail,  remainder  to 
"  demandant,  there  is  no  question  but  she       B.  his  next  brother,  (which  is  a  very 

**■  may  be  rebutted  for  her  part.  But  Syms's  ''  common  case  arising  almost  on  every 

case  is  quite  otherwise i  for  there  one  "  marriage  settlement)  and  A.  being  in  | 


it 
«( 


person  is  ruli-ir  to  the  garranty,  that  is  **  session  niakts  n  frolViTicnt,  or  levies  a 
not  heir  to  any  part  of  uc  land.   In  the       tine,  wiUi  warrant)  litun  him  and  his 

Y«ar  Book,  e'Rdw.  3.  pl.50.  there  is  a  **  heirs,  and  dies  witlumt  is.siir,  this  is  a 

ea«*e  rpstilvcd  upon  Ihc  groutv!  ,ind  reason  *'  collateral  warranty,  ^for  B.'s  title  is  l»y 

of  the  45  £dw.  8."   l  or  these  reajions,  he  "  way  of  remainder,  to  which  his  elder 

said,  he  eonid  not  rely  upon  Syms's  case.  **  brother  n  collateral,>  which  shall  bar  B. 

Rv  -^tat.  4  Ann  c.  16.  s.  ?F.  nil  wnr-  "  notwithstinditiir  the  statute,  thou^  no 
rantics  which  shall  be  made  after  the  first       assets  descend.  Et  tic  de  $imilikuf,  Ro- 

day  of  Trinity  Term,  1705,  by  any  tenant  kinson  on  Gavelkind,  160.  Tid.  n.  9.  Co. 

for  life,  if  any  lands,  lenemcnls,  licrcdita-  I.itl.  37.'}  b.  and  \ id.  fully  as  to  Warranties, 

ments,  the  same  descending  or  coming  to  Shep.  Touch.  Ibl.  Bac.  Ab.  Warranty,  Conu 

any  person  in  reversion  or  remainder,  shall  Dig.  Garranty,  Vin.  Abr.  Voucher,  Sull* 

be  Toid  aad  of  no  eflfect;  and  likewise  all  Lectures,  iSO'.  I  Wood,  SSfi. 
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who  had  noUiing  by  deeoent,  the  other  pleaded  atl  the  said 
special  matter,  pretending;,  that  forasmuch  as  the  denandant 
had  purchased  the  part  ot  one,  that  she  should  not  recov  er  the 
whole  in  value  against  the  other,  but  for  a  moiety,  because 
the  wan  uuty  did  descend  on  both  :  but  it  was  adjudged,  that 
she  should  ncof  er  the  whole  value  agauiBt  her  who  had  bv 
descenty  for  when  two  heirs  are  vouched,  and  the  one  hath 
nothing,  the  other  who  hath,  shall  render  the  whole  in  value, 
and  yet  the  warranty  did  not  descend  upon  him  alone.   And  it 
was  lawful  for  the  woman  demandant  to  purchase  the  part  of 
(rt)Br.  Gar-     one,  and  therefore  it  shall  not  prejudice  her.    Vide  (a)  11  II. 
SS^relii^''  4. 80  a.  b.  41  Ed.  3.  3.  (b)  10  H.  7,18.  And  it  was  said,  that 
Vakie  3B.       the  book  in  (e)  45  Ed.  3.  S3  a.  b.  doth  not  warratit  any  such 
{b)  Br.GhKT*     opinion  as  hath  been  collected,  for  the  principal  case  in  the 
(?rAnt«a  51  b  large  (which  is  the  fountain  itself)  is,  that  in  a  Prmcipe 

i-U/.Vuucii.73.  gfiod  reddnt  the  tenant  did  vouch  two  as  heirs,  and  said,  that 
Br.  Gurrauty    ooe  was  witlliu  age,  and  prayed  that  the  parol  might  demur; 
•  •  tbe  demandant  said,  that  Jio  was  of  full  age,  and  prayed  (bat 
]i9  might  be  inspected. in  Court;  upon  which  process  was 
awarded  until  sequaUtr  iub  suo  periculo^  at  which  day  he  came 
rot.  nor  no  writ  was  returned,  and  the  drmnndant  prayed  judg- 
ment lor  the  n»oiety,  because  otie  of  ilicin  who  was  vouched 
made  dciauU,  and  prayed  Summons  ad  Kur  against  the  other ; 
to  which  the  demandant  said,  that  Summons  ad  war*  he  could  not 
have,  beaiuSie.  be  who  is  vouched  is  demandant :  to  which  the 
tenant  said,  that  the  ancestor  of  those  who  are  vouched  by  deed 
which  here  is,  did  enfeojl*  one  R.  with  warranty,  who^e  estate 
we  have,  judgment  ira«jrninst  tlie  deed  ;  with  averment  that  he 
had  assets  by  descent.    To  which  the  demandant  said,  that  he 
had  nothing  by  descent.  ,And  the  Court  gave  judgment  for  one 
moiety  in  respect  of  the  defiiult  of  one  of  the  vouchees,  which 
■the  tenant  had  lost  by  his  voucher,  for  which  moiety  he 
could  plead  nothing  ;  and  for  the  other  tnoiety,  although  he 
had  vouciied  the  demandant  hy  n  strani^e  name,  nnd  so  in  a 
manner  pleaded  in  chief,  yet  forasmuch  as  the  demaudaut  had 
told  him  of  this  voucher  as  to  him,  because  he  is  demandant 
himseli^  he  might  plead  the  Warranty  and  assets  in  bar  for  the 
other  moiety :  upon  which  plea  no  judgment  is  given  in  the 
bonk,  nnc!  fhcrefore  the  Court  regarded  not  the  said  collection 
^nty'i/'*'^*     or  itifcK  iire  of  the  Lford(^)  Brook,  forasmuch  as  the  Iwok  is 
Anteai»i  b.      adjudged  on  another  point,  scil.  on  default  of  one  of  the 
f  *  52  b.  ]  vouchees;  but  it  was  affirmed  per  *totam  curiam,  that  in  the 
Foetea52b.    said  case  of  Warranty  and  assets,  the  lineal  warranty  is  as 
Lineal  war-      entire  as  the  collateral  warranty:  but  inasmuch  as  tbe(e) 
bM^othcUaue  I'ncsl  Warranty  is  not  a  bar  to  the  issue  in  tail  without  assets, 
inuil  without  and  assets  are  to  be  adjudged  according  to  the  value,  which 
neRl*warrani*'  ^  tnote  or  less;  for  this  reason  the  lineal  warranty  ou^ht 

oughrUwwfoce  follow  the  assets,  because  without  aasets  the  (iineul)  war- 
to  foUow  the  ranty  is  no  bar.  As  if  warranty  and  assets  be  pleadad  in  a 
w  S  Lit.  formedoH  brought  of  four  acresy  each  of  the  yearly  value  of 
Sf4hi'  '  twelve  pence,  and  issue  is  taken  on  the  assets,  and  it  is  found 
that  but  one  acre  of  the  value  of  twelve  pence  descends^  it  ta 


Digitized  by  GoQgle 


59b.^3a.    .  .         Syms's  Case.  913 

no  bar  but  fur  one  aero, as  it  is  held  in  40  E.  £>.  Hjsl.  {a)  21  E, 
3. 9  b.  ai^aif^t  the  book  in  91  Ed.  a  (^.)  SB  fe.  But  otherwise  Debt  and  »»- 
it  is  in  debtor  tannuity  brought  against  the  heir,  because  lands  nuity  broa^r  , 
of  their  nature  are  divisible,  and  the  demandant  in  Formedon  J5j^*Jj,j„ 
nmy  recover  part,  and  be  hiirrod  of  the  residue;  but  debt  and  andnouMTi-  * 
amiuity  in  such  case  are  enlire,  Jiud  not  di%'i8ible,  as  it  is  said  sibie. 
in  5  R.  2.  Annuity  21.  Annua  ncc  debilum  (b)  index  non  sepamt  (a)  riow.  440 
ipsum^  And  the  opinion  of  the  Lord  Brook,  (<)  although  it  was  b/'w^^^ 
pot  well  collected  out  of  the  book,  was  affirmed  for  good  law,  tiaChArtarsof 
rf  the  just  assets  of  the  laud  in  demand,  and  no  more  descends  in  Medio, 
on  the  (lemniulnnt  and  the  other  daug-hter;  for  tlion  the  de«  t»?i£ft'S?* 
mandant  ought  to  recover  the  moiety,  because  she  hath  no  Lu.  Rep.  fil' 
assets  but  as  to  one  moiety,  and  the  lineal  warranty  only  is  no  Co.  Lit.  150  a. 
bar.   But  if  the  moiety  of  the  land,  which  descends  on  the  A  lineal  war- 
demandant,  be  of  equal  value  to  the  land  in  demand^  she  shall  '^""^>' 
be  barred  of  the  whole ;  for  a  lineal  warranty,  when  assets  to  JSSJ^jEj 
the  value  of  the  land  in  demand  descend,  is  as  pjitire  and  full  a  land  in  demand 
bar  as  to  the  demandant  as  a  collateral  warranty,  descent!  tlie  descend  is  as 
warranty  in  the  one  case  or  in  the  other  on  the  demandant  a"bai^nT^!/ti!! 
only,  or  on  her  and  any  other.  And  the  statute  of  Gloucester,  demAndant,  as 
cap.3.(d)  enacts,  that  if  the  warranty  of  the  tenant  by  the  » collateral 
curtesy  be  pleaded,  the  heir  of  the  wife  shall  not  be  barred  by  ^'^'^'^'"'^"^y- 
the  dcc(!  offiis  fhthnr, from 'vfiom  no  inlieritancc  descends,  8cc.  s^^"'**^**** 
And  it  inheritance  doth  desci  nd  Irom  the  part  of  the  Tathcr,  Br.Garrantyli. 
then  he  is  barred  of  the  value  of  tlie  inheritance  which  descends  i^^)  C'>  Lit.365 
to  him :  by  force  of  which  statute  the  collateral  warranty,  which  Jii^  293  294 
without  assets  was  a  bar  entirely  to  the  whole  by  the  common  piow<i.  11^  a. ' 
law,  is  now  but  a  proportionable  bar^  having  respect  to  the     n  r.  11  a. 
assets  dcFconded,  and  the  lineal  warranty  and  assets  pleaded  in  "^^^^K- Mm. 23. 
Formedon  in  descender  is  taken  within  the  equity  of  (he  said 
act  ;  as  it  is  resolved  in  11  Ed.  2.  (c)  Stathaui  Gar.  21  Ed.  3.  (e)U£d.2. 
28  b.  S8Edw.S.23a.b.  &c.  Plowd.Com.  in  Fulmerston'scase,  stathMiGtt- 
fi>l.  110a.  But  where  in  the  said  Fulmerston*s  case  it  is  said,  if  2T^t!nh. 
in  the  one  case  or  the  other,  there  be  no  assets  descended  at  the  29a* 
time  of  the  assise  of  Mortdancester,  or  Formedon  brought,  hwi 
(^f)  afterwards  assets  descend,  and  the  tenant  .shall  have  a  Sche  ^  f)  c„  ^^j^^ 
facias  in  the  case  of  warranty  made  by  tenant  by  the  cur-  3()6a.  Fiowd. 
tesy,  to  have  the  land  which  was  of  the  seisin  of  his  mo- 
tber*  and  not  of  the  assets  b^r  the  express  purview  of  the  said 
^statute  of  Gloucester,  and  in  the  case  01  warranty  made  by  r  •  53  a.  } 
tenant  in  tail,  which  is  taken  within  the  equity  of  the  said  act| 
the  issue  iii  tail  shall  have  a       Scire  facias  to  have  the  assets      co.  Lit. 
wliich  aftcrwardi^  descend,  and  not  the  land  g'iven  in  tail ;  and  366  a.  IHowd. 
equity  i:s  the  rtatoii  that  the  case  taken  within  the  equity  of  the  «*^^«o3 
former  law  shall  not  follow  the  purview  thereof,  but  shall 
have  another  and  divers  constructions  ;  for  equity  requires  that 
uncertainty  should  be  avoided  as  the  author  of  contention,  and 
that  there  "^hould  be  an  end  of  controversies,  according  to 
equity  and  riirht,  the  final  end  of  all  laus  :  und  therefore  the 
said  statute  of  Gloucester  well  provided  au  absolute  and  just 
.end  in  the  ease  of  tenant  by  the  curtesy  of  land  in  fee^simplc ; 
•  Ibr  when  the  tenant  in  such  case,  after  assets  descended,  reco- 
,1)|I3»  the  inheritance  of  the  mother  which  he  hath  purehasedy 
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it  makes  an  end  of  that  controversy,  so  that  the  demandant  or 
his  heirs  shall  he  by  force  of  the  act  barred  for  ever  to  elaim 
TWl  iisa.   ^®  land,   f  But  if  in  the  said  case  of  Formedorty  the  tenant, 
Co.  Lit.  366  a.  after  assets  descend,  shall  have  a  Scire  facias  for  the  land  in- 
393 1»*  tailed,  then  if  the  assets  shnl!  be  aliened,  the  issues  inheritable 

to  the  estate-tail  may,  by^vrit  of  Formcdon  in  descender,  recover 
the  land  in  tail,  which  will  be  cause  of  new  suit  andcouteulion, 
and  will  not  answer  the  final  intention  of  the  purview  of  the 
(ff)  ioCo.8&b.  said  net;  and  therefore,  according  to  the  role  of  wisdom  (a) 
Co.  Lit. rob.    Sapiens  incipit  a  fine^  to  make  a  perpetual  bar  as  well  in  that 
^'  cii'jo  n«?  in  tlie  other,  it  was  adjudged  reasonable  and  consonant 

to  tiie  finol  intent  of  the  makers  of  (lie  f:nid  net,  that  in  that 
case  of  an  estate-tail  the  tenant  should  have  a  Scire  facias^  to 
have  the  assets  which  descend  to  the  issue  in  tail  in  Iw-siniple, 
,  which  as  to  them  shall  be  a  perpetual  bar  a^inst  hitn  and  his 
heirs,  which  in  just  and  proportionable  rquity  ai^rees  with  the 
BTAsSts  pir  other  case.   Vide  (b)  43  E.  3.  96  a.  and  (c)  40  E.  3,  39,  Sec. 
Descent  32.      where  it  is  held,  that  if  warranty  and  assets  be  pleaded  agBinat 
anoedB^"^"  the  issue  in  tail,  and  if  the  demandant  hath  nolbing  by  de- 
30.  scent,  and  land  descend  to  the  issue  afterwards,  he  raall  have 

lb  tdw  9Awm-  ^  Scire  fidat  to  have  the  value.  But  it  is  in  none  of  the  said 
tagc  of  the  books  expressed,  how  the  tenant  shall  demean  himself  io 
atwJafta-^'  P^^^^'^^g  ^"^^  advantai^e  of  (ho  nf?<?rts  %vhich  descend  after- 
wards the  wards.  And  therefore  if  iti  u  (</)  Mortddncester,  Cosioage, 
tonant  ought  Aiel,  Bcsaicl,  &c.  the  tenant  pleads  the  warranty  of  the  te- 
wimnf  ^Jd  curtesy  with  assets ;  or  in  a  Fc^midm  the 

ackoowirdpo    tenant  pleads  a  lineal  warranty  end  assets,  and  the  demandant 
tbe  demand-    takes  issue  on  the  assets,  and  it  is  found  by  inquest  that  nothing 
'rtrnt  thT^  desceiuls  u hereby  the  demandant  rpcnvprs,  nnrl  after  that 
mUantage  of    recovciy  asse(s  descend,  (he  tenant  shall  never  have  a  (c) 
the  statute,      SciVc facias  to  take  the  beneiit  of  the  said  act,  for  divers  rea- 
dc5r°ti?i"h?     sons.    1.  Because  the  paid  trial  is  (f)  as  peremotory  to  hint  as 
saved  u>'  him,      ftssets  hsd  been  found  by  the  inquest  it  had  been  to  the  de- 
Ac  mandant.   2.  There  is  no  record  on  which  he  can  ground  his 
(c)  Statham      Sctrr  facias.   3.  By  the  putting  himself  upon  the  trial  of  ns^ets 
Furincdua2.     be  hath  waved  the  advantage  which  he  might  have  taken  upon 
uLrnTiV.*'*'"        said  net.   4.  He  who  will  take  benefit  of  that  act,  ought 
((/)  2  imvhz,  not  to  be^in  with  a  falsity.    But  if  the  tenant  will  take  beaeft 
^T*  roK  1  ^  ^  ought  to  plead  the  warranly  and  adiooii^ 
L          J   ledge  the  *demandant*s  title,  and  pray  that  the  advantage  of 
366 a."cr!car.        ^tatntn  when  assets  shall  descend  be  saved  to  him,  &c.  and 
37.3.2 1 iist.2y.3.  upon  thai  record,  when  assets  descend  he  shall  have  {g)  Scire 
(/)  4  Uun,     facias  ;  and  that  Mands  with  the  ietler  and  intention  of  the  said 
(jtJ  CnOar,*^  act :  for  the  words  are  "  by  w  rit  of  {h)  judgment  which  shall 
373.  Co.  ui    issue  out  of  the  rolls  of  the  J  ustices."  So  that  tbe  Scire  Jbeiat 
29?  "mV*"''    ^"S***  *® on       rolls  of  the  Justices.   Also  the 
(A)Piowd.iiOa.  ^^'''^"te  goes  farther.    To  resummon  the  warranty  as  it  hath 
2  Inst.  2^4.      brori  done  in  other  cases,  JClV.  where  (he  warrantee  (or  vouchee) 
Cp'Ut.  J6Ga.  coinos  into  Court  and  saith,  that  nothing  is  descended  to  him 
from  him  by  whose  deed  he  is  vouched,  &c.  which  if  the  tenant 
doth  not  deny,  Set,  he  shall  have  the  benefit  of  the  assets  which 
shall  afterwards  descend  to  the  vouchee:  but  if  ho  takes  issee 
that  assettf  descend  to  him,  and  by  inquest  it  be  found  against 
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lioi,  Umi  oolhioff  teeend,  he  sliall  never  bare  any  benefit  of 
lh»  eneto  which  diall  afterwards  descend  to  the  Tonchee.  But 
itWM  nidy  if  «Mti  be  found  by  inquest  but  not  to  the  (a)  (a)Co.Lit.366 

value,  there  the  demandant  shall  have  bonefit  of  the  assets 
which  afterwards  descend,  because  the  voucluv  's  plea  is  false; 
and}  on  the  other  part,  it  would  be  hard  to  drive  the  demand- 
aet,  who  is  a  stranger,  to  know  the  precise  Talue  of  the  land 
wbkh  the  yovebee  l»tb  by  descent ;  but  he  may  well  take 
knowledgpe  whether  be  hath  any  land  by  descent  from  the  same 
anci><;tor  or  not.    And  in  thh  ca^e  divers  g^ood  (b)  differences  DlflTcrcnccsbe- 
wen  observed,  which  do  appcm  in  our  books.    1.  Between  a  twccnacolUi- 
coliateral  warranty  and  an  estoppel;  lor  a  collateral  warranty  J^aJ^JJJ? 
biiids  the  right  of  him  who  claims  not  by  him  who  makes  the  pa. 
wBlmntyy  but  an  estoppel  shall  Irind  only  the  heir  who  claims  («)  Co.  Lit 
the  right  of  him  to  whom  the  estoppel  was :  as  at  the  common  ^  ^ 
hw  before  tlie  said  statute  of  Glonce«?ter,  cap.  3.    If  the  hus- 
band had  aliened  tlio  land  which  he  had  in  the  right  of  hi^  wife^ 
with  Hunanty,  and  the  husband  and  wife  died,  in  that  case  the 
right  descends  from  the  wife,  and  yet  that  warranty,  being  col- 
lateral to  the  title  of  the  land,  should  bar  the  wife's  heir  t  but 
ft  is  a^udged  in  18  Edw.3.  9  b.  that  where  (c)  lands  were  (c)  Co.  Lit.366 
conveyed  to  the  husband  and  wife,  and  to  the  heirs  of  the  bus-  i^-  Fit»,r 
baud,  and  the  hnf^l>^nd  ^ave  them  in  tail  and  the  husband  died, 
the  wife  should  recover  the  land  a«^ainst  the  donee  by  writ  of 
Cut  fji  vita,  supposing  that  she  hud  the  lands  to  her  and  her  heirs 
ia  fee :  the  wife  after  the  recovery  enlholfed  another  and  died; 
the  donee  in  tail  died  without  issue,  and  the  issue  of  the  said 
hu»bund  and  wife  brought  a  Formedon  in  the  reverter  against 
the  feoffee  of  the  wife:  and  although  the  issue  was  heir  to  the 
wife  who  was  estopped  by  the  said  recovery  in  the  Cut  in  vita, 
to  say  that  she  imd  a  lesser  estate  than  a  fee-simple,  vet  the 
inne  who  claims  the  reTersion  of  the  land  as  heir  to  the  hue* 


band  shall  not  be  ((/)  bound  by  that  estoppel  made  by  the  (i/)  iJoaes459. 
wife,  although  he  be  heir  to  her  also  ;  for  then,  by  her  own  <>  <^ftr.  525. 
act,  the  wife  who  hud  but  an  estate  for  life  might  bar  the  heir  -^^^ 
who  had  right,  and  who  claimed  us  heir  to  his  father.    But  a 
collateral  warranty  cannot  lake  eilcct  without  the  act  of  God^ 
MtS^  the  death  of  him  who  makes  ity  and  in  tlie  mean  time  the 
estate  to  which,  ftc.  may  be  debated.   But  in  this  point  the 
warranty  and  the  estoppel  *  concur,  both  which  shall  descend  f  *  54  a.  ] 
on  the  o;enera!  (e)  heir,  to  him  who  made  the  warranty  or  (0Co.lit.l2a. 
estoppel,  and  not  on  the  particular  heir,  ns  on  the  younger  son,  ^ob^i 
and  not  on  the  sister  of  the  liaii'  blood,  iS^c.  as  appears  in  (/*}  if\  ij^b, 31^ 
85  H.  6.  34.  and  as  the  heir  who  doth  not  claim  the  landas  Br.Eitoppcib. 
hsir  to  him  who  made  the  estoppel,  as  bath  been  said,  shall      '  ^ 
not  be  bound  thereby  for  his  disadvantage ;  so  in  the  sane  3ft*H!6.33b.* 
case  he  shall  not  be  capable  of  advantage,  unless  it  be  in  spe-  ^  ^• 
cial  cases;  and  therefore  it  is  adjudged  in  38  Ed.  3.  10  a.  b.  }  ^''c^r&Yi 
that  if  a  woman  (^)  mesne  binds  herself  to  acquittal  to  the  g[fb.  ^* 
tenant'  and  his  heirs,  and  after  the  woman  takes  n  husband,  FiuLMcneM. 
and  the  tenant  by  his  deed  grants  to  the  husband,  that  he  nor  Vct.Nai.Br. 
his  heirs  shall  be  bound  to  the  said  acquittal,  end  afterwards 
the  husband  and  wife  have  issue  and  die,  this  iBsuey  although 


• 
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ilco'wllu^*  he  be  heir  to  the  husband,  yet  brcnn<»o  tlif  lino  of  ncquittal 
'  descends  to  him  as  heir  to  his  niothei ,  lie  shall  not  be  capable 

^JJJJ*"^  '  of  the  said  advantage  of  the  said  tlischar«;e,  quia  (a)  hctres 
vantagi'5  in  diciiur  ab  hosredilaie^  et  non  hareditas  ab  hairede.  But  therein 
S^""'  hi^h  b  there  is  a  difference  between  advantages  in  gross,  aa  ia 
S«^frnuHne  the  case  of  {b)  38  E.  3.  and  advantages,  whidi  by  the|[nrantare 
made  nppurtc-  Hiadc  appurtenant  or  incident  to  another  thing  :  n^:  if  a  man  ha 
SSto  seised  of  a  house  in  the  right  of  his  wife,  and  another  grants  to 

thcr  thw?^  husbanil  and  his  heirs,  to  have  sufficient  estovers  to  bura 
If  a  mau  be  in  the  saute  house,  iu  that  case  the  estovers  are  appurtenant  to 
sci^ci  in  right  bouse*  and  shall  descend  to  the  issue  of  the  hosband  and 
ttVoiiM  *  ftod  a  ^  ^^v^  ^  house  of  the  part  of  his  mother,  and 

gnat  be  nifuic  one  grants  to  him,  that  he  and  his  heirs  shall  have  competent 
hebs'to^vc'  housebote  to  he  burnt  in  the  same  house,  this  is  appurtenant 
csuncr^i  tn^be  ^^^^  housc  ;  and  although  it  be  a  new  purchase,  yet  it  shall 
Uurnt  ill  the  go  with  the  house  to  the  heir  oi  the  pai  t  of  the  mother.  The 
^^thM  ^  °      rent-seek  by  descent  of  the  part 

dra^idtotbc  of  his  mother,  and  the  terre-tenant  grants  to  him  ana  bis 
issue  of  the  hcirs  that  they  shall  distrain  for  the  rent,  &c.  this  is  as  appur- 
^"f^*!l!<)^°**  tenant  to  tlie  rent,  and  shall  ajo  with  the  rent  to  the  heir  of  the 
7c\icd  of°a      P"'*t  mother;  and  so  it  was  held  in  (d)  5  E.  2.  Avowry 

iluu^e  r.r  parte  207,  in  Jordan's  case,  that  where  Alice  wa^  seised  of  a  manor 
9tu,hnm  iuia  a  j„  f^^^  ^q||  husbaud  ouo  Jordan,  and  had  issue  Sibil: 

foSetobe*"*^  and  afterwards  Jordan  and  his  wife  died,  and  Sibil  was  seised 
burnt  in  the  of  the  manor,  as  heir  of  the  part  of  her  mother,,  who  before 
''*"^tth*tk?*^^  the  statute  of  Quia  emptorcs  Icrrauim^  did  enfeotV  P.  of  parcel 
(loaseto  tbe  manor  by  four  shillings  rent,  and  afterwards  Sibil  died 

heir (>jr ;Mrie  without  issue:  and  there  the  question  was,  who  should  have 
SMOiiMiA  seigniory  and  rent  of  four  shillings  newly  created,  whether 
the  case^f  e  ^^^^  ^"^  P^i*^  ^  mother,  or  the  heir  of  the  part  of 
rent-seek,  and  Jordan,  the  father;  and  there  Beresford,  Chief  Justice  of  the 
amattodU-  Bench,  said,  when  Sibil  enfeoffed  P.  of  parcel  of  the  manor 
'  which  descended  to  her  from  Alice,  these  services  were  then 

a.bfw^^  appurtenant  to  the  remainder  of  the  manor,  wheretbre  the 
'[*  54  b.  1  death  of  Sibil,  without  heir  of  ber  hod|r,  could  not  defeat  thst 
A  man  aeised  *appendance.  So  it  is  held  in  7  H.  D.  4  b.  that  if  a  man  be 
of !  inrirj-;;^rrp  gdsed  of  land  of  the  part  of  his  («)  mother,  and  maketh  a  gilt 
rgi'ft'in'taii in  tail  rendering  rent,  this  new  rent,  which  is  incident  to  the 
reodcrins  rent,  reversion,  shall  s^o  with  the  reversion  to  the  heir  of  the  part  of 
this  new  rent  tlie  mother.  And  it  is  to  be  known,  that  there  is  a  {J  )  difier'* 
reversion  to  between  estoppels  or  conclusiona  which  stand  npoa 

tbe  beir  «v  recompence,  and  otner  estoppels  which  stand  upon  affirm* 
parte matcrutt.  or  admittance  of  any  matter,  by  matter  of  record: 

JMfferencc  be-  as  if  nn  a!>ator  marries  with  the  rig:ht  heir,  and  has  issue  hy 
whkh*stand^^*  hor,  and  the  abator  makes  a  lease  lor  litie  rendering  rent,  and 
upon  rccoDi-  he  and  his  wife  die,  in  this  case  the  issue  Itas  the  mere  right  of 
l»enee,  and  the  part  of  his  mother ;  and  yet  if  he  accepts  the  rent,  and 
Iccrae'^by^ad-  ^^^^^  acquittance,  it  shall  estop  him  and  his  heirs  to  avoid  tbe 
said  lease,  in  respect  of  the  acceptance  of  the  recompence; 

of  rjforil. 

{c)  Co.  Lit.  12  b.  13  a.  {d)  Co.  Lit.  12  b.  Br.  Tenure  8G.  {e)  Cu.LU.  12 b.  1  Co.  100  b.  Br.  De- 
cent 11.  f/)  2ISiibtr43. 
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and  therewith  ag^rees  90  H.  6.  27.  Vide  (21)  28  11.  G.  24. 
Bat  an  estoppel  which  aecnMB  by  admittaaee,  Sec.  at  record, 
iball  not  conclude  the  heir  who  claims  not  the  right  by  the 
fttne  ancestor,  as  it  is  acyudged  io  (a)  18  £•  3.  aforesaid*        (a)  is  e.  i.  d  b. 

Antea  5&  b. 
Co.Lil.a6$b.  Fiti,EMop.219. 


ROGER  EARL  OF  RUTLAND'S  CASE.  [55«.l 

'  Mich.  6  Jacobi  1. 


If  Ums  King  grants  the  herlnge  mod  paonags  of  the  ptrk  of  C,  to  A.  for 


Enrl  of 

Rt'TI  AM* 


life,  and  aflcrwanls  the  Kiog  reciting  the  grant  to  A.,  and  that  he  is  v. 

£ari 

rt.via~5S«. 


livin?,  erants  the  hcrl)aiji;o  and  i)annn;re  of  the  s;iiil  nark  to  B.  for  bis  Earl  of 
life,  without  shewing  when  it  shall  begin,  such  grant  to  R  is  ^tnnl. 


And  resolved, — isU  The  King  has  di?crs  niaaacrs  of  iulicntuncc,  some 
to  giv«  onlj  in  poaBorioB  nid  not  in  Kversion»  flome  to  grant  as  well 
itt  reversion  ni  poaseaiott,  but  which  he  cnnnot  use  or  exercise  hinnelf, 
olbois  as  well  to  use  and  e^Joy  binisclf  as  to  grant  to  nnother,  the 
possession,  reounnder  or  reremon.  8.  The  King  was  not  deceived  la 
liis  grant. 

When  the  Kinsr's  charter  may  he  taken  to  two  intents  good,  in  many 
cases  it  sbaii  bo  taken  to  such  intent  as  is  most  beneficial  for  the 
Kipg  t  hot  if  it  nay  be  taken  to  one  intent  good,  and  to  another  m- 
teai  void,  it  shall  be  takea  in  sncb  manner  as  that  the  grant  may  taite 
effibct.— 8rd.  There  is  no  uncertainty  in  the  grant;  it  shall  take  effect 
in  possession  wlicn  the  first  •;'r?int  shall  be  ended  or  detemiined»  whe* 
thcr  it  be  by  death,  surrender,  or  forreitnrc. 

When  one  is  officer  for  life,  if  the  King  without  recitli^it  grants  the 
office  to  another  for  life,  the  second  grant  is  void  for  want  of  a  re* 
citat* 

Io  aasiae  of  aovd  disaeisia  for  disseising  the  plaiatiir  from  the  office  of 
keeper  of  thepark  called  C.  park,  the  plaint  set  out  the  plaintiff's  title 
thai  theQiicen  was  seised  of  the  said  |iark  in  fee,  and  granted  the  office 
of  keeper  of  her  park  called  C.  (without  saying  said  park)  to  A.  &c. 
exception  thai  it  ^all  be  intended  another  park  not  allowed.  S.C. 
Jcak.  Cent.  183.  S.  C.  on  Error,  [l  Bulstr.  4.   2  iirownl.  829.] 

RoGBE  Earl  of  Rutland  brought  an  aastse  of  novel  disseisin 
against  Gilliert«  Earl  of  Shrewsbury,  and  others,  and  com- 
plained he  was  di^^'^ciBed  of  his  freehold  in  Clipson,  in  the 
county  of  Nottingham,  and  made  his  plaint  to  be  disseised  dc 
(a)  officio  cnstodis  jmrciy  vocaV  Ciipson  Park,  ac  de  imnnagio  i")  Ante  47  n- 
c<  ftcrbagio  proud'  parci  de  Ciipson  prad'  cum  perUnen*  Ci  pro 
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iituh  liberi  tenementi  de  officio  prasd*  ac  de  pannamo  et  ferfta- 
gio  prced'y  the  plalotiflT  faid>  tli«t  Queen  ElwbetE  wee  sened 
of  the  said  park  in  fee,  in  the  right  of  her  crown,  and  19th 

March,  anno  10  by  her  lotters  patent  granted  to  Thomas 
Markhain,  ar'  njjldnm  custodis  parci  sui,  vocat'  Clipson  JPark^ 
(without  sayln^^  pra'duC )  ac  eundem  Tho.  Alarkham  prccd^ 
parci  sui  vocal'  Clipson  Park,  fecit^  ordinavitf  et  comtiluit  per 
eatdem  lUeras  pateniesy  to  here  end  to  hold  to  him  for  term  of 
his  life,  with  all  fees  doe  and  accnstomed ;  and  further  granted 
by  the  said  letters  patent,  to  the  said  Thomas  Markham^ 
pannas^fum  et  herhnginm  prrcdicV  parci  sui  de  Clipson,  to  have 
and  to  hold  the  snid  p;iniuii;e  and  herbage  to  the  said  Thomas 
Markham  for  term  of  hia  life.    And  afterwards  Queeu  Eliza* 
beth,  eo  seised  of  the  eeid  nerfc  as  is  albnseidy  died  thereof 
seiied*  After  whose  death  the  said  park  dcseended  to  the 
King  that  now  is  ;  oc  prcsd*  Tho,  Markham  de  prced*  officio  et 
pannngio  et  herhaf^o  prced'  informaproeiT  seisit\  existen*,  idem 
doniinus  Rex  9  die  Junii  an  rcgni  sui  primo,  per  literas  mas 
paknteSf  S^.  reciiando  prwd'  statum  praiS  Tho,  Markham  deet 
imprwm$$i^  prad^  Heui  prmfertysmconcessis^coneeuUMem 
com'  Rutland'  prced'ojic'  custodis  prced* pard  voe'Cl^mn  Park 
to  have  and  to  hold  to  him  for  his  life,  quam  cUo  ojfficium 
prrpd^  per  mortem,  surfftim  reddithnemyforisfacluram  velaHqtto 
alio  modo  quocunque  vacarerit,  with  all  fees,  &c.  and  farther 
granted  by  the  same  letters  patent,  the  said  berbaee  and  pan- 
nage to  the  said  Earl  of  Rntlaod,  for  term  of  bis  life  (without 
(a)  2  Brown,    shewing  wben  the  estate  of  the  herfoegeand jpannage(a)  diODld 
[*  55b.  ]    begin)  *adeo  pbm  et  inlegre  pratU  prad*  Tho,  Markham^  SfC, 
22y»234,242.   hahnit,  tenuit,  seu  gttvisus  fuit^SfC.    And  nftcrwards  the  said 
aST'lBroiroL  Thomas  Markhara,  9  Marliij  anno  quarto  regis  ynuic  died,  af- 
27.  ter  whose  death  the  plaintiff  was  seised  of  the  said  otiicc,  and 

of  the  herbage  and  pannage,  till  disseised  by  the  defendants. 
To  which  the  defendants  pleaded  the  general  issoe,  md  tori 
nul disseisin;  and  as  to  the  olRce,  the  reco^^nitors  of  theassiBe 
found  for  the  plaintiff;  and  as  to  the  horba^^e  and  pnnnaij^e 
they  found  the  Jettcrs  patent  at  large  ut  supra  ;  and  if  the  her- 
bage and  pannage  parsed  by  the  said  letters  patent  to  the 
plaintiff,  tney  found  for  the  plaintiff,  &c.   And  the  matter  in 
Jaw  was  such,  the  King  grants  the  herbage  and  pannage  of  the 
fmrk  of  C.  to  Markham  for  life^  and  atlierwards  the  King  re* 
citing  the  grant  to  Markham  and  that  he  is  living,  grants  the 
herbage  and  panna^^e  of  the  said  park  to  R.  Earl  of  Rutiunrl 
(A)  2  Browiii.    for  his  life,  without  sliewing  when  it  shall  (/i)  begin.  And 
Smli^iik^    if  the  grant  of  the  herbage  and  pannage  to  U.  Earl  of  Rut- 
2a3.  *lBtmL  land  were  good  or  not,  was  the  qnestion.  And  it  was  oUected 
27.  Poit.5«U  that  the  said  grant  to  R.  Earl  of  Rutland  was  void  mr  the 
uncertainty  of  the  ben^inning  thereof,  for  it  cannot  begin  pre-, 
sently,  because  Markham  had  it  then  for  his  life,  and  it  doth 
not  appear  whether  the  Kin^  intended  it  should  hei^in  nfier 
the  death  of  Markham,  or  forfeiture,  or  surrender,  or  uhea  it 
, ,  „  „       should  begin,  and  for  sucl^  nneerlainty  the  grant  in  the  Kine^e 
(c)  Dr.Paiciit  case  shaU  lie  void.  Andthe  ewes  in(e)  $iL  7.  mmift.  CO 

Flis.  Gntot  35.  (4)  Br.  Mai  54. 
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G  H.  7.  14  a.  and  (a}  8H.  7.  19  b.  were  citrd,  that  the  King  (^)  Br.  Patent 
cannot  grant  the  (b)  reversion  of  an  ofiice  which  one  bath  for  qi^[^42| 
fhe  term  of  hit  life ;  bat  may  redta  that  audi  a  one,  habeat  ei 
if  neat  tale  qfieutm  pro  iermino  vita  sucBy  and  grant  offie*  prof 
UUi,haben<f  post  morlem,Src,  but  if  the  Kin^  grants  the  office  to 
another  (without  such  special  recital)  for  life,  the  second  grant 
is  ?oid  (A).  Vide  1 1  E.  4.  1  b.  .'32  K.  3.  Avowry  1 1?.    But  it  Thegnuitof 
was  resolved  by  Coke,  Chief  Justice,  Walmaley,  Warburton,  tl»e  »wri»gc 
Daoidf  aii4  Foster,  Jmtioea,  that  the  aaid  grant  of  the  herb-  goodTa^ir- 


age  and  paoaage  was  good ;  and  in  this  case  divera  poiats  cd»  i. 
were  molved.    I.  That  the  King  haa  diveia  manners  of  in- 


The 
hasdi- 

heritance.    1.  Some  to  give  only  in  possession,  and  not  in  re-  ^"uh?!^'^, 
version,  as  a  corody  in  a  house  of  religion,  or  to  present  one  aome  to  gire 
to  a  church  of  his  patronage,  as  it  isas:reed  in  39  Hen.  6. 48.  SjJj^**^JJJ 
for  in  these  casesy  and  other  like,  the  King  has  but  a  present-  reversion  i 
ation  or  commendation  of  a  persoQy  when  the  corody  or  tome  u>  gnat 
ehoreh  is  void,  and  not  befbre.  and  cannot  eive  the  corody  or    ^.^'^  V^' 

.  .  ,        ,    .  '  .  a     rni     ir*       l  version  as  hi 

prr^pnt  to  thn  churrh  tn  reversion.  2.  1  he  King  has  some  possession,  but 
inheritance  which  the  Kin^r  may  grant  as  well  in  reversion  which  be  caa> 
as  in  possession  :  but  he  cannot  use  or  exercise  them  himself,  "rd^f^iS 
as  (c)  offices.  Vide  1  H.  7. 29  b.  a  man  grants  an  office  of  oihe^  a^TvcU* 
aervilnde  as  fbreaterHhip,  dec.  cum  ommbiu  ierrif  eidem  cJMo  to  use  and  cn- 
pertinentibus.  the  remainder  to  the  King  io  fee;  in  this  case  'i°y  ^ 

i.L         i^L     ii"  .1        rr         i  iiiiT'        to    rant  to  a- 

aithous;?!  the  King  cannot  he  otticpr  to  any  one,  yet  the  King  nothcr  the 

is  capaljle  thereof,  to  grant  the  o\\\cc  to  another  \vhichhe  him-  poMesuoa, re- 

Rclf  cannot  use  or  exercise,  also  bucIi  ollice  may  be  forfeited  ''"^^»** 

to  the  King,  and  the  King  shall  have  an  inheritance  in  it  to 

•give,  ftc.  Fide(d)  3.  6.(e>  and(/)  8  H.  7.  before.  5.  Other  In*  f  •  5G  a.  j 

heritaacea  the  King  has,  as  well  to  use  and  enjoy  himaelf,  as  to 

grant  to  another,  scil.  the  possession,  remanuier,  or  reversion; 

a-«  houses,  lands,  rents,  commons,  herbage,  and  pannaj^e  and 

the  like,  wiiich  are  parceU  of  his  inheritance.    2.  It  was  re-  j  The  King 

solved,  that  the  King  was  not  (g)  decekved  in  bis  grant,  for  wasnotdc- 

he  has  recited  the  estate  of  IMbrhham  which  he  had  in  the        ia  Us 

herbage  and  pannage,  for  term  of  hia  life,  and  that  Marhham 

was  then  living,  so  that  the  King  well  knew  that  he  could  not  Jo^J^gi^^** 

«^rant  that  in  possession,  which  another  then  held  for  his  life,  Dyer80.pl.58. 

but  it  ought  to  take  effect  as  it  mij^ht  bv  law.    And  the  case  of  H  Co.  4  a. 

the  L#ord  Chandos,  iu  liie  Sixth  Part  oi  uiy  Reports,  was  re- 

aolved  to  be  a  stronger  case  ;  for  there  the  King  mistook  the  Dyer  259.  pu 

law,  thinking,  that  oy  the  surrender  of  the  letters  patent,  the  is  .2RoU.  I54* 

eatate  tail  was  extinct,  and  that  he  thereapon  was  seised  in  bm^iso^ ist. 

4  last.  202.  HE.  4.  lb.  Cr.  Jac.  17,  IS.  (r^  10  Co.  >-\  n.  Co.  LU.  .-^b.  Rridg.  3*0.  IH.  7. 
89  b.  Ur.  Frairog.  125.  Br.  Grant  8.i.  I'iU.  Gr;«it  32.  l  iow.  361.  J/U  b.  iO  H.  7.  18  b.  (d)  3  H. 
7.caMi  ultim.  Br.  Patent  52.  Fitz.  Grant  35.  Ante  55  b.  (<■)  6  II.  7.  11  n.  Br.  PateBts  54. 
Ante  55)  h.  r  / )  8  H.  7.  12.  Dr.  Patents  57.  Fit*.  Grant.  42.  (g)  1  Co.  46  a.  51  a.  52  b.  Moor 
Ij,  IGi.  y  II.  6. 28  b.  Lane  110.  2  Co.  3^  b.  5  Co.  94  «.  6  Co.  29  b.  55  b.  7  Co.  12  a.  10  Co. 
112  b.  11  C0.4  b.  DO  a.  Hob.  22^,  JJ'J.  Cro.  Car.  UJS.  Vrl. .  1^  2  Roll.  188.  Dyer  :^J9.  pi.  47. 
362.  pL  36.  Co.  Eat.  384  a.  41  Asa.  19.  Br.Ffttcat  38.  Br.  AlieoiU.  21.  Flow.  132  a.  MoO. 
Rep.  196.  Kchr.Sb.  19  b. 


(a)  Vid.  upon  the  consiruction  of  the 
Kiug's  grant,  and  as  to  what  prupertjf  may 
i»e  graoted  by  the  CfowBt  note  («« S.)  Attorn 


fVonds  rani'.  Vol.  I.  p.  101.  and  vid.  Ifac 
note  tu  Auditor  Cwrle't  cauCf  11  licp.  4  a. 
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be  taken  to 
flaehiateDtas 

is  most  bene- 
ficial for  the 
King :  but  if 
it  may  be  taken 
to  one  intent 
good,  and  to 
auothcr  intent 
void,  it  shall 
be  taken  in 
such  manner, 
as  that  tlic 
grant  may 
Ukc  effect. 


fee,  and  therefore  he  gnmted  the  minor  In  poMOBlon^  and  yet 
the  (e)  reversion  did  pass  without  any  wora  of  reversion,  ler 

the  grant  oug^bt  to  take  effect,  as  by  law  it  mny  ;  which  case 
of  the  Lord  Chandos  was  affirmed  to  be  i^ood  la\v,  per  tolam 
When  the       Curiam.    But  in  the  cabe  at  bar  the  King  mislook  nothing;. 
Kind's  charter  nor  look  upon  him  to  grant  thnt  which  he  could  not  ffrant,nor 
to  two  iaieuis  ^  deceived  in  any  part  of  bis  grant :  and  when  Oie  Kln|^ 
good," in  many  charter  may  be  taken  (5)  to  two  intents  good,  in  many  cases 
cases  it  shall    it  shall  be  taken  to  such  intent  as  is  most  benefipial  for  the 
King ;  but  if  it  may  be  taken  to  one  intent  good,  and  to  ano- 
ther intent  void,  then  for  the  King's  honour,  and  for  the  benefit 
of  the  subject,  it  shall  be  taken  in  such  wanner  as  the  King's 
grant  may  take  effect,  for  it  was  not  the  King's  intent  to  make 
a  void  grant.    And  therewith  agree  the  reason  and  rule  of  the 
book  of  (c)  21  E.  4.  44  b.  where  King  Richard  Second, 
granted  to  the  abbot  of  Waltham,  that  he  and  his  successors 
should  not  be  coliectores  decimnrurn^  ^s  c.  Concess. lie^i  per  cic" 
rum  Angiioi  ncc  alicujus  inde  parcdC  in  that  case,  it  tnesraot 
he  taken  literally  per  darum  Anglia:,  that  ia» per  fofiffft  eiemm 
Angtias^  the  grant  is  void,  for  all  the  clergy  of  England  never 
met  atone  convocation,  but  every  province  has  a  several  ccHi- 
Yocation,  and  therefore  the  Kinf^'s  grant  shall  not  be  taken  in 
such  sense,  for  then  the  grant  will  be  void :  but  it   liall  be 
taken  in  such  sense  as  it  may  stand  with  law,  and  that  is  by 
the  clergy,  as  the  clergy  can  grant  tenths,  and  that  ia  in  their 
several  provinces ;  and  that  is  also  a  stronger  ease  than  the 
case  at  bar,  for  here  the  words  of  the  grant  may  well  stand 
with  the  King's  monnmg,  scit,  to  grant  the  lu  rl-n'je  and  pan- 
nage in  reversion,  tor  in  possession  he  cannot  grant  it;  but 
in  the  case  of  21  Ed.  4.  the  wonU  of  the  grant,  and  the 
Kiug*8  intent  varying,  the  letter  gives  place  to  the  King's 
intention.    And  the  ease  of  Sir  (d)  John  Molyns,  in  &e 
Sixth  Part  of  my  *  Reports,  was  cited,  in  which  case  also 
the  words  were  against  th^  King's  intent,  for  at  the  time  of 
the  grant  there  was  not  any  Cliief  Lord,  for  then  all  seigno- 
ries  were  extinguished ;  but  yet  for  (e)  the  King's  honour  and 
to  make  his  |;rant  take  effect,  it  was  adjudged,  that  the  te* 
nnre  was  revived.  3,  It  was  resolved,  that  there  was  not  any 
nnr^nty  tA  uncertainty  in  the  said  grant  of  the  herbage  and  pannage  to 
the  K rant;  It     the  plaint t IV,  ^vhp^  it  should  take  eni't't  in  pob'scs'^ion  ;  for  it 
ahall  t-iikcci-    shall  tyj  l)L':',ia  when  the  tirst  grant  shall  bn  rndt  d  or  dcter- 
scsJi'o"  ^hcn    tnimd  :  and  although  it  may  determine  by  sundry  ways,  sciL 
tia  lubt  grant  dcath,  Surrender,  or  forfeiture,  yet  itcnn  detcnnine  but  once, 
dlt^mincd        ^^^ch  of  them  first  happens,  then  the  grant  to  the'phun- 

wbetbcr  it  be  by  dcatb ,  Barrender,  or  forfeiture.      C*)  6  Co.  55  b.  56  a.  66  b.  Co.  Ut.  324  b.  10 

Co.  lor  a.h.  Cr.  Car.  400.  5  Co.  121b.  4  Co.  36a.  Dyer  123.  pi.  l.'.,  pi.  10,  11.  Tlow. 
i:i5a.  lO'Ja.  aOE.  1.  Grant.  Sfi.  7  E.  4.  20.  Filr.  Feof.  22.  FiU.  Grant.  y~.  .Va  H.  8.  Br. 
Grant.  .SO.  2  Roll.  Rep.  180,  277,  278.  Hob.  224.  Lane  3,  7.  Br.  N.  C.  2^;;.  Uu  Rep. 
18.  J  I^nvnl.  2:^4.  (b)  1  Cn.  :5  a.  8  Co.  lf^7  n.  11  Co.  11  a.  h.  1  Bnlstr.  fi.  It)  Co. 
67  b,  kclw.  l/d  a.  198  a.  2  Sidcrf.  ill.  3  Lcua.  243.  2  Roll.  3,  i  u.  b.  200.  (c)  3 
Kcb.  234.  Dyer  2(»9.  pi.  19.  Rr.  Patent  71,  90.  1  Co.  45  a.  Br.  Exemption  9.  8  Co: 
167  ft.  11  Co«  It  b.  Flow.  32  a.  126  a.  143  b.  331  b.  Fite.  Grrat.  29.  Br.  Expont. 
28.  Moor  m,  HaryL  500.  2  Roll.  Rep.  275.  2  Siderf.  82.  (iO  G  Co,  6  a.  Po«t«m 
77  .;.  (r)  6  Co.  6  a.  (/>  Ante*  55  «.  b.  2  firewnl.  230,  ZM,  2iS*  Jenk.  Cent. 
1  Bruwal.  47. 


[*56  b.] 


Digitized  by  GoQgle 


56b.~'57a.       Earl  ov  Rutland  s  Case.  SSI 

tiff  shall  hegia  :  so  that  there  is  not  any  uncertainty  in  this 
gniDC,  for  it  is  implied  in  lair  that  the  second  grant  shaU 
gin  after  the  determination  of  the  first  grant,  el  (a)  expressia  jq 

rorftm  qyia^  tccilr  ijisjnif  nihil  operatur.    And  therefore,  if  the  Uoh.  170.'  i 

King  rccitinfi^  that  such  a  one  holds  the  manor  of  D.  for  his  Mo<LRep.l90. 

life,  -grants  the  said  manor  to  C.  for  his  life ;  in  this  case  the  ^^^^^fl^j  'V* 

Jaw  implies,  that  the  second  grant  shall  take  effect  after  the  KoU.  Rq).  .110. 

.daCermiDatioii  oC  the  first  grant;  the  same  law  of  a  gift  in  2  Roll.  Rtp. 
tail,  or  a  graot  ia  fee.   And  it  was  said  hy  Coke,  (b)  Chief  l^]^^' 

Justice,  and  aftirrned  by  the  other  Justices,  that  of  late  tiroes  Max.23...  4 

such  nice  and  strict  construction  hath  been  strained  by  some  Co.  73  b.  5 Co. 
of  letters  patent,  to  subvert  the  force  and  etfect  of  them  ;  that  7*, 

'    ,       '  .  .  1  •  1    ■  n.  11  Co.  f»u  a. 

many  j^oou  letters  patent  are  drawn  in  question,  which  is  to  co.Lit.  I'ji  a. 
.tli9  Kiii|(*s  disboaoar,  the  disherieoa  of  the  subject,  and  205 «.  2  inst. 
^i^mt  the  true  reason  and  ancient  rule  of  the  law,  as  ap-  as^'InSigu 
pears  in  all  our  books,  et  talis  ccrlitudo  cerlitudinem  confunait^  131.  Latch.  25. 
such  nice  and  captions  pretence  of  certainty,  confounds  true  (A)Wing.MM. 
and  legal  certainty,  ct  (r)  makdidn  expofitio  est  qucD  corruni'  ^)'^ingMiut. 
pit  ct  confundit  lextum.    And  it  was  said,  that  it  was  re-  2r>.  2  Co.  24  al 
floWed  in  Auditor  King's  case,  that  where  Queen  Bljiabetb     ^  '  > 
granted  a  manor  to  B.  (d)  and  his  heirs,  (in  the  praises  of  f o^^'ios.^^i 
the  letters  patent)  to  have  and  to  hold  the  said  manor  to  B.  roII.  Ri  p.^MD. 
and  his  assii^ns  (leavin*^  out  heirs  in  the  Habendum)  that  the 
lee  of  the  manor  did  pass  by  the  premises  of  the  letters  pa-  ^*  q 
teni,  and   the  habendum  was  void ;  for  tlie  premises  were  Bridgm,  210.' 
certain  enough  to  pass  the  fee-simple,  and  the  omission 
of  heirs  in  the  habendum  should  not  overthrow  that  which 
was  certain  in  the  premises.   Which  case  was  afhrmcd  for 
good  law,  per  toiam  curiam^  for  the  Queen's  intent  ap- 
peared to  pas8  the  fee  simple  by  the  premises,  and  her 
grant  ought  to  be  construed  (e)  secundum  intenlionem  Re-  (OSBuist. 
giSi  el  nan  decqpHanem  Regis ;  and  when  a  literal  and  strict  ^'  |  h';^^^,^ 
construction  is  made  to  make  his  grant  void,  contra  tn/en- 
Uonem  Regisy  it  sounds  in  deceit  of  the  King,  and  is  a  great 
indignity  to  hira  ;  propter  apices  jffris,  to  make  his  charter 
under  the  i2;reat  seal,  of  things  which  he  may  lawfully  grant, 
void  and  of  none  effect,  quia  (/)  apices  Juris  non  sunt  jura, 
*And  as  to  the  case  of  office,  it  was  said,  that  the  said  books  [  *  57  a.  ] 
which  were  cited,  prove  that  the  King  cannot  grant  ig)  reott*  The  KtBgcan- 
sionem  o^cii,for  he  has  no  reversion,  but  an  inheritance  grant-  ^^^^ 
able  in  reversion.  Also  when  one  is  officer  for  life,  if  tlie  Kini*,  whla 
without  C/0  recitini,^  it,  grants  the  office  to  another  for  life,  the  one  ia  officer 
second  grant  is  void  for  want  of  a  recital :  but  no  book  saith.  ^fn^^^^wmiSSl 
that  if  the  Kilig^  recites  the  first  grant  of  the  office,  &c.  ana  rccluug  it! 
that  the  olBeer  is  living,  and  grants  the  office  to  another  for  xnntB  the  of- 
life,  that  this  last  grant  shall  be  void  for  want  of  certeintjr  of  f^^'.^i^^t^^ 
the  beginning ;  for  the  latv,  tipon  the  matter  which  appearoth,  second 
shall  limit  the  beginning,  to  ilie  end  the  King's  grant  shall  not  i»  void  for 
be  void.    And  exception  was  taken  to  the  plaint,  forasmuch  as  ^JJj***^  *"* 

(/)  2  Roll.  Rep.  361.  fi  Co.  65  a.  ('o.  Lit,  283  n.  b.  .104  li.  Nov.  30.  10  Co.  126  a. 
(i?-)Antc  55  b.  10  Co.  61  a.  Dvor  80.  pi.  58.  2:>y.  pi.  18.  11  Co.  J  a.  March.  Rep.  41,  Cr.  Cv. 
279.  2  Roll.  154.  Co.  Lit.  3  I  .  Hob.  150,  151.  4  Tnst.  20J.  11  E.  4.  1  b.  3TI.  7.  casti  ultimo. 
6  U.  7.  14  a.  S  H.  7.  Vi  b.  br.  Pal.  l>2,  54,  57.  Viii.  Grant  35,42.  Cr  .Jac.  17,  IS.  (A)  3 
RoU.  ISO. 
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iBxeeptkm  in  allefftng  the  erant  made  to  the  said  Tho.  Bfarkham,  the 

piuotld^'  ^  that  Queen  Blisnbeth  did  grant  ofidum  feuftod.} 

imr-nhi.  parci  mi  voctUt  Gimon  Park  (without  saying  (a)  prcedicV)  and 

(«)  Cro  El  97  therefore  it  wa<?  objected,  it  shall  he  intcnrlcd  another  park. 

SVcntria  197.  *  But  it  was  rcsolvecl,  that  upon  consideration  of  all  the  parts  of 

CjfjJac.  289.  the  plaint,  it  appears,  that  it  was  the  same  park  :  for  the  plain- 


'  ^*      tiff  begins  his  plaint,  pro  tiiulo  liberi  tmemenH  de  oficio  prce- 
4k90i  alea  be  Miew%  tint  Quetfn  Elimbeth  was  seised,  fte.  de 
parco  pradietOf  vad  so  seised,  granted  ofleium  parci  sui  (fe 
Ch'psnny  which  ought  to  be  intended  tlie  same  park  whereof  the 
seisin  ^  as  alleged  at  the  time  of  the  grant,  and  eo  potius  in  re- 
spect of  this  pronoun  possessory  isui)  and  in  all  other  parla  of 
toe  plaint  {prcddicV)  is  added  :  so  that  it  is  well  said  in  L«ong*8 
ease,  in  the  Fifth  Part  of  my  Reports,  Oat  there  are  three 
CO  :>  Cri.  121  ■»  nanners  of  {h)  certainties ; — 1.  Certainty  to  a  common  intent^ 
^^^^j  ;s  snd  that  sufficeth  in  bars  for  those  who  defend  themselres. 
COkldtaoSa.'  2.  To  a  certain  intent  in  g^eneral,  and  that  is  sufficient  in  in- 
dictments, plaints,  counts,  replications,  &c.    5.  To  a  certain 
intent  to  every  particular  intent,  and  that  is  rejected  in  law  (a), 
for  there  it  is  said,  QuodfaHi  eeMudo  eerHtwUnem  amflmdii 
and  so  it  was  adjudged  in  the  point,  in  the  assise  brought  liy 
(c)  Cr.JM.17»  the  Lady  (c)  Russel,  against  the  Lord  Admiral ;  and  this  as- 
*  sise  bein^  (after  a  general  verdict  for  the  plaintiff  for  part,  and 

a  special  verdict  for  the  residue,)  adjourned  into  the  Common 
Pleas,  judgment  was  there  given:  but  assises  ought  to  be 
1 10  Co.  105  a.  inroogbt  tit  f  proprh  eomHatu^  the  slatnte  of  Magna  Cbarta. 

0)  iBiiist.  45.  ■^Q"  afterwards  on  this  judgment,  a  writ  of  error  was 
2BroiniL  229«  brouffht,  and  all  that  which  was  resolved  by  the  Court  of  Com- 
mon  Pleas  was  affirmed  for  n^ood  law,  by  Fleming  Chief  Jus- 
tice, Fenner,  Yelverton,  VViUiams,  and  Crook,  Justices  of  the 
Kimr's  Beneb.  Bat  tor  other  errors  not  assigned  nor  moved 
in  the  Common  Pleas,  in  wbicb  the  Justices  of  the  King's 
Bench  were  not  unanfnwusly  agreed,  the  judgment  was  r»* 
[*67bw]  versed.  And  so  this  case,  as  to  the  *points  reported  by  me, 
was  unanimously  resolved  by  both  Courts :  and  afterwards,  on 
a  new  assise  brought  before  Warburton  and  Foster,  Justices 
of  amiBe  in  the  county  of  Derby,  at  the  next  assises,  the  plain- 
tiff had  a  general  Teraiet,  aceordtng  to  the  opinion  of  ail  the 
Justices,  and  judgment  also  ntthe  same  anises^  and  execatioA 
awarded,^.  £t  tic^nUa  ett  iHa  ^muUo, 

(b)  Vid.  note  (a)  Long's  case,  Vol.  III.  p.  247. 
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B££CHE£*S  CASE, 

Mich.  6  Jacobi  1. 
la  tiie  EjKclw<|iiar, 

To  debt  on  bond,  the  defendant  ptcadcd  payment  upon  which  the  parties  Bssciibb 
were  at  issue,  but  for  default  of  a  good  vtsae,  judgn^t  in»  arrested  t  shirlky 
■Aemrds  Um  plaintiff,  per  Johaaneni  Mofoe,  M§mmhm  mmm  vnil  hiklky- 
kiclmemrtm  MfaMmrMimcurta  to  tiltgriwrw»il»jir>i>firf,opoftirtiidt 
jadfciaettt  was  given  that  the  deftmihMf  Ml  tkie  Me,  nnd  there  wu  no 
amercement  on  the  plaintiff,  and  upon  error  brought  by  thf»  plainlJflT, 
the  judgment  was  held  to  be  erroneous;  aad  resolved, — I.  A  iirtraxit 
cannot  be,  unlesb  the  plaintiiTor  defendant  be  in  Court  in  proper  person. 
It  it  wror  to  appear  by  attorney  in  tbote  cases  where  the  defendant  or 
te—n t  cuaot  by  the  law  appear  by  attorney »  bat  in  those  euct  whoro 
tte  MMImt  or  temat  may  appear  by  attoni^>  but  npoo  somo  |iro- 
cesbj  reaion  of  some  default  or  contenpt,  he  ongfatto  appear  in  pei^ 
son,  appearance  by  attorney  is  not  error.  9.  In  a  reimtU  by  the  pUin- 
tifT,  he  ought  to  be  amerced. 

Id  process  or  delay,  which  is  for  the  advantage  of  the  party,  he  shall 
not  aaiiga  it  for  error,  bnt  the  ancreement  is  parcel  of  the  judgtneut, 
and  thojndgment  is  not  perfect  witbont  itt  aad  tiie  onusiion  of  the 

amercement  b  error. 

In  all  actions  Quare  vi  et  armitt  if  Judgment  be  pvsn  against  (he  de- 
fendant, he  shall  be  fined  and  imprisoned. 

In  a  writ  of  deceit  upon  a  real  action  upon  a  rer ovt^ry  by  default,  if  it 
be  found  on  examination,  that  the  tenant  was  auL  iawfuiiy  summoned, 
the  dsimdant  diall  be  fitted  and  imprisoned* 
In  an  notion  on  tbte  case  in  the  natnreof  doeeit,  tfiedeftttdantshattbo 
amerced. 

If  the  defendant  or  tenant  plead ;i  fals*^  di  ed  made  to  him,  or 
denies  bis  own  deed, and  it  be  found  a^^umst  turn,  \c.  he  shall  be  fined. 
If  he  denies  his  ancestor's  deed,  or  pleads  a  deed  to  his  ancestor,  and  it 
be  found  against  him,  he  shall  be  amerced. 

if  bo  denies  a  recovery,  or  oilier  record  to  iriiich  be  is  party,  he  shaU 
not  be  fined. 

If  tte  defendant  in  a  replevin  claim<«  property  falsely,  and  it  b  so  ftinnd 

in  proprietatr  probandA,  he  shall  be  fined  and  impri<*oncd. 
In  appiniis  of  d'^tth,  robbery,  &c.  if  the  plainlifl'  be  barred,  or  non«uit, 
or  if  the  writ  abate  by  his  default,  he  shall  be  fined  and  imprisoned. 
So  also  in  attaint.  So  also  if  the  attaint  pass  against  the  defien^nt  if 
he  were  party  to  the  fifst  record,  lie  shall  be  fiaed  aad  imprisoned  s  but 
if  he  were  not,  nstsnaot  by  recett  or  other  teirelenant»  be  shall  not  bo 
fined. 


Digitized  by  GoQgle 


BfiECHER*8  Case.     Pari  VIII. — 58  a. 


Wheie  ray  nies  the  kw  for  doable  vatttioB,  be  ahftll  be  fined. 

Ill  a  recaption,  the  plaintiff*  shall  recover  damages*  and  tbe  dcAlldeBt 
shall  be  fined  and  imprisoned  for  his  double  vexation. 
For  all  contempts  done  to  anj  court  of  record  against  the  Kind's  com- 
mands by  ins  writ  (in«)er  the  crreat  seal,  the  offender  shall  be  &ied  and 
imprisoned  :  but  whca  liic  dcmandaai  or  plainUfi',  or  the  tenant  or  de- 
fcndut  Mf«ira«it  or  Mceuit  im  centenytinni  cnrte,  ttm  is  no  con- 
tempt ngninsl  the  King*8  writ  When  a  tbing  ii  forbid  by  toy  tfalnle^ 
tbe  offender  shall  be  fined  and  imprboned. 

A  court,  which  i»  not  of  record,  cnonot  inpoee  a  ftwt  nor  conunit  to 

prison. 

In  ail  writs  of  Pmeipe  quod reddatt  prtecipe  quod permitM^  et  praeipe 
quod  facUt,  on  nonsuit,  bar,  or  writ  abated  for  went  of  matter  or 
form,  tbe  demandant  shall  beameneed.  If  tbeie  bo  two  demandants, 
and  the  writ  abate  for  the  death  of  one,  the  other  shall  not  boamsreed. 
In  all  the  said  wriu  of  pr««fpe,  if  judgment  begiven  l^panlt  tbe  lanant, 
he  shall  be  amerced. 

In  all  perwnal  arlions,  without  force  or  deceit  to  the  Court,  and  also 
in  actious  whicli  comprehoid  force  or  de^it  to  a  court  of  record,  if 
tbe  plninlUr  be  bamd,  nonsnit,  or  tbe  writ  nhnto  because  a  is  vidoos 
in  anatter  or  fotm,  beaball  bo  amerced  onlyt  if  the  will  nhate  by  the 
death  of  oue  plaintifl^  or  one  pimntiff  be  oonaiut,  he  who  anrviveB  or 
appears,  shall  not  be  amerced. 

If  one  demandant  in  a  renl  action,  or  one  ptatntiff'in  a  personal  action, 
ivhere summons  and  severance  lieth,  be  nonsuit,  and  tbe  other  proceeds^ 

be  who  is  nonsuit  shall  not  be  anacrced. 

In  all  judicial  process,  if  tbe  plaioUff  bo  barred,  QensnilQd«  or  if  the 
writ  abate,  be  diall  not  be  amerced. 

In  all  actions,  real  or  personal,  if  part  be  found  for  the  demandant  or 

plaintiff*,  and  pnrt  np;nin5t  him,  or  nl!  or  part  a;piinsl  one  tenant  or  de- 
fendant, and  nothing  or  but  part  again>-t  the  other,  the  demaodnnt  or 
plaintiff*  sliall  be  amerced  |  unless  oo  dciaull  be  lu  the  demandant  or 
plaintiff. 

In  all  nctlonSk  real  or  penonal,  where  tfiere  is  bnt  one  tenant  or  de- 
ftodant,  be  shall  not  be  twice  amer«edt  but  where  there  is  but  onede- 
nmadant  or  plaintiff,  nod  divers  defendaols*  the  plaaotiff  may  bo  dim 

times  amerced. 

On  discontinuance,  or  when  tbe  Court  is  ousted  of  jurisdictioo,  there 
shall  be  no  amcrcemenL 

In  all  actions,  real  or  petsenal,  If  the  tanaat  or  deftadnnt  comes  the 
first  day,  and  rsnder  the  thing  in  demand,  &c.  he  dmil  not  be  nmoreed, 

unless  the  action  imports  force  or  fraud. 

The  King  and  the  Queen,  on  account  of  the  dignity  of  their  pcnens, 

shall  not  be  amcrceil. 

infants,  uu  account  of  the  imbecillity  of  their  ag^e,  nhaU  not  be  amerced. 
S.  Although  the  plaintiff'  in  the  priucipal  cuMi  lu  proper  per&ou  had 
nmde  n  rHnutU,  yet  he  might  have  a  writ  of  error,  either  in  tbe  judg- 
ment, or  in  the  proceeding.  4.  The  entry  of  the  ntrmsU  in  the  prin* 
cipai  esse  was  inauflicient  S.  C.  [Cro.  Jac.  «1  i .  Jeok.  Cent,  983.] 


3  Sulk.  245.  Beeciikb  bfouglil  del)t  Oil  two  bonds,  one  of  3000/.  (he  other 
Skin,  ol  52000/.  by  Quo  minus  io  tbe  Exchequer^  against  Sir  Thomas 
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Shirley,  knight,  whoTrin.  41  Eliz.  pleaded  in  bar,  payment 
aceording  to  the  eandUioiiB  of  the  bonds,  &c.  and  the^parlies 
were  at  issue,  and  found  for  the  plaintiif :  but  for  default  of  a 
good  visnc,  judf^mcnt  was  arrested,  and  afterwards,  scil.  Hil. 
44  Eliz.  the  plaintitf  per  Johaimcm  Osharnc,  nllornalum  suum, 
vaiif  hie  in  ntrid,  ct  fntctur  se  in  curia  hie  i/ Iter  ins  nolle  prose- 
i^ni(A):  upua  which  judgment  was  given,  that  the  defendant 
tot  Hne  dSfe,  and  no  amercement  upon  the  plaioti^T.  Upon 
which  judgment  the  plaintiff  brought  a  writ  of  error  in  the  Ex- 
chequer Chamber ;  and  upon  Bundry  arguments  by  the  plain- 
tiff's and  defendant's  counsel,  at  several  d:iys',  ft  was  resolved 
by  the  Court,  and  the  two  Citief  Justices,  that  the  judgment 
was  erroneous,  for  divers  reasons.  1,  It  was  resolved,  that  Jl^^**^ 
a  (a)  Retrtucii  cannot  be,  unless  the  plaintiff  or  defendant  be  in  kss'thc  pu"a- 
Conrt  in  proper  person,  for  the  entry  is  in  divers  manners,  (as     or  dcfend- 

it  appears  a  Aer)  as,  Quod  querent  in  proprid  persond  sad  venit      ^  *° 

J'  'I         11',  f  X   t,    •  •  proper  per- 

et  aicit^  qffoff  fp^r  pfricilnm  mum  pra'dirf  uUcrms  prosequi  non  goo. 

T7f//,  sed  abinde  oinnino  sc  retraxit^  S,  c.  or  being  present  in  Court  (<,)  i  Roll,  584- 
and  demanded,  wiierc  the  entry  a  secta  snd  pra  tiidd  in  Co.  Lit.  J38b. 

contanplum  curioe  se  retraxit,  etc,  or  fatelur  sc  uUerius  nolle  gi ','  "  5  sTii'^so* 
prosequi,  etc,  and  therewith  agrees  (c)  3  H.  6. 14  a.  21  E.  4. 3.  1  w  i^.  ^y. 
43  a.  and  4 E.  3.  23  a.  where  the  case  was,  that  three  eopar*  («)  Co.Lit.  139 
ceners  were  plaintiffs  in  a  writ  of  deceit,  and  two  of  them  did  r^)  p,J^^^** 
apprnr  in  poi  son,  and  the  third  by  attorney ;  and  said,  that  {nixit  k 
they  would  not  sue  further,  and  could  •not,  because  one  was  £*6Sb#J 
by  attorney  ;  w  herefore  they  were  nonsuit.    Vide  iib^  itUruC 
92.  title  Attaint,  Bre'  5.  and  title  Appeal,  56.  and  title  Tresp. 
589  a.  13, 14, 15, 16.  and  title  Conspiracy,  125  b.  6  Ed.  3. 30  b. 
and  ^1  a.  John  Frerad*8  case,  in  a  Formcdon^  the  attorney  of 
the  tenant  cannot  depart  in  despite  of  llio  Court,  but  a  Grand 
cape  shall  he  awarded.    And  it  is  to  be  known,  that  at  tlio  (d)  Atcomoioa 
common  iaw,  when  any  one  was,  by  the  King's  w  rit,  commanded       when  tnr 
to  appear,  it  was  always  taken  that  ha  should  appear  in  person,  Kiog's  writ 
and  could  not  appear  by  attorney :  but  after  he  had  appeared,  commanded  to 
the  Courts  of  Chancery,  King's  Bench,  and  Common  Pleas,  ■PP«««'» was 
and  all  other  Judges  who  held  plea  h\ writ,  mii^ht,  after  a p-  that^«»h^4 
pcorance,  have  admitted  him  by  altorncy  :  otherwise  when  plea  appearioper- 
was  held  wilhoul  w  rit,  unless  the  King  granted  a  writ  I)e  al" 
Umuito  faciendoy  and  that  appears  by  Britton,  c.  12G.  f.  287.  (rf)  P.N.BJ5.C. 
But  vide  the  stat.  ofWestm.  2.(e)c.ll.  and  other  statutes,  o  ^mu'm/' 
which  gave  remedy  in  many  cases  :  but  the  said  case  at  bar  is  10 Co.  101  a.b. 
not  remedied  by  any  statntc.    Ilut  it  was  objecled,  that  it  is  Cawly  l(;4. 
true  that,  de  rigore  Juris,  the  plaintilf  iu  tbe  case  at  bar  ought  f^J  w.  2^.^cf  10. 

2Iiisl.376,  377, 387.* 

( \  >  From  this  entry  it  seems  that  the  plain*  defendants  before  jud^meul  obtained  a^inst 
I  +  fV .  nlered  a  nolle  pro.trqiii riilicr  than  a  r<;«   the  other  ;anU  that  it  is  no  bar  to  a  fresh  ac 
troJ^U.   Formerly  a  nolle  pro$equi  seems  to   tioo  for  the  same  cause,  except  in  those  case* 
Bmw  been  eonndenA  as  in  the  natnre  of  a  where  from  the  nature  of  me  action,  judg- 
relt'avr.  or  iTidrt'il  :is        :ictn;il  retraxit;    mcnt,  arul  rvrculirm.  aj^aiiisl  one  is  a  satis* 
and,  therefore,  wheu  enicred  as  to  one  de>   faction  of  all  the  damagts  sustaloed  by  the 
lenilaBt  opented  as  a  dtschar^  to  all,  and  plaintllF.  Cooper  r.  Tiffin,  S  T.  R.  511.  J^oke 
sni^  a  bar  to  any  new  action  tor  the  mme   v.  Inghnnty  1  Wils.  90.  D^e  v.  Eyre,  1  Wih. 
cause.   But  it  is  now  held  that  a  nolle  pro-   SOB.  Serjt.  WiliianiSt  a*  8.  Salmon  v.  Smiik, 
meqtd  maj  be  entered  ai^aiust  one  of  several    I  ^<iunil.  206. 
IfOI,.  IV.  U 
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to  bave  appeared  in  proper  [)erson :  but  yet  it  is  not  error ;  for 

if  the  Court  admits  tho  plaintiff  or  defendant  by  attorney,  where 
he  ou^ht  to  appear  in  pcrpon,  it  is  not  error;  as  in  37  H,  6. 
27  b.  if  the  Court  admit  one  upon  a  capias^  or  Exigent^  by  at- 
torney, where  de  rigore  juris  he  ought  to  appear  id  person,  it 
It  is  error  to    is  not  (<i)  error  (fr),  F.  N.  B*  £5.  ace.  To  tmit,  it  was  answered 
Rjipenr  ^J^^^^^  and  resolved,  that  there  is  a  difference  between  cases  where  the 
^I^ai  whVrc  ^  defendant  or  tenant  cannot  by  the  law  appear  by  attorney,  and 
the  defcndaat    cascs  where  the  defendant  or  tenant  may  appear  by  attorney  : 
or  tenant  can-        upon  some  process,  bv  reason  of  some  default  or  contempt, 
appeibyat-    be  ougbt  to  appear  in  person.    In  the  Iirst  case,  if  the  Court 
taney.  Bat  In  admit  the  defendant  or  tenant  by  attorne> ,  it  is  error  s  but  ia 
^JJ*^de-  ^  ^^^^^  '     *^     infant  is  admiUcd  to  appear  by  at- 

Mimtcff  te^  tomey,  it  is  error  (b),  &c.  but  when  the  defendant  may  make 
nant  may  np-  an  attorney,  and  the  reason  that  Cf>m]tols  liim  to  appear  in  per- 
pcar  by  atior-^  contempt  to  the  Court  ;  there  i  he  Court  may  di^- 

Jooie  procew"  pense  with  the  contempt,  in  their  discretiun,  una  adiuit  him  by 
byraMonof  attorney,  and  that  is  no  prejudice  to  the. plaintiff;  butintbe 
^"""^^  'leni  at  mir,  the  law  requires  him  to  appear  in  proper  person 

SefragMtoap-  to  make  file  Retrtrnt^  because  it  shall  be  a  perpetual  (a)  bar, 
pcarinr^son,  and  in  a  manner  a<?  a  (e)  release,  and  the  ndniittance  of  the 
3io*"^ta  !wt  cannot  prejudice  the  plaintiO*  in  so  high  a  decree.  But 

cTTo^  ^  i»  dilatory  matters,  the  admission  ot  the  Court  may  turn  the 
(a)  nu.  At-  plaintiff  or  demandant  to  delay,  but  shall  never  bar  the  plain- 
Utmef».  Br.  tiff  or  demandant :  as  if  the  Court  grants  process  against  the 

Attorney  56. 

Br.  Error  98.  (4)  F.  N.  li.  25.  C.  (f )  1  RoU.  287,  268,  79fi.  1  Roll.  Rep.  .m.  380.  Cr.  U.  377. 
378,  424  ,  541,  542,  551,  569.  Cr.  Jac.  l.'O,  441,  442,  581.  I'oph.  1.30,  2  Saml.  212,  213.  1  Sid. 
449.  1  Mod.  Rep.  47»  72,  296, 2!)7.  Styles  318.  3  Biilstr.  180.  Bridgm.  73,  74,  lb.  Dyer  263. 
pi.  63.  9  Co.  30b.  Cr.  PJ.  551.    Pdm.  228,  232,  %\^,  245,  252.    {4^  1  Roll.  584.    Fnicn  fi2ft. 

Cr.  .Tuc.  211.   March        Br.  Dcpsrtiii.  ia  Despite,  Ac  13.    Hotk  70.    Pmrlur  w»  Lrnmrntt, 

21  £.  4. 39  a.   (0  Cro.  Car.  55i.  March  95. 

(n)  By  slat.  21  Jac.  I.  it  i  -  '  n  irti  <1  tlial,  Itim  t  >  Jo  il  in  a  proper  manner:  ami  if  the 

after  verdict  for  the  plainliif,  judgiucntshnil  appearance  is  entered  to  be  bv  allorncv.  the 

not  be  stayed  or  reversed  hy  reason  that  the  Court  will  amend  the  record ;  Goodri^hi  v. 

plaintiff  in  ejectment  or  other  personal  ac-  fVrif^hl,  i  Strange  3:1.   Strmttan  r.  Burgitt, 

lion  or  suit,  fx-in^  an  infant  under  the  a<jc  ih.  114.  Vin.  \h.  Attorncv  A.  pi.  18.  but 

of  twenty-oiic  years,  did  appear  by  alluruey  the  Court  will  noi  atncud  the  record,  if 

therein;  and  by  statute  4  Ann.  c.  16.  s.  2.  there  be  no  uildertskill|^,  Ptmerx,  Jtmttt 

uFlcr  iudi;iiuTit  bv  ronfcssiioo,  nil  dicit,  non  I  Slranj^e  44'>. 

»um  iiijorinatus^  in  any  court  of  record,  or      A  judgment  against  several  defeudaub 

sfler  writ  of  inquiry  executed.   But  in  all  being  entire  shall  be  raveraed  for  the  tnfMicy 

actions  real,  personal,  or  mixed,  if  an  infant  of  one,  if  Ihcy  appeared  bv  attorney;  for  tho 

defeniUat  appear  by  attornev,  it  is  i>lill  er-  judginait  is  entire.  1  KolL  Ab.  776.  Krror 

for.  Rolled  Ab.  Attorney  A.  Brror  I.  18.  B.  pi.  0.  BMn.  Omt,  Cro.  Jic.  989.  Xmg 

Bo$twichv.  Bostwtch,  2Lf  on.  189.    Ordev.  \.  Jlarlltorough,  Cro.  Jac.  SOS.    GrtU  and 

Mereton,  1  Bulst.  129.    How  \,  Long^  Cro.  Olhen  y.  liicharda^  3  Lcr.  294.  Oatet^^ 

Jac.  4.    Randal's  eate^  Moor  460.    Sedbur-  Aylctt,  Ak*yn  74.   But  if  an  infant  dcfcod- 

Tou^h  V.  Itaunl,  Cro.  Eliz.  569.    Odell  v.  ant  appear  by  attorney,  and  obtain  judg- 

Morciof!,  Cro.  Jae.  251.    Bishf>p  of  LtinJaJfe  incut,  the  plaintiff  cannot  rf\(^r^c  the  judg- 

T.  Lctc^Ht  VV.  Jouts  Caiitm  v,  ff  'iin  ol,  nicnt  Uy  wril  of  error.  Bird  v.  Agy.  5  Barm- 

Cro.  Jae.  490,  441.    However,  if  an  infant  and  Aid.  418. 

defendant  nppear  by  attorney, the  Court  will.       According  to   Frescobaldi  v.  Kinattapty 

at  the  iai»Unce  of  tbc  plaintift',  compel  an  2  Strange  763.  infant  executors  may  »ae  s 

nmendment  of  the  appeamnee  by  snbstitat-  but  they  cannot  be  sued  bv  attorney*  Bot 

ing  a  guardian,  Flindmarah  v.  Chandler,  even  since  the  slalnte,  the  plaintifT^  infancy 

7  Taunt  488.  S.  C.  1  B.  Moore  S&O.  And  if  ma>  be  pleaded  in  abatement,  Fosmti  v. 

thn  allonMy  ondertahe  to  appear  for  the  de-  Tremaime,  9  Sauad.  212. 
feodnnt  aa  infant,  tbe  Court  will  oblige 
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witnesses  (a),  or  grants  view  or  aid  (h),  where  it  is  not      '» il- 7.  "Ja. 

*grantable,  it  is  not  (c)  error,  as  it  is  held  in  5  II.  7.  S  b.  and  [*  ^9  3 

8  H.  7.9  b.;  and  the  reason  is  i^iven  Ihorc,  because  the  de- 

tnandant  has  not  any  prejudice  of  his  right,  but  only  a  delay.  m2iC4.65ii. 

But  if  the  court  admit  a  (f/)  von  (her,  where  it  ought  not  to  ((-)&H.;.8b. 

bo,  it  is  error,  as  it  is  held  ^  H.  7.  11  n.    The  same  law  if  r^g, 

an  tessoigube  cast  and  alloweci  where  it  is  not  allowable,  it  is  151.  '  * 

not  error:  but  to  deny  any  of  these  tdilatories,  whore  of  tHob,47, 

right  the  Court  ou^ht  to  grant  them,  is  error,  as  appears  in  ^ 

the  said  books,  and  91  E.  4.  65  b.  22  E.  4.  15,  &c.  And  a 

(e)  Retraxit  is  always  on  the  plaintiff  or  demandant's  part,  and  f'')  *       ^  • 

a  (/)  departure  in  despite  of  the  court  is  always  on  the  de-  of  ut^Hya. 

fondant  or  tenant's  part ;  and  the  entry  there  is,  Quod  tenens  f/  r.N.  R.7R 

rccessit  in  ci>}!fr/'iptuni  curicT,  and  in  one  case  the  plaintifFor  f-  Co. Lit.  i.iy 

deiuaudunt  is  barred,  and  in  the  other  case  the  plaiotiflf  or  \'incil^  a'h " 

demandant  shall  have  judgment  presently  (g) ;  Quisemelac-  Or)  Co.  Ut.  * 

Honem  renundavit  (mipSus  repetere  mn  palest.    Fide  for  these  ^^^^ 

matters,  20  E.  '2.  Excommengement  28.  4  E.  3.  23.  in  For* 

medon.    6  E.  3.  31,  39,  Si  a.  in  Quare  impcdil.  S  E.  3.  3  b. 

and  68.    :J8  E.  3.  13.  IG  R.  9.  tit.  Came  di  remover  Plea  12. 

3  11.  4.      11  H.  4.  94.  3  H.  6.  13.  9  H.  C.  58.  39  H.  6.  16. 

SSb  Prisot.  7  H.  7.  39.    Vide  tit.  Departure  ea  Despite  del 

cawif  Brooke. 

9.  It  was  resolved,  that  the  plaintiff  in  this  case  ought  (o  2.  fn  a  retraxit 
be  (/i)  amerced,  for  it  is  a  stronger  case  tlmn  the  case  of  a  i»y  ti»e  plain- 
nonsuit,  which  is  but  a  deHiult  or  non-appearance :  but  a  [jfbe^nmcnMSl. 
Retraxit  is  a  voluntary  acknowledgment  that  he  hath  no  (/,)cr  Jac.2ll 
cause  of  action,  and  therefore  he  will  no  farther  proceed,  61. 1  Roll.  759.* 
ftc,  and  therefore  it  is  a  bar  for  ever.   And  it  was  objected,  JeBk.Ceat.383. 
that  the  plaintitr  sliould  not  assign  that  for  error,  because  it 
was  for  his  advnnfa!::e  that  he  was  not  amerced,  and  a  mnn 
shall  never  assign  that  for  error  which  is  for  his  (r)  advan-  (0P*N.B.21f. 
taf^o,  7  E.  3.  25  b.  by  Herle,  8  H.  3.  2  b.   II  H.  4.  8.  F.  N.  't  ^'fl 
li.  21.  as  to  say,  that  he  was  essoigned,  where  he  ought  not  311,  40.  isaud! 
to  be  essoigned ;  or  that  he  had  a  longer  day  than  the  common  4«!  1  iioU.757» 
day  ;  or  that  aid  was  granted  to  him  where  it  was  not  grant-  "^^'^^ 
able.    To  which  it  was  answort^d  and  resolved,  thnt  it  is  true  Hob.  IML*^ 
that  in  process  or  delay,  which  is  for  the  advantage  of  the  [n  process  or 
party,  he  shall  not  assign  it  for  error;  but  in  tlic  case  at  bar  delay,  which  b 
the  judgment  is  not  (§)  perfect,  for  the  amercement  ought  to  {^"^g  of  J^J""" 
be  |>arGel  of  the  judgment;  and  it  is  also  for  the  King's  party%c'Khfdi 
advantage,  and  therefore  divers  judgments  have  been  re- 
versed  in  the  King^s  Bench,  because  the  judgment  was  idea  [Je  mbmIw."' 
f«  (||)  misericordin,  where  it  should  be,  capiatur ;  and  yet  it  mcnt  is  pared 
was  for  the  (A*)  parties'  advantage;  but  bcrauso  the  judgment  of  thejudg:- 
was  erroneous,  and  the  error  of  the  Court  in  giving  it  ;  for  •ujlJn""^;^'** 
this  cause  it  hath  been  often  adjudged,  that  it  is  not  amend-  not^|K-lrcc^^^ 
able,  bat  the  whole  judgment  shall  be  reversed  (c>.    Vide  without  it.  atid 

'  the  omkuon 

«f  tbe  aiMfeeiiiettt  U  cfnr.  1 1  RoQ.  769.  ||  1  RolL  769.  (k)  Cr.  El.  84.  Ci«.  Jac.  Sit.  Cto. 
Ckr.  SSft.  2  Smd.  47.  I  RoU.  759,  760.  Jenk.  CeaL  283. 

(c)  Acc.  Uac.  Ab.  Error,  K.  4.  In  Gamon  "  an  invariahlc  rule,  that  if  a  judgment  be 
V.  Jme$f  4  T.  R.  610.  Bellcr  J.  said,  *•  II  is  **  roorc  fovourable  for  the  plaiutiCp  lluu  he 

V  2 
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u)  Dm  89.  S9  An.  pi.  S6.  7  E.  6.  Over  (a)  99. 14  El.  Dyer  (h)  SIS.  Vide 
f!)  Dyer 315.  doubts  there  well  explained.   And  because  it  is  so 

[*59  b.]*  *m^terial  in  all  jutlp^menls  (o  know  when  the  plalntifF  or  de- 
pi.  99  1  Ho!!,  niandant,  and  when  the  defendant  or  tenant,  shall  be  amerced 
76y.  Moor ; (iiJ.  or  fined,  inasmuch  as  the  mistaking  thereof  mnkos  the  judg- 
ment erroneous,  it  is  very  necessary  to  uuderstand  the  true 
flenae  of  the  law  in  these  cases  (d). 
(r)  Co.  tit.  And  this  word  (c)  (/ms)  hath  divers  significations  In  the 
126  b.  \^w<,  quia  aliquando  significat  preHum,  aliquando  pcsnanij  ct  ali' 

qiiando  pamn .  For,  1.  the  price,  or  sum,  which  is  the  cause 
of  obtaining  a  benefit,  is  called  a  fine,  as  fine  in  the  hamper 
for  the  King^s  writs,  fine  for  alienation,  fine  for  admission  to 
a  copyhold,  fine  for  obtaining  leases,  and  sncli  lilie.  2.  That 
which  the  oliender  ^ives  in  satisfaction  of  his  offence  is  also 
called  a  fine,  and  in  that  sense  dteUUr  poena.  And,  3.  Tlie 
assurance  which  mal<o?!  men  enjoy  their  liinda  and  inheritances 
in  peace,  is  called  finiSj  quia  fintm  litibus  ponil.  And  all  these 
are  called  fines,  because  they  are  the  end,  or  causes  of  the  end, 
of  all  the  said  businesses. 
((/)Co.ut  (d)  Amercement  is  in  Latin  called  miseneordiaf  and  the 
8^Co  39  a.  thereof  is»  because  by  the  common  law  (which  is  a  law 

^'  of  mercy)  no  man  oiii^ht  to  be  amerced  60  mnch  as  he  deserves^ 

but  less.  Vidr  F.  N.  R.  76. 
Fine.  l.Iaall  1.  In  all  action!^  Quurc  vi  ti  armis,  as  Rescons^  Tresp.vi  el 
y^J^^lj^'^*'  armis,  £fc.,  if  judgment  be  given  against  the  defendant,  he 
jlidg!^he  9h9\\  he  fined  and  im|»ri«oned,  for  to  everv  fine  (e)  imprison* 
givenagainst  ni en t  IS  incident ;  and  always  when  the  jttclgment  Is^  quodde* 
lif.trfi  i2f**^  f^dens  capiatuTy  it  is  as  much  as  to  say,  quod  capiatur  quousque 
TJTTndim-  him  fccerit,  Viffr  19  H.  6.  8  b.  34  H.  6.  24.  11  H.  4.  25. 
priioued.  30  Ass.  pi.  28.  And  if  tliere  he  divers  defendants,  they  shall 
(e)  Co.  Lit.  be  severally  fined.  So  iu  un  Aseine,  if  the  disseisin  be  found 
126  Ih  ^iii,  fi>rce»  the  defendant  shall  be  fined  and  imprisoned ;  other> 

wise  it  is  if  the  disseisin  be  found  without  force ;  for  there 
he  shall  only  be  amerced,  for  the  writ  of  Assise  doth  not  men- 
tion vt  et  armisg  but,  injusie  cl  sine  judkio  ditseisivitf  33  H.  6. 
21  a. 

j<5ti?.*L       ^*  ^"  ^  ^^^^^     Deceit  upon  a  real  action  upon  a  recovery  by 
221^^"^    de&ult,  if  it  be  found  on  examination,  that  the  tenant  was 
not  lawfully  summoned,  the  judgment  shall  be,  £l  prwdicC 
dMbnd^  pro  falsitate  et  deeepUone  pradief  capiatur :  and  the  writ 

of  Deceit  is,  Ostemiim  est  mhis  ex  parte  A.  quod  B.  in  curid 
noslrd  faiso  ct  in  dcceptione  curia  recuperavitseisinam,  SfC.  and 


**  is  ( ntiflcd  to,  lie  cannot  take  advantage 
**  of  it,  because  be  is  not  injured  by  it " 
But  periupt  this  is  to  be  taken  with  the 
limitation  m  the  text,  supra.  Vid.  Dunn  v. 
Crump,  3  Brod,  and  Biof .  309.  &  C.  7  B. 
JHoore,  137. 

Sd)  By  \o  an  A  \7  Car.  9.  after  verdict  no 
„  groent  shall  b<*  revorscd  for  want  of  a 
miserieordia  or  capuilurt  or  because  one  is 
entered  instead  of  the  others  anil  bj  slat 
&  ft  0  W.  and  H.  c.  IC  no  writ  of  e&ftat 


shall  issue  for  the  fine,  but  the  plaintiff 
shall  pay  Gs.  nnd  be  allowed  it  ajr?i'"«^t 
the  defendant  aiQuug  his  coi>t$.  Vid.  tiarg. 
n.  4.  Co.  Lit.  IGI  a.  And  by  stat  4  An. 
C.  16.  ^  S.  all  the  statutes  of  jpof-iif';  arr 
extended  lu  judgtneots  un  contcssion,  nikii 
iKcU  or  AMI  MMN  u^trmaim  t  and  vid.  Dmtk» 

V.  rioyle,  1  Strange  !i7  J.,  thatwhcrr  n  nnllc 

prosequi  is  eateceo,  the  plaintiff  need  not  be 
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that  is  the  cause,  scilicet,  the  deceit  to  the  Court  in  obtaining 
ffie  snifl  jTidij^mcnt,  that  lie  <A\7\W  be  fined  and  imprisoned  ;  but 
in  an  action  personal,  the  dec(  ii  between  part^  and  party,  which 
i!)  in  tiie  nature  of  an  action  upon  the  case,  there  the  defendant 
shall  not  be  fined  and  imprisoned*  but  only  araercedj  for  there 
is  no  deceit  done  to  the  Court,  but  to  the  party. 

*3.  If  the  defendant,  or  tenant,  pleads  a  false  deedtobim*  [*60a.] 
or  C«)  denies  his  own  deed,  and  it  is  found  against  him,  or  if  3.  FalsrimoiiQ 
he  (b)  relicla  v€ri/icati()?ie  corrposcH  actioyian,  he  s!iul!  be  fined  Ucoyiag  Uia 
for  his  falsity,  quia  ccrli  dcOemus  esse  do  propria  facto  /  and  if  he  f^^^J^f  219 
denies  his  (c)  ancestor*s  deed,  or  pleads  a  deed  to  bis  ancestor,  224.  33  U.  6. ' 
and  it  is  found  against  htm,  yet  he  shall  not  be  fined,  but       Br.  a- 
amerced  only,  quia  de  alieno  facto.    And  so  you  will  better  un-  SonfcMion 
derstand  vour  books  in  3  E.  6.  Dy.  67.  26  Ass.  p.  5.  33  H.  6.  Br.  Fine  pur 
64  b.  34  tl.  6.  20  a.  b.    But  if  he  denies  a  recovery,  or  other  Contempt  3. 
record  to  which  he  is  party,  he  shall  not  be  fined,  10  Ass.  p.  9^*4  24^ 'b* 
10.  16  Ass.  p.  i9.  for  it  is  not  his  act,  but  the  actot  the  Court;  Fiu.  Filics25. 
and  he  doth  not  deny  the  record  absolutely,  but  turn  habelur  ^y-  ^7.  pi.  19. 

61,  420.  Kclw.  42  a.  (A)  1  Rail,  221.  33  H.  6.  51  b.  2  Roll.  Rep.  4.').  FItz.  Fines  Ifi.  y  E.  4.  24  a,b. 
Fits.  Fines  25.  Dy.67.  pi.  19.  No/  4, 31.  Cro.  Jac.  64,420.  2  Saod.  191.  Raym.  I«^d,a02.  I  Mod, 
73.  (c)  Br.  AjnereeinMit  5.  Cr.  Jac.  8S5.  3  Sand.  192. 

4.  If  the  defendant  in  a  Replevin  claims  property  falsely,  and  4.  False  eUdm 
It  is  so  found  in  (d)  proprieiate  probandd^  he  snail  be  fined  and  property  of 
imprhoned,  11^44.  ^l^%Zf 

of  ju.stice,  so  that  he  cannot  hnvc  the  n^e  of  the  cattle  of  his  plough,  or  other  coods.  (d)  II  H.  4. 
4  b.  5  a.  Co.  Lit.  145  b.  Br,  Fiac  pur  Contempt  14.  Br.  Retorn  de  Brief  108.  ^itz.  Proprieiate  fro- 

5.  In  (e)  appeal  (a)  of  death,  robbery,  or  any  other  appeal  of  Formaii- 
felony  or  maihem^  If  the  plaintiff  be  barred,  or  if  he  bet  uw'IVm^^ 

nonsuit,  or  if  the  writ  abate  by  his  own  default,  he  shall  be  r  uromsa 
fined  and  imprisoned,  8  H.  4.  17  a.  20.  for  ibo  malice  is  the  umo  HUfe. 
bicbest  which  concerns  life  or  member.  W  V^6anm 

®  7.3.  Rr.  Appeal 

25.  Br.  Fine  pnr  Cnatcmpt  11.  Br.  Impris.  10<i.    t  Co.  f.it.  127  a* 

6.  So  in  Attaint  (F)  32  A'^s.  p.  9.  42  E.3.  26  b.  if  the  plaintiff  r,.  Maiiciona 
be  nonsuit,  or  barred,  he  sball  be  fined  and  imprisoiitd.    So  JJJJJin'ilfruJj 
if  the  Attaint  pass  aniinst  the  defendant  if  he  were  party  to  the  of  pcijnry. 
first  record,  he  shall  be  fined  and  ioiprisoned;  but  if  he  were 

not  party  to  the  first  record,  as  tenant  by  receit,  or  other  terre- 
tenant,  he  shall  not  be  fined,  14  Ass.  p.  8.  42  £•  3.  £6  b» 
9  E.  4.  S3. 

7.  Where  any  uses  tiie  countenance  of  the  law,  (which  was  7.  Forduubie 
instituted  to  make  an  end  of  controversies  and  vexation)  for  ^1^^^^^^ 
doable  vexation,  be  shall  be  fined :  as  if  a  nian(/)  sues  in  the  '"l^  J""^ 
Common  Pleas,  and  afterwards,  for  the  same  cause,  sues  him  p4  coiitnapt 

in  London,  or  any  such  Court,  the  plaintiff  shall  be  fined  for  21.  jn.G.^r.h. 
this  unjust  vexation,  9  H.  6.  55.  II  II.  7.  7  a.  and  in  a{g)       uco.  ub. 
Recaption  the  plaintiff  shall  recover  damages,  and  the  defend-  p^i^fB^Ta  d* 
'ant  shall  be  fined  and  imprisoned  for  his  double  vexation. 

(e)  Appeals  of  mnnler,  trasoD,  felony*  (r)  Writs  of  stiMnt  era  shdidiol  by  slat, 
or  oiher  ofibices,  sbolidied  by  tUt,  69  Geo^   6  Geo.  4.  c.  SO.  ^60. 

3.  c.  46. 


Digitized  by  GoQgle 


SGO  Beecueh's  Case.    Part  VIII.— ^  a.— 60 

8.  CoDtenptt      8.  For  all  contempts  done  to  any  Court  of  record,  aniiiit 
^u'^^wrL         Km^B  commana  by  his  writ  under  the  great  aeaT,  tlie 
'    oOender  shall  be  fined  and  imprisoned  as  in  Quarewm  oAiisit^ 
Qmre  inctnubravil,  Attachment  iipon  Prohibition,  &c.  Vide 
19  E.  3.  Quare  von  admisit  7.  23  E.  J.  22.  26  E.  3.  75.  20  E. 
2.  Ccrnn.  233.  Stanf.  132.  The  stat.  of  25  E.  3.  c.  6.  &c  but 
when  ihe  demunilant,  or  plaintiff,  or  the  tenant  or  defeodant  se 
retraxii^  or  reeessii  in  eontemptum  euria:^  yet  there  is  no  con- 
[  *  60b.J  (cmpt  ^against  the  King^s  command  by  his  writ.  And  by  these 
dificrencesyou  will  better  understand  your  books  in  cases  offines 
and  imprisonment,  and  learn  the  true  ronson  and  sense  of  the  law. 
'J' Contempt  \^•^  -xU  casc^,  where  :i  thini?  is  lorbid  by  any  ('^0  5*tatute, 

JJjJ"'***'*'  the  oiicuder  shall  be  lined  und  iniprisoned,  3j  li.  (i.  t>  b, 
\a)  2  Inst.  131.  19  H.  6. 4.  in  Maintenance.  Vide  9  E.  4.  SS.  And  that  is  the 
Cro.  JaL.:):iH.  reason,  that  where  the  statole  of  Marlebridge,  c.  15.  forbidsy 
^V.'  n"od  tntlli  de  easlero  liceal  ex  quacunque  causa  dislricC  facere 

I  Sid.  23.1. 12    extra  feodum  situmy  ncc  tn  Kftxm  via^  vel  commum  strata;  that 
Co.l34.21loll.  the  party  who  is  distrained  in  the  hip^hway  cannot  plead  it  ia 
_  bar  of  tlic(Z»)  avowry,  for  then  the  King  should  lose  his  fine, 

( jZiiMCiai.  1^^^  ^jj^ji      driven  to  an  action  on  the  statute,  in  which  the 
King  shall  have  his  fine,  and  therewith  a^reeth  1 1 R.  2.  Avowfy 
87.  Vide  19  E.  2.  Brief.  ^       21  E.  3.  II.  39  E.  3.  SO.  43 
E.  3.  30.  F.  N.  B.  90.  &  173.  Re-ister  97. 
10.ACoart         10.  In  sonic  action  the  defendant  shall  be  tinod  inoneCt>urt, 
wblcb  tenotof  .^^^j  i^^^  umerced  in  another  Court,  and  vet  the  olVence  shall  be 

record  siiali  .  •      <«  /  v    i-»  •        •  ■  •    i      i  i     •  i 

ucrcr  impose  a  all  oue ;  as  in  a  writ  of  (c)  liecuption,  it  it  be  brought  in  the 
Bne.  Common  Pleas,  and  judgment  be  there  given,  the  defendant 

(c)  11  Co. 43b.  fthall  be  fined  and  imprisoned  as  hath  been  said:  but  if  the 
F^N^B^Isd.  brought  in  the  county  court,  and  the  defendant  be 

A*ntca4l  a.  convict  before  the  SheritV  in  the  county,  the  judgment  shall  not 
(«0  Co-  '0. 103  be,  quAd  capiatur^  quia  nulla  curia  qufc  (d)  rtrordum  mn}  habcty 
Aniai^l^*  po/w(  imponcre  Jincm,  mqut  aliqutm  mandate  careen,  quia  ista 
saik.  200.  *  ipectant  ianimnmodo  ad  atriatde  reeordof  and  therefore  io  eodi 
1  saik.  200.  case  he  .shall  be  only  amerced.  And  although  the  writ,  seiL 
8Cq  Recaption  is  of  record,  yet  forasmuch  as  the  Judges  in  the 

Court,  scil.  the  suitors,  are  not  judi^os  of  record,  nor  llic  Court 
(«)6Co.  lib.  isof(r  )  record,  (hey  cannot  impose  a  line,  or  ccnniut  any  to 
^  i?^,?^"*  prison.  And  fo  in  all  the  like  cases.  Vide  h\  N.B,  73d. 
I  Roll.  .^3.     8  E.  4,  5.  34  H.  6.  24. 

4  Co.  33  b.  Cr.  El.  792.  Cr.  Jae.  &B2.  4  Inst.  266,  268.  21  B.  4. 66b.  9  Co.  48  b.  49  a.  1  Mo4.IU». 

171.  12  II.  7.  16,  17.  7  E.  4.  23  a. 

Amercement.       And  now  Concerning  amercement. 

1.  In  all  writs       1.  In  all  writs  of  Prn'cipe  quod  rcddatj  as  writ  of  Right, 

^  tLldrfdIuit,  Formcdouy  or  writ  of  And,  &c.  writs  of  entry,  &c;  Prtecipede 

piod  prrmittat,  quod  pcrmttot^     to  havo  cstovers,  common,  &c.  or  Praxipe 

fHMi  /acittt,  quod  faciaiy  as  writ  of  customs  and  services,  &c.  if  the  denaiul- 

b^!o?!!Srit  ^  barred,  or  if  he  be  nonsuit,  or  if  his  writ  abate  becante 

ai);itc(i  for  want  it  IS  i)!  ill  nialter  or  form,  the  demandant  sliall  be  amerced, 

iit  maiterOT  But  ii  t!u  i  '  l)Q  two  demandanls,  and  the  writ  abate  for  the 

HhaU  ha4  ***^"^»  ^^^^^  amerced,  28  (4b) 

nincrc  lament.  E.  3.  23  a.  4G  E.  3,  tit.  Accouipt.  40.  5  E.  3.  3.  22  H.  6.  7. 
Writ  ahaicd  by  38  £.  3. 31.  7  H.  6.  S6.  41  Ass.  14.  So  in  all  the  said  writs 

net  of  GoJ,  &c. 

no  amerciament.  FiU.  Amerciament  13.  Ilr.  .^luci  tiaaiunt  12.  Co.  Lit.  1^7  a. 
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aSBtmcSpe^  if  judgment  be  given  against  the  tenant,  lie  shall 
1)9  anicroea*  r  *  ^  i  n  i 

Id  all  per8onal  aetioofl^  as  debt,  delimie,  and  the  like  L  ^^i^^ 
aettons,  without  force  or  deceit  to  the  coart,  and  also  in  ac-  a^doni. 

tions  ^vhich  comprehend  force  or  deceit  to  a  court  of  record; 

if  the  plaintift'  be  barred,  nonsuit,  or  the  writ  abate  because  it 

is  vicious  in  matter  or  form,  he  shall  be  amerced  only,  and  Death  or  non- 

not  fined ;  but  if  the  writ  abate  by  (he  death  of  one  plaintiif,  ^^^l^^, 

or  if  one  plaintiff  appeareth^  and  the  other  be  (a)  nootnit  («)  co.Lit  m 

(which  in  law  in  personal  actions  is  a  nonsuit  of  both)  he  who  a.  nr.  Amerce- 

8ur\'iveth,  or  appeareth,  shall  not  be  amerced  ;  for  no  default  JJ^^^Jh'*' 

is  in  him,  but  he  only  who  appeareth  not,  47  F!.  3.  6  b.  &  43 

Ass.  pi.  3.  7  11.6.36.  38  E.  3.  31.  41  As^.  U.  And  in  the 

same  actions,  which  are  without  iurce  or  fraud  to  the  court,  the 

defendant  shall  be  amerced* 

9.  If  one  demandant  In  a  (d)  real  action,  or  one  plaintiff  in  a  s.Onedcmand- 
pereonai  action  where  (c)  sammons  and  severance  lieth,  as  in  JJJJJjjJi"'**^ 
debt  by  executors,  if  one  demandant  or  plaintiff  be  nonsnit,   ^  ^^^  Amcr  3 
and  the  other  sucth  turward,  he  who  is  nonsuit  shall  not  be  (fjanAmftrlift 
amerced, -28  H.  6.  U  b.  21  £.  4.  77  b. 

4.  In  all  Judicial  process,  if  the  plaintiff  be  barred,  nonsnit,  4.  Tnjudtdai 
or  if  the  wnt  abate,  the  plaintiff  ^all  not  be  amerced,  because 

the  process  is  founded  upon  a  judgment  and  record,  11  H.  4. 
55  b.  in  {(!)  Quid  juris  clinnat.  Scire  facias,  ^^c.  91  E.  3.  23.  nnAmercl;. 
*)  R.  3.  39.  iiT  Per  qucc  scrcicia,.  18  Hen.  6.  tit.  Pledges  J.  moot  16. 
And  in  these  actions  the  plaintitf  shall  not  find  (c)  sureties,  L*^  ^j^'^^ii'* 
because  he  shall  not  be  amerced. 

5.  In  all  acUons  ml  and  personal,  if  part  be  fonnd  for  the  f^,^^ 
demandant  or  plaintiff,  and  part  against  htm,  or  all  or  part  dant or  plaintiff 
against  one  tenant  or  defendant,  and  nothing,  or  but  part,      '^nJ  where 
against  the  other,  the  demandant  or  plaintiff  shall  be  (/)  E^^^t^i^i, 
amerced;  unless  no  default  l)e  in  the  demandant  or  plaintiff,  defcndaat, &c. 
and  liierefore  in  trespass  of  battery  a«;;ainst  husband  and  wile,  (/j  Cr.  Jac.  630. 
supposing  the  battery  to  be  done  by  them  both,  and  the  wife  cra"|^^i7g, 
is  only  found  g:uilty,  See,  and  the  husband  acquitted,  yet  the  45a.'  Cro.  El. 
plaintiff  shall  not  tje  amerced,  for  the  plaintiff  coald  not  have  257.  i  sid.  232. 
anothor  writ  in  such  case,  and  therefore  no  default  in  liini. 

Viffe  Ass.  8.  7  Ass.  pi.  14.  31  Ass.  pi.  3U  Br.  Amercement  BJ^Exccmora 
^.  iU  E.  3.  40  a.  21  H.  6.  41.  a.  76.'  Hob.  127. 

6.  In  all  actions  real  or  personal,  where  there  is  but  one  6.  One  tenant 
tenant  or  defendant,  he  shall  not  be  twice  amerced,  but  there,  ^^^"^'^^f"^ 
where  there  is  but  one  demandant  or  plaintiff,  and  divers  de-  SiwmweJ. 
feodantH,  the  plaintilT  may  he  divers  tunes  ("f)  amerced,  9  E.  (^)  5  Co.  58b. 
S.  6.  31  A«s.  pi.  :U.2i  H.G.  41.  a.  40  E.  3.  40.  3.  Cro.C«r.l7«. 

7.  Upon  clisi  ontinuance  in  a  real  or  personal  action,  the  dc-  fi*,,^,^**^' 
mandant  or  plaintiff  shall  not  be  amerced,  for  that  is  tbo  act  of  ^\^cxi  the  court 
the  court,  •SS  B.  9.  31  a*  The  same  law,  and  for  the  same  [  *  61  b.  ] 
cau>e,  when  the  court  is  ousted  of  jurisdiction,  18  E.  3. 7.      is  ousted  of 

8.  In  all  actions  real  or  personal  (in  which  there  is  not  con-  JjJjjlJ^^"" 

tained  any  cortain  force  or  deceit  to  the  conrt)  if  the  tenant  or  g.  Tcn.mtor 

defendant  comes  the  first  (//)  day,  and  render  the  thin*^  in  de-  defcndaat 

mand  lu  the  demandant  or  plaintiff,  he  shall  not  be  anjerced  ;  JJJ*^^^? 

Qot  be  amerced  unless  the  action  imports  force  or  fraud.  (A)  Cr.  Car.  5(i  1.  Co*  LU.  126  b, 
1  RolL  3P.  9  R.  8.  Anerceaieiit  96.  Cr.  £1. 65. 14  E.  3.  AmcrcemcnC  16. 
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262  Bbecbbr'«  Ca«b.  Part  VIIL^l  b.— 63  a* 

for  he  doth  what  the  King  commnndn  by  his  writ  ;  for  v^her& 
the  writ  is,  Prmcipe  quod  reddaly  S^c.  that  in  judgment  of  law- 
is,  that  ho  render  it  Ht  the  return  of  the  writ  in  court,  and  not 
(rt)  Jcnk.Cont.  t''^'  f  oimtry,  as  it  is  resolved  in  (a)  Vau«:han's  case,  in  the 
2^)8.  Moor  3<>4.  FilUi  i^art  of  ray  li£|}ori8,  ioi.  ii).  and  there  the  cause  of  the 
amercement  of  the  tenant  or  defendant  is  well  explained.  ^  But 
in  actions  in  which  the  offence  is  supposed  with  force,  or  in  de- 
ceit of  the  court,  if  the  defendant  at  the  first  day  confesses  the 
action,  yet  he  shnl!  be  finer!  nnd  imprisoned  ;  for  his  appearance 
and  confession  are  a  maoiicstatiou  of^  and  no  satis^ction  for^ 
bis  o0bncc.  . 

9.  The  jiidg-  9.  In  all  cases  when  a  real  or  personal  writ  dotb  abate  lor 
wAraWtcUy''  ^'^^^  matter,  or  the  demandant  or  plaintiff  be 

matter  or  form,  barred,  the  judgment  Is,  Quod  prions^  sive  querem  nihil  mff 
or  when  the  Ue-  per  brcve  $uum  precd^  sfd  sit  in  Misericord*  pro  falso  clamore 
mwjdaoti»  ^^^^      prcrd'  UrC  seu  def  eat  indc  $ine  die.    And  in  all 

such  cases  the  estreat  out  of  the  Common  Fleas  into  the  Ex- 
chequer, which  the  Clerk  of  the  Warrants  makes  in  saeh 
^.  ^ ,  ,     ^  cases  is,  De  A,  pro  falso  clamore  nto  vema  S,  in  piaeUo^  Sre,- 
io  V^^t  F.  N.  B.  76  A.  But  if  the  demandant  or  plaintiff  be 

nonsuit  in  any  action  (certain  special  cases  excepted)  the  jndg'- 
tijCr.JacJia.  ment  is,  Ideo  consideraC  est  quod  prmd^  (b)  querens  et  piegii 
sui  de  prospquendo  sint  inde  in  misericordin^  ccc.  ct  prmiV  def, 
eat  inde  sine  die  ;  and  there  the  estreat  is,  Dt  Jalianne  N.  pro 
(r)  F.  N.  B.  7G  ^  P^^g'  ^^/tf,  quia  non.pTOsequutm  breve  mum  vmw  B*  in 
n.  The  judg-  pluciloy  S,c.  Vide  (c)  F.  N.  B.  76.  But  in  case  of  Retraxit  the 
nauinsRe-  judgment  is,  Quod  nihil  cap*  per  breve  suum  pra^jSed  sU  w 

10.  Persons      ^^isericor'  profals.  cfa m ' ,  S(C, 

who  shall  not  JfO*  There  are  some  persons  who  shall  not  be  amerced,  and 
be  amerced.  therefore  they  shall  not  find  id)  sureties;  some  for  the  dignity 
{d)  Co.Lic.i27.  of  their  persons,  as  the  Kiti»;  {c) ;  and  so  the  Queen,  fior  as  to 
Car^eT  partakes  of  the  King^s  prerogative.    Vide  F.  N.  B. 

.Hc:.AiA.        31.  f.  47.  C.  101.  A.  IS  E,  3.2.  Br.  tit.  Amercement  53. 
3Bulst.  276. 1    Some  for  imhccillity  of  age,  as  {/)  infantf:,  and  therefore  they 
^  .^iiSir*  ^^^^^  "^^         sureties  :  but  the  entry  is,  Ideo  in  misericord' y 
*'    '     '   sed  pardonutur  quia  infans.    Vide  43  Ass.  45.44  E.  3.  tit. 

Amercement  JO.  3  E.  3.  Infant  14.  14  Ass.  pi.  17.  41  Ass.  p. 
3  14.  17  E.  3.  75.  Bract,  folio  254.  P.  N.  B.  195  h. 

thePbdntSr  in  ^'  '  rue  it  isi  if  the  tenant  (g)  disclaim,  he  »hall  not  have  a 
the  principal  wfitof  error  RgainM  his  own  disclaimer  becau!*e  by  his  disclaim- 
£  *  bii  a.  J  er  he  hath  hnrred*  himself  of  therii^ht  of  the  land,  for  the  words 
*^j'^P^P«*"  of  disclaimer  of  the  tenant  are,  JVi/iil  /lahct^Trec  habere  clamat^in 
uu^elretroMit  ^^^^^  impetraiionis  brevis  originaiis  prted^f  Sfc.  ha' 

yet  he  migbt  '  5ttt*l,  ftotf  clamat^  ted  miquid  in  terra  ilia  habere  deadvocali  cf  dti- 
have  fnvritof  clonuU  f  and  against  that  he  cannot  have  a  writ  of  (A)  error  to 
thcYudffroent"*  restitution  of  the  land  against  tl  is  disclaimer.     Vide  6 

or  in  the  fto-    Edw.  3.  7.  &  F.  N.  P,  22.  C.    And  if  the  Retraxit  in  the 
teedbg.         ^.^se  at  bar  had  bei  ii  tluly  made,  it  was  objected,  thiit  against  it 
no  writ  of  error  lay ;  but  here  the  Retraxit  itself  was  erro- 
a!  3  Bobl!  276  "^^^ »  becauso  tbe  attorney  did  it  where  it  ought  to  be  done 

1  Roll.  315.     ry^  Co.  Lit.  12S,  187  a.  Cr.  C«r.  160, 410. 3  Bnbt  276  h.  Reg.  On^.  234  a.  1  Rol}. 

214,  215. 1'alm.  518,  fili),  020.  Mo.  394.  1  Mod.  R.  p.  17.  2y6.  Dyer  338.  1 1.  11.  2  Keb.  WS. 
Bulstr.  172.  &  Co.  4it  a.  (g)  Fr.  Jac  548.  2  Roll.  Rop.  128.  Fitx.  Er.  7B.  Pustca  62  a.  Jcok. 
Cent.  383.  FJtf^.  22  c.  (A)  Cr.  Jac  548»  3  Roll*  Rep.  188.  Fits.  Enor  78.  Antca  61  b.  Jrnk.  Ceal. 
283. 
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in  (a)  proper  person.  Also  the  plea  was  discoiidnuecl,  as  ap-  ("}  Autcaofi*. 
pears  by  toe  raconl.  And  fbrasmaeh  as  the  tenaot  or  defend-  iJ^i^^',^' 
mat  after  departure  in  despite  of  the  court  might  have  a  writ  a.Cro.Jac!2]i. 
or  error,  or  if  he  had  an  estate  for  life  or  in  tail,  quod  d  de-  Jenk, Centttsl 

forceat,  F.  N.  B.  155.  I.  and  the  defendant  or  tenant  ai;;ain3t 
his  own  {h)  confession  may  fiave  a  writ  ui  error;  it  was  re-         m  b^si 
solved,  that  althougb  the  plamliiV  in  proper  person  had  made  k. 
a  Retraxit,  yet  he  might  have  a  writ  of  (c)  error,  either  in  the      Aatc«5y  a. 
judgmentor  in  the  proceeding:  for  no  imperfeetioo  is  saved 
in  such  case  by  any  statute  when  judgment  is  given  upon  Re* 
tt  dxity  and  it  is  no  more  than  confoRsion  on  the  part  of  the  de-  (</)Co.Lit.l38 
fendant;  for  the  effect  of  the  entry  ot  a  Rctrnrff]^,  Quod  idem  139.  * 
(</)  qnrrens  fatetur  (sm  cognovit)  sc  nltcj'tus  noUc  prosequi  ^ij^sU*^^' 
versus  de/,  de  placUo  pr<£d\  which  confessioQ  is  (e)  a  bar  in  all  m,  139  ^  cio. 
actions,  although  the  words  are  de  placito  nto  ffrtedicto,  and  ^ueMi.Uuck 
therefore  it  is  not  like  a  disclaimer,  by  which  the  tenant  dis-  Br.Dcpar- 
claims  and  bars  himself  absolutely  of  aU  his  right  in  the  Ipl^hT,  &e.  13. 
land.  21  E.  4. 39 'a. 

4.  it  was  resolved,  that  the  entry  of  the  said  Retraxit  was  4.ilieentc7of 
insufiicient  :  for  it  appears  by  the  precedents  that  there  are  'fe mhwiiHii 

 J  _r  ^La-.:_        —   X»Js^^^M  _   ■  ^  the  principal 


sundry  manners  of  entries  of  a  Ainmf  ;  after  both  parties  ^^^l^'ili;^. 
have  appeared  in  court,  the  entry  is,  Et  if)  posUa  eoaem  die  ekat. 
revefsit  hie  ad  barram  prcsd^  tenens  per  aiionr  suum  prm^  cf  (/)Cdh  Lit  39. 

prrrd^  pt  tens  tunc  solcmniler  cxactus  non  venit,  sed  n  secta  sua 

prcrff  in  co?itcmpt''  cf/r'  sr.  retraxit^  idea  consideration  est  fjnod 
pcitns  nihil  capiat  per  Oreve  suum  prced'  scd  sit  in  mtsericordin 


dUdt^quod  (g)  ipse  nan  TuH  uUeriiis  plncitum  suum  prced' prth  (^)Antea58B. 
seqnty  scd  abinde omnino  se  retraxit^ Sfc.  Idea,  Sfc.   Another  form  Co.  Ut  139.  a. 
ii,  quod  idem  (//)  querens  fotetur  sc  {seu  cns^novit  se)  ulterins  (AJ Co.  lit,  139 
nolle  prosequi  versus  pritd'  dejemknl\  Sfc.  de  placito  prced.  And 
the  entry  of  departure  in  despite  of  the  court  on  the  part  of 
the  tenant  is,  (t)  el  ptwdidMis  A.  Ueet  solemniter  exaeius  nan  (OC9.Lic.139 
revenUf  tedinetmtempC  cur*  reeettit  et  defaW fecit.    And  that  is  J  j.  3  ,3  ^ 
when  in  judgment  of  law  he  is  present  in  court,  and  bring  de- 
manded*, departs  in  despite  of  the  court,  that  amounts  to  a  [*6Sb.J 
bar  in  respect  of  the  despite  and  contempt  of  the  court  ;  and 
yet  the  jodgnient  is  there  given  upon  bis  default,  as  appears 
before.  Ouerwise  where  he  imparles  to  a  certain  day ;  for 
there  he  is  not^  in  jiid<rivu  nt  of  law,  present  in  court ;  and  so 
the  difterence.    Vide  20  Kd.     Excom.  98.  and  all  the  books 
aforesaid.    And  if  the  writ  abates  i'or  false  Latin,  or  other  4  0eo.9.ca6. 
matter  of  form,  upon  plea  to  the  writ,  the  judsroent  is,  Quod 
proid"  tenensy  or  dtfendens  eat  inde  sine  die.  And  also  if  the  de- 
mandant, or  plaintii^  be  upon  a  bar  pleaded,  &c.  by  judgment 
to  be  barred,  the  words  of  the  judgment  are  all  hney  seiHeei 
^od  prced*  tenens,  or  def  ndcm  ml  imfe  sine  die ;  and  always  the 
jud^cnt  nh'iW  hnxc  relation  to  the  [iloa,  scil.  if  upon  a  plea  in 
bnr,  then  the  judgment  shall  be  applied  to  it:  if  to  the  writ, 
then  the  judgment  shall  be  applied  to  the  writ  uuiy,  and  not  in 
bar;  and  theriewith  agree  the  books  in  3  H.  4.  and  3H.  4.  IJ. 
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r^l  Postcaeon  F?{f<'  upon  pica  of  excoinmumcation,  which  doth  not  (n)  abate 
Lit.  sect,  20i.  the  writ,  11  R.  2.  Ex  com.  25.  the  entr^  ia^ranatimL  Loi£uela 

Go.  Lll.  134  b.  jMOMJ^Ftte,  iSi'C. 


£    a.  ]  SWAYNE'S  CASE, 

Mich.  6  Jac.  1. 
IN  THE  COMMON  PLEAS. 

SwAVNt  V.    A  bate  of  a  nuor  in  nhieb  Urn  «■»  a  ciialoiii>  that  every  copyliold 
Bbcket  tewttt  for  lift  M  iMed  to  takeiU  tiea  growing  vpoa  his  copyhold 

Ft.  a.       1^^^  ^     employed  Ibr  fuel  in  his  copyhold  home*  and  for  bonnds 

and  fences,  &c.  upon  the  customary  lands  and  tenements,  vn&  made 
for  twnnty-onc  years,  with  an  cxrr]i{ion  of  the  trees,  woods,  under- 
woods, &c.  At  a  court  held  by  the  lessees,  a  house  with  certain  ianJ, 
upon  which  certain  oak  and  ash  trees  were  growing,  was  granted  bj 
the  atewnrd,  by  copy  of  court  foU,  to  one  A.  for  lifei  according  to 
thecutomof  the  mancw.  A.  lopped  tlie  said  trees  upon  bis  co|iyliold» 
and  employed  them  for  bounds  and  fences  in  and  upon  Ilia  copyhold 
^  lands,  &c.   Held  that  he  might  lawfully  do  <;o. 

Grants  by  copy  shall  not  be  avoided  for  infancy,  coverture,  nor  in  ro- 
rpcct  of  the  exility,  bascnebs^or  uncertainty  of  the  interests  or  i 
ot  tile  lords. 

If  the  lord  takea  a  irife,  and  grtmts  the  land  by  copy,  and  dies* 
being  endowed  of  the  said  land,  d»ll  not  a?oid  the  grant.  The  copf* 
holdCTa  who  comes  in  by  voluntary  granttShall  not  be  aniilect  lo  tba 
chaiges,  &c.  of  the  lord  before  the  grant. 

If  there  he  a  <;rant  of  a  rent  out  of  land  upon  condition,  a  subse- 
quent feolVnicnl  of  the  same  land  does  not  destroy  the  condition. 
*Note  the  diflfcrcuce  between  prescription  aud  custom.*  S.  C  [Moore 
811.  1  Bioirid.  831.] 


2  Hrowiil. 

lRulLRcp.%. 

2Rol1JRep.l79. 

11  Co.  50  b. 
Watk.  Copy. 

\:^,  2h;5,  331. 
Scriv.  Copy. 
480. 

13  Rep.  68. 


RfCH  Ann  SwAYNE,  Esq.  brought  an  action  of  trespass  against 
Walter  Bcckctj  qiiare  clausum  frcgit,  at  Hannin«;ton  iu  the 
county  of  Wilts,  and  lopped,  &c.  ten  oaks  and  fii'tceii  ashes, 
&c.  And  upon  not  guilty,  the  case,  as  it  was  specially  found, 
was  audi!  Qoeen  Elizabeth  was  seised  of  the  manor  of  Han* 
niDgton  in  the  county  of  Wilts,  in  fee»  in  the  right  of  her  dadiy 
of  LfiTicastcr  ;  nnt!  (hat  the  said  oak?  and  nsho^  so  lopped  were 
growini;  upon  a  yard  and  half  of  laud,  parcel  of  the  same  manor 
and  copyhold  land,  &c.  and  demiseable  for  one,  two,  or  threo 
livc^i ;  aud  ailcrwardb  the  Quceu^  by  mdculuic  uudci  the  bt^al 
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63  a.— 63  b.  S»  ayne's  Cabe. 

of  the  duchy  of  Lancaster,  anno  29  re^ni  sui^  demisecl  the 
nme  manor  to  Jobs  Wolly,  Baq,  empfrf  omiito  hoidt^  ntb* 
ftofcw,  arborihuMy  «f  fliarm',       to  have  and  to  bold  to  him 
(except  before  excepted)  for  twenty-one  years ;  wbciy  35  Eltz., 
assigned  all  his  interest  to  John  Plunier  and  others ;  and  after- 
wards the  Queen  died ;  and  afterwards  the  Kin<^  that  now  is, 
by  his  letters  patent  under  the  duchy  seal,  simnted  to  Alexan- 
der Lord  Fivy,  Ridhard  Svayne,  and  Peter  Whetcombe, 
reunUmem  ftridiet  ae  penmua  ste,  nf  prmfertur^  exeept\  to 
ttiem  and  their  heirs,  to  whom  the  lessees  attorned ;  and  after* 
ward'?  the  Lord  Fivy,  and  WIiGlcoml)!',  by  their  deed  released 
to  Richard  Swayne,  and  hi.^:  iieirs  ;  and  at  a  court  held  by  the 
lessees,  17  Oct.  3  Jac  Regis,  their  steward  granted  by  copy  of 
court-roll,  to  the  said  Waiter  liocket,  nuw.dcieaiiant,  &c.  a 
bome  and  the  aaid  yard  and  a  balf  of  land  upon  whicii  the  aaid 
onka  and  ashes  were  growing,  for  term  of  life,  ieaminmeom' 
suetudinem  manerii;  and  that  within  the  said  manor  there  has 
bcon  siich  a  custom,  that  every  copyhold-tenant  for  life  hath 
used  to  take  all  trees  growing  upon  his  copyhohl  Innd;?,  to  be 
employed  for  fuel  in  nis  copyhold  house,  and  tor  bouuds  and 
fences,  and  other  necessary  reparations  to  be  in  and  *apon  the  [  *  GJ  b.  J 
customary  lands  and  tenements;  and  that  the  defenaant  did 
iop  the  said  trees  upon  his  copyholdy  and  employed  ttiem  for 
bounds  and  fences  in  and  ujion  hi'^  cov>yhold  lands  and  tene- 
ments, &c.    And  (he  doubt  was,  lliat  forasniucli  as  the  said 
lessees  held  the  court  by  virtue  ot  the  said  lease  of  the  manor 
(out  of  which  lease  the  said  trees  were  excepted),  if  the  de- 
mdant  tg  whom  thev,  by  their  steward^  granted  the  said 
tenement  by  copy,  might  lop  the  said  trees,  which,  by  the  said 
exception,  were  divided  from  the  said  lease.    And  in  this  cape 
divtns  points  were  resolved  by  Coke  C.  J.  Walm^loy,  War- 
burton,  Daniel,  and  Foster,  o'^  nitor  appears.    But  lir^t  it  was 
objected,  quod  {a)  nemo  pultU  plus  juris  in  altiim  t/ansjcrre  («)  4Co.  34  b. 
quam  ipte  habelf  and  the  lords  pro  tempore'who  held  the  court,  sVLesb. 
and  made  the  grant  to  the  defendant,  had  nothing  In  the  trees,  Go.Lic3b9b/ 
for  they  were  excepted  out  of  their  lease ;  ergOy  the  copyholder 
who  claims  by  r:^rant  of  the  lessees  could  not  meddle  with  the 
trees.    But  it  was  answered  and  resolved  per  totam  curiam^  Rmo^^p'I.  The 
that  notwithstanding  the  severance  by  the  {b)  exception,  ana  S^^ihaU^havc 
notwithstanding  the  defendant  came  in  by  a  voluntary  grant  of  the  estovers, 
the  lords  for  life,  and  not  by  surrendery  yet  such  grantee  by  (&)  Uoorsis. 
copy,  should  have  estovers;  for  the  estate  of  the  copyholder  i  Browiil.23l. 
(who  comes  in  by  voluntary  granl)  i'^  not  derived  out  of  the  Ant?^'vt?l.*'il 
estate  or  interest  of  the  lord  of  the  manor  ;  for  tlie  lord  of  the  p.385.  iu(ui. 
manor  is  but  as  an  {c)  instrument  to  make  the  grant:  but  the 
custom  of  the  manor  (after  the  grant  made)  establishes  and 
makes  It  firm  to  the  mntee :  so  that  although  the  grant  be 
new,  yet  the  title  of  the  copyholder  is  aneient ;  and  so  ancient, 
that  by  force  of  custom  it  exceeds  the  memory  of  man.    And  onntsbyto^ 
therefore  neither  for  infimcy,  nonsane  memor^^  coverture,  nor  abaii  not  be 

•▼oldcd  for  in- 

fuiiry,  coverture,  nor  in  respect  of  the  exility,  basi  uess,  or  tuicprtauity  of  llu-  interests  or  estate* 
of  Ujc  lords.       (c)  4  Co.  23  b.  27  b.  Co.  Lit.  31  b.  5tl  b.  1  KoU.  503.  Cro.  U,  361.  firidftm.  51. 
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other  such  disabilities^  neither  in  respect  of  exility,  bafieness, 
4  cJ  23  b  31b  uDoertainty  of  the  interests  or  estates  of  the  lords  (an 

Co.Llt5*8ii.  or  upon  condition,  &e.)  the  grants  by  eopy  shall 

Gr«  JacrS6«99.  be  avoidrH,  because  they  claim  in,  by  force  of  a  good  and 

ancient  custora,  which  hath  no  disability  of  person,  or  defect 
if  the  lord  of  a  perfect  interest.  And  Pasch.  96  Ei.  in  Banco  Regisy  it 
t^««a«^  was  adjudKed,  that  if  the  lord  lakes  a  wife,  and  afterwards 
fud^coiiy,  gnnto  tiie  land  by  copy,  according  to  the  custom,  and  dies,  bis 
aad  dies,  his'  wlfc  being  (ft)  ondowed  of  the  said  land  amongst  other,  shall 
dowe^oMhir  Bvoid  the  estate  by  copy ;  for  although  her  title  of  dower 
said'j.'vnd  sh^u  ^as  before  the  grant,  yet  the  title  of  the  copyholder,  which  is 
not  avoid  the  the  custom,  is  ancieuter  than  the  title  of  dower;  and  so  the 
'""h  Id**  copyholder,  who  comes  in  by  voluntary  grant,  shall  not  be 
who  Mmes  in  subject  to  the  charges  or  incumbmnoes  of  the  lord  before  the 
\j  voiaBtary    grant.  And  all  that,  in  this  casCi  was  affirmed  Ibr  good  Inir^ 

grant  shall       MT  loftmt  ClfHm. 

not  be  subject  * 

to  the  dwigw*  fte.  of  tlttkmi  before  the  giiBC. 

f  '  i  f     ^*  resolved,  that  whm  the  copyholders  f  Ibr  life, 

here  ued  to  ^  according  to  the  custom,  have  used  to  have  common  in  the 

beveeomnoo    ic)  wastes  of  the  lord  of  the   manor,  or  estovers  in  his 


woods,  or  any  other  profit  apprender  in  any  part  of  the 
ioTd,*^c.  u  Uie  ni^iioi',  and  afterwards  the  lord  aliens  the  wastes,  or  woods, 
[*64a.l  to  another  in  fee,  *aiid  afterwards  grants  certain  copyhold 
lord  •liens  Uie  houses  and  lands  for  l>ves^  soch  grantees  shall  have  common 
Iiicf '^ants^'cpr  pesture,  or  common  or  estovers,  &c.  notwithstanding  the 
uin  eoi>yhoiT'  severance;  for  the  title  of  the  copyholder  i«?  pnramount  the 
houses  sod  severance;  and  the  custom  unites  t)ic  common,  or  estovers, 
Sc*nin     *  accessaries,  or  incidents,  as  long  as  the  house 

shol/barc^^  and  lands,  being  principal,  is  maintained  by  the  custom ;  which 
comnoB  of  customary  appurtenances  are  not  appertaining  to  the  eetate  of 
notwitbb  ^  ii.  ^  *  Ibr  im  is  the  owner  of  the  freehold  and  inheritance  of 
ftBr^tiL'^sra-  manor,  but  they  are  appertaining  to  the  customary 

ance.  estate  of  the  copyholder,  after  the  grant  made  unto  him; 

(6)Mo.758,8l2.  which  profit  apprender  being  due  by  custom  to  the  copyhold 
Bridffm^sf^^'  (notwithstanding  the  feoffment  or  line,^  &c.  of  the 

1  Lcon.'i6.*     waste  or  woods,  made  by  the  lord)  remains  and  Is  preserved 

2  sidcrf.  82.  by  the  custom,  which  is,  as  hnth  been  said,  the  title  of  tho 
t  Doct     81  copyholder,  and  is  paramount  to  the  aeverance :  but  if  the 

g)  1  Browiil.  copyholder  had  derived  hi^<  interest  from  the  estate  of  the  lord, 
!•  then  clearly  by  the  feoffment  or  fine,  8:c.  of  the  lord,  all  those 

who  after  claim  l)y  him  shall  be  barred  of  any  profit  apprender 
in  the  same  waste  or  woods:  vide  (d)  MurrePs  case,  in  the 
Fourth  Part  of  my  Reports,  that  aiier  the  custom  hath  fiied 
a  cnstomary  interest,  no  severance  of  the  inheritance  shall 
overthrow  the  copyhold :  and  vide  (c)  Brown's  case,  ibid. 
If  tbere^be^^^         jf  ^  ^^j^  grants  a  rent  to  another  out  of  his  land,  on  con- 
ont"of  inndt"  ditiou,  and  afterwards  makes  a  feoffment  of  the  land,  yet  the 
upuu  cuudi-    condition  to  determine  the  rent  remains,  aad  is  not  extinct  by 
''''"'tfeotfmrat      feoffment ;  for  it  is  collateral  to  the  title  of  the  land.  And 
of  Se  sHM^  ffota  the  difference  between  (/)  prtteripUcn  which  is  made  in 
land  does  not  the  pcrson  of  any,  as  he  and  all  his  ancestors,       or  all  those 

de»troy  the 

COlid]aoii."-'Notc  (he  diffci-cncc  between  prescription  and  custom.  (</)  4  Co.  2i  b.  <'r.  £1.  252. 
2  Leon.  20t).     (c)  I  Co.  31  s.  Moor  125.  1  Co.  HI.    flow.  2.  197.     (/)  6  Co.  60  b.  Co.  UL 

113  b.  4  Co.  32  a. 
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whose  estate  he  haCh,  and  cuttam  which  lies  upon  the  famd, 
as  infra  manerium  talis  habetur  comueiudo,  SiCj  and  this  cus* 
torn  binds  the  land,  as  Ga?elk'ind,  Borough  EogHsb,  and  the 
like,  (a)  But  after  such  sovorance  of  the  waste,  or  woods,  &c.  (a)Dact.pl.8L 
the  copyholder,  when  he  entitles  himself  to  common,  or  esto- 
vers, Sec.  in  pleading,  shall  not  plead  generally,  quod  infra 
manerium  prcedicC  tarn  habetur,  SfC.  contuetudo,  ic. ;  for  after 
the  eeveranoe,  the  waste  or  wood.  &c.  is  not  within  the  manor, 
but  absolutely  divided  from  its  but  (6)  shall  plead  that  until  (*)I>oct.pUl. 
SMch  a  time,  snV.  before  the  sevprance,  talis  hahebatury  et  toto 
tempore y  Sfc.  consueludo,  cS'c,  and  then  sliew  the  severance,  as 
he  ought  in  the  said  case  of  Murrell,  where  the  lord  of  the 
manor  aliened  the  freehold  and  inheritance  of  the  copyhold. 
rtVfe9H.6.9.  liH.6.S3.  99H.6.  13,14.  7R.4*3S.  SO 
E.4.  6  b.  22  E.  4.  44.  And  Coke,  C.  J.  said,  that  the  said 
case  at  bar  was  a  ^^eneral  case  ;  for  in  all  (c)  lease  of  manors  (c)  11  Ca»Wh, 
made  by  Queen  Elizabeth  or  the  King  that  now  is,  such  ex- 
ception of  trees  and  timber^  &c.  is.  Andjudgmeut  was  given 
fur  the  {d)  duiii^ndant.  {d)  Moor  812 


SIR  WILLIAM  FOSTER'S  CASE.  [64«»-l 

Mich.  6  Jac.  1. 

The  82  H«  t>  €•  9  v^'  4.  extends  only  to  such  cases  where  the  avowant  was  Cowna 
compellct!  to  acknow  ledge  a  seisin  by  force  of  somo  nnrtcnl  "^J.Linic  of  ^^^^  Fwijui 
limitalinns ;  and,  consequently,  it  does  not  rciul  r  an  aJlcj;atiou  ol  ptVlII,— 64bw 
seisin  within  the  iimiteu  Lime  necessary,  in  those  cases  where  seisin  was 
not  required  to  be  alleged  before  the  statute,  as  in  Hie  case  of  a  reser 
VBtion  or  grant  of  a  rent  where  Qie  title  is  founded  on  the  deed. 
^Lenee  fw  lifet  or  donee  in  tai!»  shall  not  have  Jfe  ^ifmte  vcxe$  againsl 
tbe  donor.*  S.  C.  1  Brown).  IW. 


In  a  re[)lcv!n  between  Tlarnnid  Cawpcr,  plaintifT,  and  Sir 
William  Fo-fer,  dcfentiant,  lot  taking  his  cattle,  ullimo  die 
Augusli,  anno  quarto  Jacobi  Regis,  apud  StratfUld,  in  com* 
Berksj  in  quadam  loco  mat*  the  R^e-piddle,  the  said  Sir  Wil- 
liam avowed  the  taking,  as  bailitf  of  Ed.  Gregory,  Esq.  and 
Mary  his  wife,  administratrix  of  the  ^oods  and  chattels  which 
were  Thomas  Foster's,  Gent.,  and  said,  that  the  place  where 
contained  tliree  acres  of  land,  parcel  ot  the  manor  of  Bechil- 
wick,  in  the  said  county,  whereof  Charles  Foster,  Esq.  was 
aeised  in  Ibe^  and  90  Jan.  anno  4  Ed.  6.  by  his  deed  indented, 
enfeoffed  of  the  said  manor  Richard  Pattenhanii  to  bim  and 
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hH  heirs,  yielding  therefore  yearly  to  the  said  Charles,  his 
hefrs  and  assigns,  6L  I3s.  4<f.  at  the  feaflt  of  8t  Michael,  and 
the  Annnnciation  of  our  Lady,  by  equal  portions,  with  clanae 

ofHj<;tro?s  :  nnd  nftcrwnrds  the  pnifl  Charles  Foster  died  seised 
of  Hie  said  rent,  after  whose  death  it  <lej^cended  to  the  said 
Thoraas  Foster,  as  to  his  son  and  heir:  and  afterwards, «a7. 
10  Juliij  anno  25.,  he  died  intestate;  and  because  100/.  of  the 
rent  aforesaid  was  behind,  for  IS  yean;  ended  10  El.  he  arowed 
the  taking,  as  bailiffto  the  said  husband  and  wife,  administratrix 
of  the  said  Thomas  Foster.  The  phiintiffin  bar  of  this  avowry 
.(«)  t  Browni.  pleaded,  QffOff  (a)  ?^rc  prrvdictus  21to,  Foster  ncc  atUeccs^nrrs 
I'O.  sui^  ncc  (iliri'i  alti  quvi^tri}  statnm  pra  tP  Thn.  Foster  habu it  in 

reddiC  pru.d'  unqttam  Jutrunl  sdsili  dc  cudtm  rcddilu  infra  40 
mmot jmn  uHhnoi  daptot  ante preedinium  iempus  quo,  Sfc.  Upon 
which  the  avowant  demurred  in  law.   And  this  avowry  ia 
grounded  on  the  statute  of  32  [I.  8.  37.  which  gives  distress 
lo  an  executor  or  administrator,  "  in  like  manner  and  form  as 
**  the  testator,  &c.  might  or  ought  to  have  done  (a).*'  But  the 
[  *  65  a.  3  *matter  in  law  was  founded  on  another  act  made  at  the  same 
(A)  Dyer  315.   parliament,  (()  cap.  2.  (3.)  of  limitations ;  for  by  the  same  act 
p{'  IJ^'  ^*    It  is  enacted,  *^  That  no  person  or  persons  shall  hereafter  nake 
32  H.  8.  cap.  2.    any  ayowry,  or  conusans  for  any  rent,  8uit»  or  service,  and 
'K'.Sfta.        '^allege  any  ^f^i'^'n  of  any  rent,  suit,  or  service  in  the  same 
ilioil. Rcp.50.  «  avowry  or  conusant,  in  the  possession  of  liis  or  their  aii- 
**  cestor  or  predecessor,  &c.  above  forty  years  next  before  the 
making  of  the  said  avowry  or  conusans."   And  it  was  re- 
solved per  tatam  etfriufn^ihat  these  words  ought  to  be  intended 
where  the  avowant  was  driven  to  allege  any  seisin  by  force  of 
(r)  1  rr(  V)  1    any  old  statute  of  limitation;  and  that  was  wlien  the  (c)  seisin 
170. 10  Co.  108  was  material,  and  of  such  force  that  it  should  not  be  avoided 
^IP'A^'iK  '  in  avowry,  ahhoiiah  it  were  by  encroachment,  as  of  rent 
HcU.4i.        between  the  iutd  and  tenant:  out  in  the  case  oi  treservatioa 
1  Jones  237.    or  grant  of  a  rent,  there  the  deed  Is  the  title,  and  the  beginning 
K.  4.24  thereof  appears,  no  encroachments  in  that  case  shall  hurt,  nor 
a.  iVe.3.  31,   is  any  seisin  material  (a)  :  the  same  law  of  a  gift  in  tail,  after 
32.  Co.LiUls.  the  statute  De  Donh  conditimmlihus  rendering  rent ;  there  no 
Gilb.  Rep.  189.  encroachment  shall  be  prejudicial,  or  seisin  requisite,  for  the 
reservation  is  the  title,  and  the  beginning  thereof  appears 
within  time  of  memory:  and  this  construction  stands  with 

(a)  Vid.  note(c)  Ogncll*ii  case,  Vul.  II.  not  having  comtacnced  by  deed,  is  one  of 
p.  417.  which  seisin  is  the  proper  pruof ;  in  such  a 

(b)  a  similar  decision  wns  made  in  a  case  ca<ic,  sclsiu,  as  Sir  WiUiam  Jon«^  (bought, 
reported,  AnoD.  Moore,  31.  According  to  is  equally  re<|uisite  to  both  rents,  and  coo- 
Sir  William  Jones,  such  exemption  should  leqaeatly  both  ought  equally  to  be  deemed 


he  understood  with  Oiis  qualincation,  that  within  the  liiDitalion  t»f  the  SS  H.  8» 

the  certaialj  of  the  rent  should  appear  in  iter  t.  BcUingham^  W.  Jo.  838. 

the  deed  I  tweeiise  ottterwise  the  quantum  Serjeant  Hill  maltesa  query  in  his  eepy 

or  qualil)  of  the   rtnl   i     i.i    mote  of  the  Rcporb,  whctlicr,  it  tlu  rc  had  nt>l 

certained   by  the  deed,   than  if  there  been  a  seism  for  a  great  length  of  time*  the 


not  one  existing.    Therefore  a  rent  law  would  not  presume  a  release.  Vid. 

created  by  reference  to  something  out  of  the  judgment  of  Abbot,  C.  J. /^ae  v.  ^t'/ifer, 

the  deed,  as  by  nserving  such  rent  as  '2  Pnrn,  aud  Mil.  "91. »  and  the  judgment  of 

the  person  reserving  pays  over  without  Litlicdale  J.,  Moore  v.  iiaxt^soH,  3  Barn. 

tsgmmg  wlial  that  it,  the  latter  rent  8ndCre».S39.  S.C.  5  Dow.  and  Rjl,  S39. 
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the  words  of  the  said  act ;  for  the  words  arc,  "  No  man  Rimll 

^  make  arowrj,  and  allege  any  seisiu,  &c.'*   By  which  it 

appean,  that  thai  Imneh  extends  onljr  where  the  avowant 

ought  to  allege  seisin;  hot  when  no  seisin  is  requisite,  it  is 

out  of  the  words  and  intent  of  the  act^  for  it  intends  to  limit 

a  time  for  the  seisin  when  seisin  is  required  hy  the  law  lo  be 

al!ei]:cd,  and  not  to  compel  any  one  to  allege  seisin  where 

seisin  vvas  not  necessary  before.    Vide  Flow.  Cora.  9i.  in 

Woodland^s  case,  acc.   And  so  you  will  better  understand 

year  books  in  82  Ass.  68.  83  Ed.  3. 18.  90  H.  6.  5  b.  7  Ed.  4. 

12Bd.4.  7.  20  Ed.  4. 17.   11  H.  7.  lib.  10  Ed.  3.  25.  20 

Ed.  8.  Avow.  131.  10  H.  (>.  3.  4  Ed.  2.  Avow.  20i.  F.  X.  B. 

10.  &  163.  Vide  8  Ed.  3.  18  b.  1  Ma.  Br.  Avow.  107.  &  14 

El.  Dycr(n)  315.  &  16  Eliz.  in(6)  Warring's  case,  in  the  HSCo.sCa. 

Common  Pleas  adjudged,  that  the  avowant  need  not  in  his  ^^'t^4'^[^p 

avowrv  shew  seisin  within  40  years,  but  the  same  shall  come  on  315.  pi. 

the  other  party  jetV.  not  seised  of  the  services  aftci  the  limita-  7  K.  4. 29  a. 

tien.   Note,  reader,  lessee  for  life,  or  donee  in  tail,  shall  not  ^^41^'^* 

have(c)  Ne  injuste  vcres  against  the  donor;  for  inasmuch  as  the  (c)P.NA.lld. 

reservation  is  the  title,  no  encroachment  upon  them  shall  hurt 

them,  but  they  shall  avoid  it  in  avowry ;  and  the  statute  ui 

Magfm  Ckartay  cap.  10.  on  which  the  writ  of  Ne  injuste  teses 

is  (d)  grounded,  teil.  quod  mtUus  distringatur  ad Jbetend^  nugut  (<0  2  inst.  21. 

serviiium  de  libero  tenemento  auam  hide  deb^ur^  doth  not  extend       ?  ^ 

to  floneo  in  tail,  lessee  for  life,  or  «»rantee  of  a  rent-charge,        ***^  ' 

wliicli  appears  by  these  words,  inajus  servUium^Vfhich  is  meant 

between  very  lord  and  very  tenant. 


LOVEDAY'S  CASE,  [65  b.] 

Mich.  6  Jacob!  1. 

Ob  an  information  for  nsiiry,  if  the  verdict  find  the  COrrO||t  tgieemeatt  Cook 

but  sav  nothing  as  to  the  loan,  it  is  bad. 

When  a  jury  returned  by  force  of  any  venire  faeiat  to  try  an  issue  has  rt!viU,  6S  b. 

given  a  verdict,  which  b  accepted  and  recorded  by  the  Court,  be  it 

iwffliect  or  imperfect,  the  Jnron  aie  dischuged  lliereof  for  ever,  and 

fheil  never  be  called  hack  In  theaaine  caoeetotry  the  sane  lame:  bat 

if  the  vcfdiol  be  so  imperfect  that  judgment  cannot  be  given  Opon  it, 

then  the  Court  shall  award  a  venire facia$  de  novo. 

S.  C.  [Cro.  Jac.  210.  Jcnk.  2b3.J  Vid.  the  entry,  Co.  fiat.  S9S.  nu.  17. 


In  an  information  in  the  Exchequer  upon  the  statute  of  usury,  j  Lev.310, 
by  C.  qui  tam^  SfC.  against  Loveday,  the  defendant  pleaded  to 
iasoei  and  a  jury  was  returned  who  gave  an  imperfect  verdict, 
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a)|Bridg.  112,  for  tbey  found  an  acceptance,  &:c.  and  no  (a)  loan,  &c.  where- 
in ibre  tiie  CSoart  aweraed  a  Venire  de  faaas  tiffvo^  and  tbm* 
upon  another  jury  was  returned  and  appeared ;  and- when  they 

were  ready  to  give  their  verdict,  the  plaintiff  was  nonsuit,  upon 
which  judgment  ues  i^'ivcii :  and  now  the  plaintiff  brought  a 
writ  of  error  in  the  Exciicquer  chamber,  and  assi^nea  for 
error,  that  the  Court  of  Exchequer  in  the  said  case  did  err  m 
gfanting  a  Vemre Jadas  de  novo/  but  ought  to  have  granted  a 
new  Nisi  Prius,*  tor  an  imperfeet  verdict  is  as  no  verdicty  aa 
anno  20  Ed.  4.  6  a.  an  iniufficient  indietment  is  as  no  indict- 
ment. And  at  the  common  law,  if  the  recoij^njfors  of  an  assise 
give  a  verdict  which  is  not  well  examined  by  the  Justices  who 
take  the  assise,  but  is  imperfect,  for  want  of  good  examination, 
in  that  case  the  plaintiff  ohali  have  a  certificate  of  assise,  and 
the  first  imperfection  shall  be  enquired  hy  the  first  juroiB ; 
and  that  appears  in  F.  N.  B.  181  b.  7  H.  4.  45  a.  43  Assise^ 
pi.  5.  12  H.  4.  9.  and  the  words  of  the  writ  are.  Quia  super 
qinhw^dam  artindh  rovtinf^cnC  assisam  nova:  disseisincc^  8(C, 
qiiadam  siihsimt  dtiJntaiioiies^  But  it  was  resolved  by  the 

Court^  and  tiie  Iwu  Chief  Justices,  thai  the  Vemre  facias  dc 
nmo  was  well  awarded:  for  when  a  jury  returned  by  fiiroe  of 
any  Vemre  faeia»  to  try  an  iiisue,  has  given  a  verdict  which 
is  accepted  and  recorded  by  the  Court ;  be  it  perfect  or  imper- 
fect, the  jurors  ore  discharged  thereof  for  ever,  and  shall  never 
be  called  back  m  the  same  cause  to  try  the  same  issue  ;  but  if 
the  verdict  be  so  imperfect  that  judgment  cannot  be  given 
[  *  66  a.  ]  *apoD  it,  then  the  Court  dball  award  a  vemre  fackt$  de  novo{A)y 
(&)  Acc.3  B.    to  try  the  said  issue  hy  others  (h) ;  and  therewith  agreeth  the 
and  c  670.     Book  in  18  Ed.  3, 48  b.  where  it  is  resolved,  that  in  a  Cessavit, 
because  the  inquest  found  part  to  be  held  of  the  demandant, 
and  found  not  by  what  services  it  was  IicUi,  nor  what  nrrear- 
agcs  were  behind,  and  for  that  rea^ion  was  nul  luily  taiien,  that 

[Or  the  case  of  Oldfield  and  T  yrctt  in  tions.  Bent  v.  Bafcer,  3  T.  R.  S6.  Lucerne  v. 

C.B.  Mich.  16  Geo.  S.  where  lh«;  plaintiff  Crouford,  2  N.  K.  329.   Ilarwood  v.  600^- 

being  nonsuit  hrought  error,  after  a  case  ri^hl,  Cowp.  91.    13ut  in  Trevor  v.  IPUf, 

made  at  A'/hi-'  Prius  for  the  opinion  of  the  1  T.  II.  151.   Street  v.  Ilopkinaon,  2  Strang 

Court,  which  was  for  defeudaat,  so  judg-  1055.,  the  Court  refused  a  venire  facias  de 

neet  of  noosnit  entered  by  order  of  JVM  novo  after  error  from  another  Court.  y\d» 

Prius."] — Nnlr  to  farmer  (•dilipn.  Tidd's  Prarlice,  Vol.  ?- «th  edit.  Doe 

(a)  A  venire  dc  novo  is  niso  granUhle  v.  Jcrs^,  S  Bam.  and  Cress.  874.  Bjr  statute 

where  tiie  jury  arc  impro|Krly  cnoseti,  or  6  Geo.  4.  c.  50.  %  16.,  if  the  plaintiff  or 

where  there  is  any  irrcfijnlarity  in  returning  drfV  rulrint  in  (^unrc  impcdit  or  replevin, 

them,  or  where  they  have  improperly  con-  after  isi^uing  proce^  does  not  proceed  to 

ducted  Uiemselves,  also  where  the  declara-  trial  at  the  first  asMzes,  ho  may  sue  a 

tion  eoorifits  uf  several  coonts,  and  the  jury  venire  facia$  de  novo:  but  if  the  jury  be 

give  scvernl  damaj^p*,,  ami  it  afler^vards  discharged  at  the  assizes,  in  order  to  hare 

appears  tiiat  one  of  them  is  detective,  as  a  view,  there  is  no  need  of  a  venire  de  novo. 

•too  upon  a  demurrer  to  evidence.  Vid.  Com.  Rep.  848.  S.  C.  1  Strange  7a  Fid«Mrt. 

note  to  Davies  v.  Price,  2  T.  R.  lye.    A  6  Geo.  4.  c.  50.  \  23.   And  in  Dorv  v.  mff- 

venire  d«  tt0VO  is  also  grantable,  where  the  ton,  6  Taunt.  460.  where  a  person  not  sum- 

jnry  find  lesi  than  the  whole  matter  in  moned  on  the  jury  was  sworn  at  iVIsI  M» 

issue,  as  also  where  thrv  omit  a.sc^^iiin;  the  in  the  name  of  a  person  for  whom  a  summons 

damages,  Kynaston  v.  Maj/or^ &c.  of i^rewf  to  serve  on  that  jury  was  delivered,  and  to 

bury,  8  Strange,  1059.  Blekom  v.  Le  MaHre,  whose  boose  he  had  sncceeded,  the  inegv- 

2  Wils.  367.    Drage  v.  Brand,  2  Wils.  .'^77.  larily  hcin^  noticed  hcfore  vrrdic  t,  ihr  Court 

A  rffjrri-  dr  novo  may  also  he  eranted  by  a  of  Common  V\&L^  awarded  a  venire  de  noro. 

court  of  error,  iu>  aho  after  u  bill  of  excep-  Vid.  note  (a)  CodwelPscase,  Vol.  HI.  p.  W. 
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a  Pklnre  Jheitu  tU  novo  should  be  awarded  to  return  a  new 
jm,  and  not  a  new  Nisi  prim  to  try  the  tame  isBne  again  by 

the  mme  jury.  So  in  {a)  87  H.  6. 4  a.  b.  in  conspiracy  ai^inst  (a)  FiU.  Pro- 
divers,  all  pit  ;id  not  guilty,  and  one  Venire  facias  was  awarded       ^  Br. 
against  all,  and  the  Shmff  returned  not  the  writ;  and  the  ^^y^J^' 
Sheriff  prayed  several  Vfrtire  facias  against  the  d(  ti  ndants, /«iM2,35. 
and  bad  it,  and  it  was  tound  for  the  plaintiff,  and  all  the 
Justices  adjudged  it  a  jeofail,  so  (hat  the  plaintiff  could  not 
have  judgment  upon  the  said  verdict,  which  was  fully  found, 
forasmuch  ns  (he  first  award  was  of  one  joint  Venire^  the 
plaintiff  could  not  vary,  (to  have  <»everal  writs  de  Vemrr 
faaas)  from  the  first  auard  ;  and  tlieretbre  the  Court  did  award 
Vtnireficias  de  novo,  21  ilen.  6.  21.  21  (b)  Edw.  4.  26  b.  27  a Br.Enq.47. 
And  as  to  the  case  of  (c)  assise,  the  recognitors  are  not  re*  (c)Cr.J«c. 
torned  to  try  any  certain  issue,  for  there  is  a  jury  the  first  day  310, 
before  any  plaint,  plea,  or  issue.   2.  There,  no  new  process 
can  be  awarded;  for  the  recognitors  who  are  once  returned, 
shall  stand  :  but  when  a  jury  is  returned  on  a  Ftnire  facias, 
which  is  a  judicial  process  tor  the  trial  of  a  certain  issue,  there 
the  Court,  if  the  verdict  be  imperfect,  may  award  a  new 
judicial  process,  seU,  Venire  faaas  de  mno;  but  the  Court  3Sdk.S71. 
cannot  do  so  in  case  of  assise,  for  they  are  returned  on  t|ie 
original;  and  because  the  writ  of  a«;sise  De  nova  disseisina 
iB{d)festwum  remedium,  the  plaintiff  shall  have  a  writ  of  Cer-  [d)  AnL^a. 
tjficate  of  Assise,  to  supply  the  first  imperfections  (which 
happen  for  default  of  good  exaroinatioof  according  to  the 
(rntb  of  the  matter.  And  judgment  was  affirmed. 


EDWARD  CROGATE'S  CASE,         [66  b.] 
Mich.  6  Jacobi  1. 


la  an  action  of  trespa<is  fur  driving  plaiotiff^s  cattle,  &c.  dcfcndaut  pleaded  Crogatb 
that  a  house  and  two  acres  in  B.  in  the  county  of  N.,  wore  parcel  of  m^rVs 
the  manor  of  T.  in  the  same  couutj,  and  demised  aod  deroi^teabie,  &c.  Pt.VIU.--66b 
by  copy,  &c.  in  fee-»imple,  &c.  according  to  the  custom  of  the  roaaor, 
sf  which  manor  W.  lale  Bishop  of  If.,  was  aeiaed  in  fee  in  right  of  his 
Church,  and  prescribed  to  have  common  of  pistnro  for  him  and  his 
customary  tenants  of  the  said  bouse,  and  two  acres  of  land  ilk  a  great 
piece  of  pasture  land  callf^d  R.  common,  for  all  cattle,  &c.  at  every 
time  of  the  year;  that  tlic  wiid  Bi^^hopat  such  a  Court,  &c.  granted 
the  said  houiie  aod  two  acres  of  land  by  copy  to  one  M.,  to  him  and  his 
h0ifs,ftc.i  that  the  plabitiff  put  bb  and  cattle  ia  the  said  great  piece  of 
pMtnre,  ivhcrefofo  the  defendnat  aa  wrvaat  to  the  Mad  M.,  and  hy  hii 
commandmeat,  MiJHtor  drove  the  «id  catUa  oat  of  Iheiaid  plice^  Ac. 
TOXi.  IT.  'X 
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The  platotiff  replied  de  injuria  $ua  propria  abtque  tali  eausa ;  anil  lirpoB 
demurrer  the  replication  wa<!  held  to  be  bad.    And  resolved,  1.  Absque 
tali  causa  refers  to  Uit;  whole  pit  a,  and  [lol  onlj  to  the  command* 
meat,  for  all  makes  but  one  cause,  and  anj  of  them  witiioiit  the  olhcr 
M  no  plea  by  itsdf.  f.  When  the  defendant  in  hU  own  right,  or  as 
mrvaat  to  another,  cUini>  u  j  ioterot  in  the  had,  or  najr  eomnon  or 
rent  going  out  of  the  land,  or  any  way  or  paange  upon  the  land,  &e. 
dr  injuria  sua  propria  generally  is  no  plea.   Bat  if  the  defendant 
justifies  a«  servant,  tie  injuria  st/a  propria  in  some  cases  with  a 
traverse  of  the  commaudmcnt  that  being  made  material  is  good  ;  for 
the  geneial        de  ii^juria  $mu  propria  is  properly,  when  the  defoid- 
ant*t  plan  comIsIb  merely  upon  matter  of  excnw,  and  of  no  awl- 
ter  of  interert  whakoever.  3.  When  hy  the  defendnaria  plen  aaj 
authority  or  power  is  mediately  or  immediately  derived  from  the 
plaintifl',  although  no  interest  be  cintmed,  ihr  ]i!ai!>ti(T  ought  to 
answer  it,  and  not  reply  geiieraUy        mjurta  aua  propria.    4.  lu  ihc 
principui  c<i:»l-,  ihc  is:»ue  would  be  iuli  ut  lUuilipUcity  ot  matter,  where 
an  iMne  ought  to  he  full  and  single. 


6S.4.6«.  Edward  Crogatb  brought  an  action  of  trespass  against 
Robert  Marys,  for  driving  bis  cattle  lu  Town  Barnioghaoi  in 
Norfolk)  &c.   The  defendant  pleaded,  that  a  bouse  and  two 

acrrs  in  T^H««i!)2;!inm  in  flie  said  county,  were  parcel  of  the 
manor  of  Thurgarton  in  the  same  county,  and  deniiscd,  and 
demisable,  &c.  by  copy,  &c.  in  fee-simple,  &c.  according  to 
the  custom  of  the  manor,  of  which  manor  William  late  Bishop 
of  Norwich- was  seised  in  fee  in  the  right  of  bis  bishopric,  and 
prescribed  to  have  common  of  pasture  for  bim  and  his  cua- 
tomary  tenants  of  tho  said  house  and  two  acrrs  of  land  in 
magna  pecia  pastures  xocaV  Bassingham  common,  pro  omnihris 
averiis,  Sfc.  omni  tempore  atrni,  and  the  said  Bishop  at  such  a 
Court,  &c.  granted  tne  said  house  and  two  acres  bv  copy  to 
one  WiUiam  Marys,  to  him  and  bis  beirs,  &e.^  And  tbaC  tbe 
plaintiflT  put  his  said  cattle  in  tbe  said  great  piece  of  pastufBy 
wherefore  the  defendunt,  ii'?  ?orvant  to  thr         Willinm,  and 
by  his  commundment,  mollilcr  dr(.ve  the  said  cattle  out  of  the 
said  place,  where  the  said  William  had  common  m  pra:d* 
viUam  de  Town  Barningham,  adjoinins;  to  the  said  common  of 
Bassingham,  &c«   The  plaintiff  replied,  de  injuria  sua  propria 
absque  tali  causa  s  Upon  which  tne  defendant  demurred  in 
law.    And  it  was  objected  on  the  plaintiff's  part,  that  thft 
said  replication  was  good,  becau«:e  the  defendant  doth  not 
claim  any  interest,  but  justificth  by  force  of  a  commandment ; 
to  which  ie  injuria  sua  propria  absque  iaH  causa  may  be 
[*  67  a.  ]    fitly  applied :  and  tbi*  -plea,  De  injuria  sua  propria^  HhsiU 
reftr  only  to  the  commandment,  and  to  no  otoer  part  of  the 
plea,  andf  they  cited  the  books  in  10  H.  6.  3  a.  b.  9  a.  16  H.  7. 
3  a.  b.  &c.  SH.  6.  35  a.   19  H.  6.  7  a.  b.  &c.    But  it  was  ad- 
judged, that  the  replication  was  insufficient.    And  in  this  case 
LBMoltttiaii.  divers  points  were  resolved.    1,  That  absque  taU  causa^  doth 
(a)  cr.  jac.599.  refer  to  the  (a)  whole  plea,  and  not  only  to  tbe  eaunuuufaaeoL 

3B«btr.a85.  Cr.Cnr.138. 


Digitized  by  GoQgle 


07 1.  Ceogatb'i  Caib. 

for  all  maketh  but  one  cause,  and  any  of  them,  withoot  the 

other,  is  no  plea  by  itself.  And  therefore  in  (/>)  false  imprison*  («)  Doct.pl, 
iiierit,  if  (lie  defendant  jutitifip«  f>y  a  capias  to  the  slierilf,  and  a  afi^^^b*^^* 
warrant  to  iinu  there,  de  injuria  sua  propria  gencrali)?  is  no 
good  repUcatioD)  for  then  the  matter  of  record  will  be  parcel 
of  the  catite(for  all  makes  but  one  cauie}  and  matter  of  (6)  (a)4Co.  7ib. 
record  ought  not  to  be  put  in  issue  to  the  common  people;  but  f  Co.  25'a. 
in  such  case  he  may  reply,  de  injuria  ^un  propria^  and  traverse  HaVJue'^Com 
the  warrant,  which  is  matter  in  fact,    liut  (cj  upon  such  a  jus-  i)*I.|"taMLp. ' 
tiiicatiou  by  force  of  any  proceeding  in  the  Admiral  Court,  211. 
hundred  or  county,  &c.  or  any  other  which  is  not  a  court  of  re-  ^^^^  ^^1;, Un- 
cord, there  de  injuria  sua  propria  generally  is  good,  for  all  is  YictuL  F^is.** 
matter  of  fact,  and  all  makes  but  one  cause  (a).  And  by  these 
differences  you  will  agree  your  book«  in  2  II.  7.  3  b.    5  H.  7. 
6  a.  b.  16  H. 7.  3 a.  21  11.  7.22a.  (33.)  19  H.  6.  7  a.  h.  41  E. 
3.29  b.    17  E.  3.  44.    18  E.  3.  10  b.   2  E.  4.  G  b.    12  E.  4. 
10  b.   14  H.  6. 16.  21 H.  6. 5  a.  b.   13  R.  2.  Issue  163. 

9.  It  was  resolved,  that  when  the  defendant  in  his  own  right,  2.  RMolatloa. 
or  as  a  servant  to  another,  claims  any  interest  in  the  kno,  or 
any  common,  or  rent  going  out  of  the  land  ;  or  any  {(h  n  ay  or  [i^  CivJae.599* 
passajje  upon  the  land,  ^c.  there  dc  injuria  sua  propria  gene-  ^.  .^  y^^^.^  ^ 
rally  its  no  piea(B).    (e)  JUuL  li  ihe  defendant  justifies  as  ser-  lu  gT 


(a)  In  lt«Mumt  T.  Bayh^,  1  Borr.  SIS. 

the  defendant  in  trespass  pleaded  a  ri;;hl  of 
coraiDoo  for  bis  cattle,  levantaod  coucbaot. 
Tbe  plaintilT  replied,  tlmt  tbey  were  not  his 
own  commonable  cattle  levant  and  cou- 
chaut.    The  defendant  demurred  specially, 
bsrsnse  the  replication  was  multifarious: 
bat  Ihe  Court  held  the  replication g:ood,  the 
rule  bein{^  not  that  i"?<;tic  must  he  joinod  on 
asinj^I)'  fact,  but  on  a  single  j)(rmt;and  that 
it  was  not  necessary  that  this  sinf^le  point 
should  consiiit  only  of  a  single  fact.  So 
in  0*Bricn  v.  Saxon,  8  Bam.  and  Cres& 
noH.  S.  C.  4  Dow.  and  Ryl.  579.  In  an  ac- 
tion for  maliciously  suing  out  a  commission 
of  bankruptcy  against  the  plaiuliff,  the  de> 
feadaat  pCeaoed  that  the  piaintiff  beinr  a 
trader,  and  bein^  indebted  to  the  dcTt- udant 
ia  the  sum  oflOOf.,  became  bankrupt, 
whorefore  definiduit  saed  oat  the  commi»> 
sioD.  The  plainlifrrcplied/feii^'«ria«iia  j»ro- 
fria;  the  defendant  uemurred,  assi<;niug  for 
eausc,  that  the  plaintiti'  by  the  rcplicatioa 
had  attempted  to  put  iu  issue  three  distinct 
facts,  the  act  of  bankruptcy,  the  trading, 
and  the  pelitiunin^  creaitor's  debt:  the 
Court  held,  that  these  three  facia  conoecled 
tf'^i^rther  constituted  but  one  rntirf  pro- 
pu^iliun,  and  that  the  rcplicatioa  was  good. 
Vid.  Stephen  on  Pleading  274. 

(p.)  ThU  resolutioD  itt  Crogalc's  case  has 
m:vt:r  becu  disputed,  aor  called  in  question  t 
bat  baa  alwaTs  been  considered  as  a  1«Mliof 

cn-c  up  ri  this  subject.  Jones  v.  Kitchin, 
l.tios.  aud  i'ul.  76.  mi  V.  H'tirdeU,  Willcs 
M9«  litmeford  v.  frtghttm,  7  Price  670. 

X 


Seijt  Williams's  note  1.  fTMte  t.  SlaMt, 

2  Sauiul.  CDa.  7  Via.  Ab.  503.  Com.  DI::^. 
Pleader  F.  19.  Doct  plac.  114.  Accord- 
ingly where.  In  treipass  for  taking  a  g«lding, 
the  ocfendant  pleaded  that  J.  S.  was  seised 
in  foe  of  the  locus  in  quo,  and  that  he  as  his 
servant,  and  by  his  command,  took  the  geld- 
ing, daroage-icasant,  it  was  held  that  the 
plainlifT  could  not  reply  dc  injuria  sua  pro- 
pria. Cukeriiiy.  Armslrong,  Willai99.  S.  C. 
Comm.  5SS.  Boll.  N.  P.  98,  So  a  plea 
injuria  sita  propria,  ifc.  to  a  cognizance  for 
rent  in  arrcar  is  bad.  Jonet  v.  Kitchin,  ub. 
sup.  Cooper  ▼.  Monke,  Willes  59.  And 
vid.   Kilburne  v.  rafenrr.  2  Lutw.  1S47. 

But  if  tbe  title  alleged  be  uttl^'  induce- 
ment, de  toil  tori,  Bfe.  may  be  replied  gene- 
rally ;  in  battery,  if  the  defendant  pleads 
that  he  was  seised  ia  foe  of  a  close,  aod  had 
cot  the  trees,  and  the  plaintiff  came  to  take 
away  his  corn,  and  he  in  defence,  kc. ;  dc 
injuria  »ua  propria  ubtque  tali  coma  is  a 
jxuod  plea.  Taiflor  v.  Markhumt  Yelv.  157, 
S  C.  1  Brownl.  VI 5.  S.  C.  Cro.  Jac  SS5.^ 
Hale  V.  Gcrrard,  Latch.  2i I . 

A  replication  dc  injuria,  where  it  ought 
not  to  be  usj'd,  is  cured  by  verdict.  Banks 
V.  Parker,  Hob.  76.  Collins  v.  fTalkrr,  T. 
Kaym.  50.  But  it  was  held  to  he  bad  on 
^neral  demurrer.  Fureien  v.  fFccLs,  3  Ler. 
65.  This  case,  however,  was  before  the  stat. 
4  Ann.  c.  16.  which  directs  "  that  where  any 

demurrer  shall  be  joined  and  entered  ia 
"  any  action  or  suit,  in  any  court  of  record 

within  this  realm,  the  Judges  shall  proceed 
**  and  give  judgment,  according  us  tne  very 
2 
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vant,  Ihcre  dl?  injuria  ma  propria  in  some  of  the  said  cases 

with  a  trnvprse  of  the  commandtneiit,  that  being  made  material, 
is  good  ;  and  so  vou  will  agree  all  your  book*!,  scil.  14  H.  4.  32. 
3SH.6.5.  44E.  3.  18.  2H.  5.  1.  IOH.C.3.9.  SDH. 6, 
32.  9E.4.22.  16E.4.4.  S1E.4.  6.  28  E. 3.  98.  28 H. 
6.  9.  21  E.  3.  41.  22  Asi.  42.  44  E.  3.  13.  45  B.  3. 7. 
24E.  3. 72.  yS  Ass.  SS.  33H.G.99.  12E.3.2.  For  the 
general  plea  de  ivjnria  sun  propria,  ckc.  is  properly  when  the 

llj  -  9  '  defendant'^  plea  dotii  consisl  merolv  upon  iimtter  or(«)  excuj^c, 
and  of  no  matlei"  of  interest  whalsoever;  et  dicitur  de  injuria  sua 
propria^  &c.  because  tbe  injury  properly  in  this  sense  is  to  the 

115^^  'eu    P®^<*»  ^^^^         reputatioDy  as  batteryor  imprisonment  to  tbe 

Co/.  '  person ;  or  scanda  I  to  tbe  reputation ;  there,  if  tbe  defendant  ex- 
cuse himself  upon  hi«;  own  nKsatilt,  or  upon  hue  and  cry  levied, 

(c)  Doct.pl.  there,  properly  (^  )  ^A*  injuria  sua  propnti  £^t>iierally  is  a  good 
plea,  for  there  the  defeiidaul'i^  plea  coii>i-t>i  only  upon  matter 

3.  RMoliite.  of  excuse  (c).  3.  It  was  resolved,  that  (rf)  when  by  the  de- 
m'^^ro^Car  l^'^^  any  authority  or  power  is  mediately  or  ininie<* 
I64!  diately  derived  from  the  plaintiflT,  there,  altbon^rh  no  interest  be 
[  *  67  b.  3  claimed,  *llu'  plniTitift*  ouiiht  to  answer  it,  nnd  shall  not  reply 
(<•)  DocLpL     generally  dc  injuria  sua  propria.    The  <^aii)»   law  of  an  (r)  au- 

thority  given  by  the  law;  as  to  view  waste,  &c(u).  Vide 
12E.4.10.  9Ed.4.51.  20Ed.4.4.  42Edw.3.2.  16H.7.3. 

4.  ReiointkNi.      LAstly,  it  was  resolved,  that  in  the  case  at  bar,  Ibe  iaaue 

would  be  full  of  multiplicity  of  matter,  where  an  ittsne  ought 
to  be  full  and  <iiiii;lo  Ibr  parrel  of  thp  manor.  HrmT^rnhlc  hv 
ropvi  ^rant  by  copy,  prescription  ot' common,  is. c  and  coin- 
uiandment  would  be  all  parcel  of  the  issue  (c).  And  so,  by  tbe 
rule  of  tbe  whole  Court,  judgment  was  given  against  the 
plaintiff. 


**  rif^ht  of  Uie  niiise  and  matter  10  law  shall 

**  appear  unto  them,  without  reparcl'mg  any 
"  iinperfection,  oroiasion,  or  defect  in  any 
"  writ,  return,  plaint,  declaration,  and  other 
**  pleading,  procasi,  orcouiseof  proceedings 
*•  whatsoever,  except  those  only  which  the 
'*  party  demurring  shall  specially  aud  par- 
*'  ticuiarly  set  down  and  ex|Mres9,  togethor 
*'  with  his  demurrer,  as  causes  of  the  samf>, 
'*  notwithstaoding  that  such  imperfect iuu, 
**  omisBion,  or  dcmct*  might  have  heretofbrc 

**  be^'n  friT<f»n  !o  hf  matter  of  suhsfnnrf*.  nnd 
**  not  aided  by  Ibc  abuvcincntiuued statute, 
**  to  as  suffieieat  matter  appear  in  the  said 
•*  plrarrinpi  upon  which  the  Court  may  give 
**  Judgment  according  to  the  very  right  of 
*■  tbe  canse.**  It  Mem*  therefore,  very 
doufitfiil,  whether  ad%anla[^^e  ran  be  taken 
of  de  it{juria  «iut  propria  being  impro- 
perly replied,  in  any  otiier  way  than  by 
6peci.il  demurrer.  In  recent  cases  the  objec- 
tion seems  to  have  been  made  uniformly  by 
special  demurrer. 

(c>  Accorduigly,  where,  in  an  action  for 
maliciously  suing  out  a  rommi<;';inn  of  hank- 
rnptcy,  the  defondaut  pleaded  tbat  tbe  plain- 


tiir  being  a  trader,  and  being  indebted  to 

the  defendant  in  the  sum  of  100/  he  bt  r-ime 
bankrupt,  wherefore  tbe  defendant  i>ued  out 
the  comrotiMun,  and  the  plaintilT replied  dr 
injuria  sua  propria,  the  Court  held  that 
ihe  pica  consisted  of  matter  of  excuse  oolvi 
aud,  Uiercfore,  the  replication  was  gO<»d. 
O^Brien  v.  Saxon,  j  Rarn.  and  Cress.  909. 
S.  C.  4  Dow  and  Ryl.  579.  Vid.  Com.  Di^. 
Pleader  F.  18.  Vin.  Ab.  De  Injuria  sua  pro- 
pria, A.  Jonetv.  Kitchtn,  I  Bos.  and  Pul.  Tf. 

(n;  Acc.  Jonetv.  /Citchrn,  I  Bos.  aud  Pull. 
76.  Com.  Dig.  Pleader  F.  8«,  «S.  Butrfe 
ii^turia  ma  propria  i<%  a  good  reptiratioa 
when  the  defendant  j  iistifio  h\  virt  nf  of  au- 
thority by  tbe  connuoa  law,  as  a  coa2»table 
by  arre^  for  breaking  of  the  peace,l^e.  and 
si>  ii  IS  ;  nud  by  the  same  reason  when  one 
juslilics  by  an  authority  of  an  act  of  parlia- 
ment ;  for,  being  a  general  law,  tbeslaiitle 
(■:in  he  no  part  iiflhr  jesiu'.  Per  Holt,  C.J. 
Cltance  v.  fFeedent  %  Salk.  6S8.  &  C.  1  Lord 
Baym.  700.  S.  €.  18  Mod.  580.  Vid.  Com. 
Dig.  Pleader  F.  tS. 
(e)  Acc.  Cooprr  v.  Monke,  Willes  52.  B<U 
Warden t  ib.  20!^.  Vide  ante,  note  (a). 
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JOHN  TROLLOP'S  CASE, 


Mich.  6Jacobt  1. 


I68a.  ] 


Aa  exconimunicalioD  nm^t  be  certified  by  the  bishop,  aad  not  bj  bis  of- 
flebl  or  commnmry,  for  the  bishop  it  the  iotiooiilale  olieer  to  the 
Gottrtt  and  oone  shall  certiQfMieicominunacalioii  wherdtj  aoj  shall 
he  disabled,  but  ho  to  whom  the  Court  may  write  to  absolve  the  fttrty 

excommunicated. 

A  certificate  directed  to  a  fnrticular  Court,  aad  ia  a  particular  maantTj, 
shall  not  be  extended  farther. 

*The  certificate  ought  not  to  be  general,  but  ought  to  <ihew  the  spe- 

^ty  of  the  eause  for  which  the  party  is  ezeoniauBicated> 

•The  bishop  most  certify  that  which  hath  been  sentenced  in  his  own 

Court,  and  not  in  another  Court.* 

*lf  the  bishop  makes  a  certificate,  and  dies  before  it  be  received*  it  isa 
nullity;  but  bis  «;uccessor  ou^ht  to  certify.* 

•!f  the  bishnji  is  HI  remotis  agcndisy  ihc  vicar-gotieral  may  certify  an 
excomniunicaUuu  ;  a  bishop  may  certify  after  election,  and  before 
consecration.* 

Qn.  If  a  pardon  of  all  contempts,  &c.  dischargee  a  person  from  an  ex- 
commonication.  S.  C.  Cro.  Jac. 


LANctiLoT  RicHEsoN  bfouglit  debt  on  a  bond  of  34/.  by  Qua 
minus  in  the  Exchequer,  a<i:tuii'^t  John  Trollop,  Esq.  and  upon 
issue  and  verdict  had  jud^nu  ut  aij[aiiist  Trollop,  upon  which 
Trollop  brought  a  writ  of  error  u^amst  the  said  Richesou,  who 
pleadea  an  excommtmieation,  et  profert  kicin curia  lUeratOe* 
maOit  CoiuoTf  Legum  Doclorisy  reverendi  in  Christo  patrit^ 
TobiiB  nuper  Dunelm^  Episcopi  vie*  in  spiritualibus  generalise 
tt  officialis  prinripaVis  legitime  fulcili,  sigillo  cnf7sist^  I^unelm*, 
ii^nfi(\  viz.  Cldiu  ns  CoTnor^  Sc.  universis  et  suigulis  ckricis  et 
lUcratts  quibuscunqne  per  loiam  dioccesin  Dunelm*  ubilibet  con' 
tiiiut*  uiuC :  and  recited  that  he  did  proceed  against  him  for 
feeusancy,  and  that  propter  ipsius  contumaciam  in  non  com- 
parendo,  Sec,  bein|p  lawfully  cited  and  forewarned,  he  wafi  ez« 
communicated,  vohis  igilur  tenore  prcesentium  mnndnmus  qua* 
lenif^  prcefaC  Joh'  Trollop^  sic  ut  prcemitlitur  per  nos  excom- 
mumcatum  fuisse  et  esse,  in  ecclesia  veslra  parochial  diebus 
IhrniHicis^  et  aUit  fcsimB^  etc.  puhlici  demtncieth^  et  cum  efi 
fieiu  deciarcUf^  etc.  und  demmded  judgment  if  he  should  be 
answered.  The  plaintiff  said,  that  aftt^r  the  Raid  excommen^e- 
TTient,  ihi^  Kins;  his  i^eneral  pardon  io  his  Parliament, 3, 
did  pdrdoQ  .aU  couieaipt«  &c.  and  ail  that  be  might  pardoa  ^ 


TkoLLOr 
«. 
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and  averred  tbat  neither  the  offence  nor  the  person,  &;c.  is  ex- 
cepted, &c.  Upon  which  the  defendant  in  the  writ  of  error  did 
demar  in  law.  And  it  waa  resolved  by  the  Court,  and  tbe  two 
Chief  J  ustices,  that  the  said  plea  of  ezeommunieation  was  io* 

snfTicient  for  two  cn!i«:o=.    I.  Bccnn^c  thp  excomTncngemrnt  is 
ccrtiiied  by  the  otticial  or  coinmisvLn  y  ot  the  bishop,  wfiere  it 
f/i>  2  Brown,     ought  to  be  cettiUed  by  tbe(<i)  bishop,  wlio  is  the  immediate 
m      E^  i.  Court,  for  none  shall  certify  an  excoaimunication 

]4.  ^  whereby  any  shall  be  disabled,  but  he  to  whom  tbe  Court  may 

write  to  absolve  him  who  was  excoininunicated«  as  the  biBbop) 
(/yj  F.N.B.f52n.  guardian  of  tlie  (A)  -piritnnltief,  &c.  nnd  therewith  ajjree  tne 
(c)  Fiiz.  Kx-     books  in  the  point  in  41  E.  3.  Excouimeni^ement  23.  L'O  Ed.  3. 

?9  Exconnnejigemcut  24.  41  Ass.  p.  29.  (c)  20  H.  6.  1  a.  (d)  8  H. 
Br.  ccruilcate  6.  3.  (e)  7  E.  4,  14  a.  14  if)  H.  4.  14  a.  b.  Vide  1 1  H.  (4.) 
del  mqw  1.  6. 64  a.  Hank.  That  it  was  so  ordained  by  the  (g)  Parliament 
f  ♦  68  b.  ]  (//)  12  Ed.  4.  15  b.  16  a.  F.  N.  B.  64.  c.  65  a.  But  •the<f) 
(rf)Br.Excom.  Chancrllor  of*  the  University  of  Cambridg;e  or  Oxford  may 
cate  dei*e«»-  certify  an  excommunication,  for  they  do  it  by  the  Kinfr'n  charter, 
%26,  Reg.  F.  N.  B.  64.  c.  2.  (2.)    If  the  bishop  hunpeJt  had  cer- 

/)  Br.Ekcon.  tilled  it,  yet  it  had  been  insufficient,  for  the  direction  ought  (o 
lomHl.  '  ^  either  tot  this  Court  In  particolaf,  or  at  leaiit,  tmhenh 
if)  Fits.  Ex-  tanctcB  matris  ecclesias  filiis :  but  in  tbe  case  at  bar  it  is  directed* 
com.  21.  Br.  universis  et  singu''  chr^  rt  fHeraV  quihuscunque  per  totam  dice- 
fTFUx^Ex-  cesin  DunelnC  ubilibet  comlilut\  by  which  pnrtiriilnr  direction 
com. 20.  Co.  this  Court  is  excluded,  as  a  certificate  of  an  exconimunicalioii 
Ltt.  134.  in  the  Chancery  shall  not  serve  in  any  other  Court ;  neither 
001^17  ^Br.  ^  protection  directed  to  one  court,  serve  in  anolhers 
]:xconi.  25.  Br.  for  always  a  certificate  directed  to  a  particular  court,  and  in  a 
Konability  .H3.  parliciilar  mn'™!ipr,  {shall  not  be  extended  farther ;  and  there- 
Reg.  Orig.    ^^1^1,  ^y  ,    ,  \  \  [y^Qj.^  (;„)  o  j.^  4  4^  And  it  was  objected, 

1 20 H.  6. 25  a.  tbat  an  excommunication  is  a  spiritual  judgment,  and  therefore 

Fits.  Excmn.  the  temporal  judges  shall  not  dispute  upon  the  manner  of  it. 

i^'i^'^i}ac!^'Abi  '^^  which  it  was  answered  and  resolved,  that  the  Judges  of  the 

Exccm.  c     '  common  law  shall  adjudge  upon  the  manner,  and  (in  some 

(A)  Fitz.  r.x-  cases)  of  the  matter  also  of  tlie  certificate  in  case  of  excommu- 

rn  n  nicntion,  as  if  the  bishop  himself  be  sued,  and  he  plead«  an  ex- 

2E.4.4  b*  communication  («)  byliimself  or  his  commissary  (whi)  is  a«  his 

(<)  Br.  Esemi.  deputy)  although  it  be  for  another  cause  tiian  is  (hen  in  qiie^ 

coni^i2.'  ^  disable  the  plaintiff  because  he  himself  is  party ; 

(m)  Pitt. Ex-  and  therewith  agree  16  E.  3.  Excoro.  5.  5  E.  2.  Ex(  rnn.  27. 

com.  15.  5E.  3.  8.   8E.  ^.  G9.    18  E.  3.  38.    9  H.  7.  21  b.    10  11.7. 

Br  Excom  13  ^  ®  ^^^^  *  prohibition  be  brought  against  a  bishop  and 
(»)  fir.  Ezooml  12.  Swinb.  305.  dU.4.3b.  Co.  Lit.  134  a.  fir.  NoaabU.  &d.  CAwly217. 


(a)  Lord  Ellesmcrc,  iti  his  obscrvali<  iis, 
p.  5.  observes,  *'Thc  puint  in  judgment  was, 
**  whether  excotnmunicatioD  pleaded  in  the 

ErrhcfjiTcr  n^ainst  the  plaintiff  in  Quo 
**  minut  under  the  seal  of  the  official,  and 
**  with  a  special  direction  of  Omnibnt  Cfe- 

ricis,  ^H.T.  ■nhlrh  mnld  not  cornprehend 

the  proper  dircclioa  to  tbe  Court,  be  good 
**  orao.  Yetthe  Chief  Justice,  io  his  report, 
**  alarto  aside  te  other  matteisi  aadtets  it 


"  down  fi^s  rf>snlvrf1,  Thnt  th;'  Jtitlr^r';  of  the 
common  law  shait  adjudge  upoa  the 
**  matter,  and  io  aoaie  caie  upoa  the  nwn- 
•*  ncr  in  tlie  certificate  of  cxcommunicatinnt 
*'  addini;  withal,  ttiat  the  certificate  of  the 
■*  liiihop  moat  ttompielieiid  fn  perticalfer  the 
"  cause  of  excommu nic:»tioiv  to  the  cud 
*'  that  the  Jud^^es  of  the  law  mar  judfc 
"  whether  the  ecclesiastical  conrt  hau  tnwmr 
**  saaco  of  the  orii^iaal  caaie.  Now  the 
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be  sbews  forth  the  letters  of  the  archbi?.liop  that  the  plaintitF  is 
excommanicated  propter  (a)  diversas  coniumacias^  without  she 
ing  any  cause  in  special  of  the  excoromunication,  it  thall  not  -'^ 
disable  the  plaintiiT.    The  same  law  if  any  other  be  defendant  L^l^  o.js,  294. 
in  any  action,  and  would  disable  the  plaintiff  by  excommunica-  Fnrr.  sr.  Vir. 
tion,  lie  oiifrht  to  shew  the  bishop's  cert ifi c:\te,  containing  the  7T,R,153, 
specialty  ot  ilu-  principal  canse  for  which  tiie  phi i ntiff*  i'^  ex- 
communicated, to  the  end  that  the  Judges  of  the  law  may  kuoiv 
whether  the  Spiritual  Court  have  conasans  of  the  original  cause;  - 
aad  if  the  excominunication  be  against  law,  the  Court  ought  to 
write  to  them  to  absolve  the  party;  which  they  cannot  do  if  the 
certificnte  hf»  rr^''Pral;  nnd  if  tlie  bishop  refuses  it,  his  temporal- 
ties  at  the  coirunon  law  sliall  bo  seized,  ?8  Ed.  3.  97  a.  22  E.  4. 
20b.  20  Ed.  3.  Excom.  y.      H.  7.  10  b.  and  in  U  H.  4.  14  b.  ogK.j.s/a. 
Hanks  there  saith^  that  a  (ft)  Doctor  of  the  civil  law  told  biu^, 
that  no  letter  of  certificate  of  excoramunicalion  (although  it  be  com.21. 
of  the  bishop)  should  be  allowed,  if  the  principal  cause  be  not 
contained  in  (lio  writ :  F.  N.  B.  64  f.  The  bishop  ought  to  ex- 
press the  cau-  e  aud  suit  at^.iinst  the  plaintiff  special  in  the  cer- 
tificate. Vide    II.  4.  ^  b.  mistaiien  in  the  report;  for  the  opinion 
there  is  reformed  in-H  H.  4, 14.  as  appears  before,  vide  Fie(a» 
lib.  6.  26.  West.  2.  cap.  43.   Also  the  bishop  ought  to  ceiw 
tiiy  that  which  hath  been  sentenced  in  his  own  Court,  and 
not  in  another  Court.    And  thereffiro  he  cannot  certify,  that 
(c)  another  bishop  hath  certiiied  to  him,  or  timt  he  hath  fc)  F.N.B.(»5«. 
seen  a  sentence  of  excomoiuoication  made  by  aauiher  bishop;  Co.lM,}3im, 
*but  the  bishop  may  certify  an  exeommeagement  made  bv  bis  r  «    «  1 
comnissary  or  ofRcial,  for  that  the  Biahop*s  Court  and  hia 
commif^sarv  doth  is  in  his  right,  F.N.B.65  a.  33  £.3.£jL€0in. 
29.  9  H.  7.  21  b.    10  II.  7.  8  b. 

If  the  Bishop  makes  a  certificate,  and  (d)  dies  i)elbre  it  be  {d)  Co. Lit. 
received,  it  is  nothing  worth,  but  bis  successor  ought  to  cer-  JJ**;^**,^ 
tify  it,  F.  N.  B.  65,  8  B.  2.  Excom.  36.  14  E.  3.  ibid.  8.  Jl^|.4r4ab: 
But  note^  reader,  that  in  some  case  the  vicar  general  may  cer-  Bne.  Ab.  Ex- 
tify  an  excommencement ;  but  that  is  when  the  bishop  is  in  coin.c. 
(e)  rcmotis  agendis,  which  is  as  much  as  to  <^ay,  rrfrn  regnnm  f,)Co.Lit. 
in  the  King's  service  i  but  the  Court  will  be  apprised  of  it  by  'i*^** 
matter  of  record,  scil,  by  writ  out  of  the  Chancery  directed  t^-N.B,«8n, 
to  them^  and  not  by  the  surmise  of  the  party,  and  then  for 
necessity  (which  is  always  the  law  of  time,  for  necessUas  est 
lex  temporis)  the  certificate  of  the  vicar  general  shall  be  al- 


•*  matter  in  question  could  not  draw  in  this 
•*  dtscoune,  but  rather  the  desire  of  the  r©- 
**  porter  to  iittrode  upon  other  meo*s  prc»* 
*'  frs<;ton,  and  to  weaken  the  power  of  the 
' '  ecclesiastical  court,  as  if  they  were  not 
absolute  in  UientBehres  in  jarisdictions  na^ 
tnrally  brlnri::;in<^t(i  them,  but  subordinate 
**  to  the  Judges  of  the  common  law  to  be 
**  conUonle^n  things  that  fall  not  within 
*'  \hc  level  of  the  common  law.    For  if  the 
cause  of  excommunication  be  warranted 
**  by  the  canon  law,  and  the  common  law 
^  uaSi  Jndge  the  nuae  hnaificieat^  if  now 


the  bishop  shall  be  cotrpelird  to  absolve 
"  him,  be  shall  do  against  tlie  known  jus- 
*•  tice  of  his  own  Court,  which  were  most 

"  ^llrot»^■»^^ir•^t  " 

NotwiLbstaiuling  this  censure,  it  would 
seem  that  by  the  common  law  the  bishop 
ought  to  certify  the  cause  of  the  excom- 
rouuicatiou.  Re*  v.  Fowier,  I  Lord  Ravm. 
619.   Qmeen  r.  BUhop  tfSt.  Danlf$,  3  Atk. 

J 79.  Jh  x  V,  Layton,  7  T.  R.  153.,  and  vid. 
Rex  V.  JJugger^  5  Barn,  aad  Aid.  791.  S.  C* 

1  Dow.  and  Ryl.  461ft. 
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lowed,  because  no  other  can  make  it.    And  therewith  agree 
(«)  ^^^'^-^^  31  (41)  Ed.  3.  10.  (a)  F.  N.  B.  and  afUr  a  bishop  is  elected, 
'f2n,     '  before  he  is  (6)  consecrated,  he  may  certiiy  an  excom- 

(*)3Roii.it«p.  mengenieDt,  for  the  |)owerof  the  ruardian  of  the  spiritual* 
^'t^'  ?*  ^  ceases  after  he  is  elected  by  tie  King's  Con^c  de  csliret 

62  n.  Latch.  j  therefore  for  neoesaity  he  ought  to  certify  it.  F.  N.  B.  62. 
tP«lin.464.     N.  and  Reg^i<;ter. 

And  it  is  to  be  known,  that  when  a  plea  of  excommeiige- 
(c)  Lit.  8.  20i.  nient  is  allowed,  the  writ  bhall  not  abate,  but  the  entry  is  (c) 
Ante  62  b.      quad  remoneoi  hquela  tine  die  quousque.  Src.  9  H.  6. 3.  3  Ed. 

The  point  in  law  in  the  case  at  bar,  if  the  certi6ca(e 
(rf)Cr.  Jac.  had  been  good,  was,  if  the  p^eneral  (d)  pardon  discharged 
159,212.        a  man  excommunicated  of  the  excoinmunication  or  not;  and 

by  the  award  ut  the  Court  the  deieudant  was  ruled  to  answer 

over  (b). 

[Note,  it  appears  by  F.  N.  B.  the  Hegister  and  man]/  other  books,  that 
cfTcn  afler  hb  election,  ftc.  he  is  not  to  be  named  Bishop  antil  the  King 
has  given  him  the  temporalties  of  the  bishopric,  for  these  only  make 

him  a  bishop  ;  so  thrtt  a  bishop  here  in  F,iig;land  is  a  mere  tcrnporal  ma- 
gistrate by  the  commuu  law.    f^ide  li  Lu.  ti,  9.] — Note  lo  farmer  EH- 


(b)  It  seems  the  general  pardon  would  and  effect  of  definitive  sentences,  such  sen- 

haye  discharged  the  excomniiinication,  Rex  tenccs  or  decrees  being  pronounced  asspi- 

and  CodrtHfrtoHT,  Redman,  Cio.  Car.  199.  ritual  censures  for  offences  of  ecclesiastical 

S.  C.  W.  Jooes.  227.  Bishop  of  Exeter  v.  cognisance.    By  s.  S.  no  persoa  SO  pn^ 

Starr,  2  Lev.  36.  Gib.  Cod.  1110.   Burn's  nounced  excomnmniratc  '.hall  incur  any 

Ecclesiastical  Law,  Vol.  II.  p.  261.  civil  penalty  or  incapacity  whatever,  save 

Now  by  Stat  58  Geo.  S.  c.  127.  s.  1.  ex-  such  imprisonment  not  exceeding  six  raoolilS 

communication,  toj^ptlier  with  all  prnrf^d-  as  the  Ecclesiastical  Court  shall  direct, 

iogs  following  thereupon,  (except  iu  certain  Vid.  upon  the  subject  of  ExcomniUDica- 

cases  in  fhe  act  specified,)  sbalf  be  discos-  tion,  Bac.  Ab.  Excom.  Com.  Dig.  Excom. 

tiaued.   By  s.  2.  the  Ecclesiastical  Courts  Yin.  Ab.  Excom.  Burn'<^  Ecclesiastical  Lnr, 

BDaj  excommunicate  in  definitive  aoitences  Vol.  IL  p.  842.  tit  Excommunication.  - 
or  trilerloctttor^  degrees  ba^i^  tlwffiDcea 
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[  69  b.  ] 


WHITLOCK'S  CASE, 

HiL  6  Jae.  1. 

Which  began  Mich.  6  Jacobi  1.  Rot  1316. 
In  the  Common  Pleas. 


Under  a  power  lo  make  a  lease  or  leases,  grant  or  grants,  &c.  as  well  in  Cuappsl 
possesMiou  as  iu  rever^iuu  of  certain  ieoements  or  any  parcel  thereof, 
&c  with  a  proviso,  that  rach  leue  or  leasei.  grant  or  graalm  shall  not  ^ 
exceed  the  nnrober  of  three  lives  at  moat,  or  twenty-one  years,  and  so 
as  the  ancient  and  accustotiiablc  aonoal  rentshooldhe  reserved  :  the 
premises  being  at  the  lime  <»f  the  creation  «»f  the  power  demised  to 
one  B.  for  life  •.  a  lease  may  be  made  for  miu  L\ miu  years  determina- 
ble on  two  lives  to  commence  after  the  deatii  or  dctenmnation  of  the 
Estate  of  B. ;  and  a  reservation  of  an  annual  rent  to  the  lessor  who  wte 
tenant  for  life,  hts  heirs  and  anigns,  and  to  such  person  and  persons  to 
whom  the  premises  demised  after  the  death  of  the  lemor  should  be- 
long  daring  the  said  term,  is  good. 

Uruter  a  power  to  le.-vsc  for  three  lives,  a  lease  for  oinety'ttine  years de- 

terininablc  on  thrct;  lives  is  not  good. 

The  roost  clear  and  sure  way  is  to  reserve  rent  during  the  term  with- 
oat  aa  eiprflm  reservation  to  aaypciaoa.  S.  C 1  Brownl.  160.  Vid.  the 
entry,  Co.  £ot  600.  an.  IS. 


Winri  ncK. 
Pt.Vlil.— 6J^b. 


Is  a  replev  in  bclween  John  Chnppel,  plaintitV,  and  William  2 Roil. Rep. 
Whitlock  defendant,  for  taking  of  a  gelding  in  Rings  Ash,  in  274.  SBnlstr. 
the  coQDty  of  Devon,  in  a  place  called  Cunnv  park;  the  2<^^. o.^^ ^g^. 
defendant  avowed  the  taking  in  the  place  where,  &c.  as  in  loi, 
hU  freehold,  for  damage  fen^nnt.    The  plaintiff  in  bar  of  (he 
avow  ry  plcndcrl,  that  one  William  Whitlock  (he  elder  was 
seised  of  a  ine!<8Uii^e,  20  acres  of  land,  12  acres  of  wood,  and 
SO  acres  of  heath,  in  Rine's'asb  aforesaid  in  fee,  whereof  the 

5kce  where  is  parcel^  and  demised  the  said  tenements  to  one 
ohn  Bollbead  for  his  life,  by  force  whereof  he  was  seised  for 
life,  the  reversion  expectant  to  the  said  William  Whitlock  the 
flcJer  ;  iind  the  said  William  Whitlock  tbeelder^  11  Martiiy 
lis  Eliz.  by  his  itidcnturc  tripurli(e,  in  consideration  of  a 
marriage  to  be  solemnized  betwceu  William  Whitlock  the 


Digitized  by  Google 


280  WuiTLOcK's  Case.   Part  VI1I.-69  b.— 70 

yoon^rer,  and  Margaret,  daughter  of  Jobn  BoUer,  eoTeminted 
and  agreed  by  the  said  indentures,  that  the  said  Wiliiam 
Wbitlock  the  elder,  before  the  feast  of  the  birth  of  Christ 
next  ensuin*?,  would  assure  and  convey  to  Leonard  Yen,  and 
Anthony  Whitlock,  and  their  heirs,  the  tenements  afort'^aid, 
to  the  uses,  intent!^,  uiid  purposes  e\prei*sed  and  declared  in 
the  said  indentures,  and  to  no  'other  uses  or  intents,  vis.  till 
the  Fa  id  marriao^c  to  the  use  of  the  ftaid  William  Whitlock, 
the  elder,  and  bin  heirs;  and  after  the  said  marriage,  to  the 
use  of  William  Whitlock  the  elder  for  bis  life,  without  im- 
prachment  of  waste,  nnd  afterwards  to  the  use  of  the  said 
VVilliara  Whitlock,  the  younger  and  the  heirs  of  his  body, 
[  *  70  a.  ]  and  afterwards  lo  *the  use  of  S.  Whitlock  and  his  heirs:  Ei 
per  eand"  indenturam  ulUriua  pramsum^  concessum  ct  agreaHnm 
Juity  quod  iiceret  et  Ucitum  foret  prwd*  WilC  Whitlock^  sen,  ad 
aliquod  temp*  extunc  facere  dimissioneniy  (AngHce  lease)  sire 
dhmsshneSj  corfcessionem  she  concessioneSy  tarn  in  posscssione 
quum  in  reversione  de  (enemenlis  prwd^  cum  perlin\  unde^  Sec. 
9  KoH.  Ren.  tntcf  tfA'Oy  $he  de  aUqua  parte  Inde.  Proviso  semper  quod 
274.  pned  damm  sroedimtsUmeMj  eoncenw  sive  eoneesikmet  wm 

excederent  super  numerum  trium  viianm  ad  majus  vel  vifinti 
el  unrw!  annornm^  et  ita  quod  super  quamUbet  talem  dimtssio' 
nem  ct  dwiissioties,  concessionem  et  conccssioncs^  marimc  antiq' 
et  consueV  annual'  reddil\  herioV  et  servitia  sive  plus  reddercu- 
iur  et  reienarenturj  soluMP  dttnm*  dicf  dindsdone  sivedhmMsiO' 
Postea  71  a.    mbus^  cottcesiiofK  sive  covcessionihus :  and  that  the  sa  id  Leonard 
and  Anthony,  and  their  heirs,  should  stand  seised,  &c.  to  the 
use  of  every  such  fprmor,&c.  and  afterwards  ISMaii,  18  Eliz. 
the  said  William  the  younger,  and  Marg^aret.  intermarried; 
and  afterwards,  Trin.  18  £liz.  William  Whitlock  the  elder 
levied  a  fine  of  the  tenements  aforesaid,  according  to  the  same 
indentures,  to  the  uses  therein  contained,  by  force  whereof, 
and  of  the  statute  of  Uses,  the  said  William  Whitlock  the  el- 
der was  seised  of  the  rever^^ion  of  t?ie  ?nid  tcnempiifc,  ,S:c.  for 
his  life,  the  remainder  ove  r  according:  to  the  said  iiulcntures. 
And  the  said  William  Wiiitlock  the  elder  so  seised,  1  Sept. 
21tolLBm.    31  Eliz.  dim$U  euidam  Christian'  Hearne  tenem'  prasd  cusi 
174. 2  Rod     perUn*  unde^  itt.  mier  aHa  habend  et  oecuf  eidem  CkrMtmm 
et  assignaC  suis  pro  term*  99  an?it  r'  pfenarie  compknd*  etfiKh 
end\  si  pra'(V  Christiana  ef  quid'  Peir*  JRattcfitmi  f/,  siir  coram 
alicry  torn  diu  vivere  conlingc?rf  .•  the  same  term  to  commence 
after  the  death  or  determination  of  the  estate  of  the  said 
r^iJ39a.     John  Bullhead,  reddendo  et  solvendo  pro  inde  annuatimpost 
me^ionem  dicta  dimUsimds,  prcejato  WitV  Whitlock^  ten. ' 
hiBted  et  assign*  suis  et  taU  persome  et  personis  guib*  hte* 
redHamcnt''  prrrmissorum  post  mortem  prmd*  IViW  IVhitloch, 
sen.  de  jure  spcctarct   seu  pertineret  dnranfc  dicta  tcrmino 
lis.  ad  quatuor  maxime  usualia  festa  annuaiim  sohtndoj  tVc 
And  the  plaintiff  justified  under  the  said  lease,  and  averred 
the  life  of  the  said  Peter  Rattenbury.  and  that  the  most  an* 
eient  and  accustomed  yearly  rents,  heriet,  and  services,  &e* 
ivcre  reserved,  &c.  upon  which  the  avowant  did  demur  in  law. 
And  in  this  case  two  questions  were  moved|^l.  Whether  Wii* 
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liam  Whitlock  the  elder  had  pursued  his  authority  or  not,  in 
making  the  said  lease  for  99  years,  determinable  on  the  said 
two  lives  ?  2.  Whether  the  said  reservation  of  the  rent  was 
accordinc;  to  the  said  Ita  quod,  ftc.  And  as  to  the  first  it 
was  objected^  that  the  authority  was  distinct,  sc.  cither  to 
make  a  lease  not  excrcdins;  the  niimbrr  of  three  lives,  or  f  >r 
twentv-onc  years,  l)y  wiiich  '•it  appears  that  the  intention  £  *  70  b«  J 
was  either  to  make  a  lease  tor  three  lives,  &c.  or  if  he  would 
make  a  lease  for  years,  thatitoa^ht  to  be  for  twenty-one  years; 
bat  in  the  case  at  bar,  the  lease  is  not  for  three  lives,  &e.  nor 
for  twenty-one  years,  but  for  ninety-nine  years,  if  two  or 
cither  of  them  shall  so  lonu:  li^*^*?  ^'"^  autJiorlty  not  pur- 

sued.   And  if  (rt)  one  hatli  power  to  make  a  Irasc  for  three       2  Roll.250. 
lives,  he  cannot  make  a  lease  tor  ninety-nine  years  determiaa- 
ble  upon  three  lives,  &c.  qnod  full  eoncessum  per  totam  ca-  2  RuD.  260. 
Ham  (a).   Bat  it  was  answered  and  resolved  by  the  Court,  Toiicli.a69. 
that  in  the  case  at  bar  the  lease  was  good,  and  the  power  which 
the  lessor  had  was  well  pursued  :  for  the  proviso  of  creation 
of  his  power  to  make  leases  is  in  the  bei^iusiinf^  absolute,  af- 
hrmalive,  and  iiidetinUe,  scil,  to  make  a  lease  or  leases,  grant 


(a)  In  nattley.  Popham,  Strange  992.  S  C. 
Cunii.  lO'i.  it  wa<i  dccitlett,  accordinj;  lo  the 
resoiuttoo  iti  f f  hillock' »  catCy  that  u  |>owcr 
to  p'aat  a  life  estate  is  not  well  execaled  by 
•  lease  for  ninety-nine  years  dotermhtahleon 
A  life.  In  Zouch  v.  jyoolslou,  ;J  Ilurr.  1U7. 
Lord  Mnn^iield  said,  that  iti  tho  case  of 
Rattle  V.  Popham,  the  Court  thon-l  t  Mu-ni- 
selves  bouad  by  fVhiliock't  ea»€,  aud  licld 
the  loaae  not  to  he  warranted  by  the  power. 
The  \uduw  brought  Ikt  bill  lii  the  Court  of 
Cbancuryt  aod  Lord  Talbot,  arguing  from 
the  same  premises  the  power  and  ms  lease 
without  any  other  circumstancf*,  hold  the 
lease  to  be  warranted  by  the  power.  He 
said  it  was  not  a  defective  but  a  blundering 
execution  ;  and  he  decreed  the  defendant  to 
pay  all  lli^  costs,  both  at  law  and  in  cquity- 
In  Shannun  v.  Broad  $lreet,  1  Scho.  and 
Lef,  71.  Lord  Rcdesdale  observed,  that 
if  Lord  Mansfield  found  fault  with  the  de- 
ciMoa  iu  Jiallie  v.  i*opham,  as  he  i*as  repre- 
sented to  have  done,  he  thought  with  defer- 
ence there  iv:is  no  ground  for  the  remark. 
From  a  MS.  note  of  the  case  in  App.  No.  90. 
to  Sogden  on  Power*,  it  appeals,  that  Lord 
Talbot  riilmilted  that  the  power  was  not  well 
executed  at  law;  but  relief  was  eiven  a- 
gainst  the  defective  execution  on  the  ^ne- 
ral  rule  of  e<juitv.  Vid.  Sugden  on  Powers 
452.  '3d  cd.  In  hoe  v.  Prideauxy  10  fiaist. 
158.  wbera  a  power  aothorized  a  lease  for 
HjMBiher  of  years  not  cxceedinff  twantf- 
one  years,  or  for  tlie  life  or  lives  of  any  two 
or  three  person  or  persons  so  as  no  greater 
eiMe  tbaa  for  thtee  lives  heat  aajoaetine 


in  being  in  any  part  of  the  premises,  die 

Court  held  that  the  pnweraulhoriM-d  n  lease 
for  years  but  not  u  lease  for  years  deter- 
minable on  lives.  Tbe  Court  relied  upon 
n'hitlnck't  catCy  and  treafei!  thr  rn'^c  of 
Halite  and  Popham  as  well  decided  at  law. 

"  The  result  of  the  authorities  (Sugden 

on  Por.'TS  15S.  Id  ed.)apj»rnrs  In  he.  thnt 
"  subject  to  the  distinction  taken  ui  H'hit- 
**  hei^t  eattf,  where  a  frediold  interest  is 

authorized  to  be  appointed  under  n  pnw- 
*'  er,  a  difiereot  species  of  estate  although 
^  less  valnahle,  as  a  term  for  ntnety-ntne 

years  deterininablewith  the  life,  cannot  at 

law  be  granted.  But  that  in  equity  such 
**  an  execution  will  be  supported  because 
"  less  than  the  power  is  cfi»:ted,  and  it 
"clearly  appears  how  mnrh  \cs%\  if  the 
"  appointees  should  outlive  the  ninetj-oino 
**  Tean,  the  estate  sls  to  the  residue  of  hia 
"  life  will  be  undisposed  of,  and  will  go  over 
**  to  the  reniamdermau,  or  other  person 
»♦  entitled," 

In  hhervBOod  v.  Otdknom,  3M.  and  S.  nS2, 
tbe  Court  held  that  when  a  power  authoriz- 
ed a  lease  for  twenty-one  years,  witbont 
saying  for  any  term  not  exn  i  din^^  tut  nty- 
onc  yean,  a  lease  may  be  made  for  fourteen 
years,  or  for  any  nnmber  of  years  less  than 
twenty- one. 

The  covenants  entered  into  by  the  lessee 
with  the  donee  of  the  power,  his  heirs  and 
assigns,  will  under  Stat  39  H.  8.  o.  84.  enure 
to  the  renoainder-man,  who  mnv  riiaintain 
an  action  on  them.  Isherwooa  v.  uidknow, 
ah.  tup. 
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WuiTLocK's  Case.    Part  VIII.— 70  b.— 71  a. 


Difference  be- 
tween a  parti- 
calnr  power 
affirmatire, 
and  a  general 
power  restrain* 
cd  withaiie> 


Cr».  C«r.  399. 

[•"••J 

(a)  Hob.  130. 
2  Roll.  447, 
450.    Co.  Litt. 
47«.U3b. 
213*.  Cro. 
Car.  289. 
t  Ante  70  a. 
1  Co.  139  a. 
Plowd.  132. 
ib)  Moor.  383. 


(c)  Ante  70  a. 
O.Bndgni.161. 


or  grants,  Scd  as  well  in  possession  as  in  reTersion  of  the  tene* 

menls,  or  any  parcel  thereof,  &c.  which  is  without  any  limita- 
tion. Then  the  proviso  of  correction  isaddod,  sn'f.  so  that  such 
lease  or  leases,  grant  or  grants,  shall  not  exceed  the  number  of 
three  lives  at  most,  or  twenty-one  years,  which  clause  is  nega- 
tive, and  ciualifies  the  generality  of  the  first  proviso :  so  tnat 
the  power  by  the  first  is  general,  and  by  the  second  the  lease 
ought  not  to  exceed  three  lives,  &r.  A  iid  when  the  lease  is 
made  for  rinety-nine  yenrs  determinable  upoTi  two  lives,  it 
doth  not  exceed  the  number  of  three  lives,  although  in  truth 
it  is  not  a  leaFe  for  lives.  2.  The  power  is  to  nutke  leases  as 
well  in  possession  as  reversion,  with  the  iimilalion  aforesaid; 
and  a  lease  for  three  lives  cannot  be  made  in  reversion,  bat  a 
lease  for  years  determinable  upon  lives  may,  and  the  lessor 
himself  had  hut  a  reversion  expertnnt  on  an  estate  for  life  at 
the  time  of  the  creation  of  the  t^aid  power:  so  that  the  in- 
tention of  the  parlies  was  (not)  to  make  a  lease  for  years  ab- 
sololely  for  twenty-one  years ;  but  any  term  of  years  deter- 
miaableupon  three  lives,  &c.  which  is  in  equipage  with  twenty* 
one  years,  he  well  might.  And  the  difierence  was  taken  and 
agreed  between  a  partictilnr  power  aflSrmative,  and  a  general 
power  restrained  with  a  negative ;  for  it  is  true,  that  if  one 
hath  power  to  make  a  lease  for  three  lives,  or  twenty-one 
years,  he  cannot  make  a  lease  for  niaety*>nine,  if  three  shall 
so  long  live,  Sse,  but  if  he  has  power  to  make  any  lease  or 
grant,  provided  such  lease  or  grant  shall  not  exceed  the 
number  of  three  live?,  or  twefity-one  year.«,  there  he  may 
make  a  lease  for  ninety-nine  years,  if  three  shall  so  long  live, 
for  that  doth  not  exceed  the  number  of  three  lives,  but  in 
truth  is  less ;  for  every  term  for  years,  which  is  but  a  chattel, 
is  less,  in  estimation  of  law,  than  an  estate  for  lifit,  which  is  a 
freehold.  As  to  the  second  point,  it  was  objected,  that  the 
said  reservation  was  s«icb,  that  it  was  not  payable  during  tlie 
said  lease,  as  it  ought,  but  only  during  (he  life  of  the  less- 
or; for  he  havin^^  but  an  estate  for  life,  reserved  the  rent  to 
bim  and  his  heirs,  and  his  heirs  cannot  have  it,  and  the 
*latter  words,  9eil»  to  such  person  and  persons  who  have  the 
inheritance  of  the  premises,  &c.  are  merely  void ;  for  no  rent 
can  be  (a)  reserved  but  to  the  lesHor,  donor,  or  feoffor,  and 
his  heirs,  who  are  privies  in  blood,  and  not  to  any  who  is 
privy  in  estate,  as  to  him  in  reservation,  remainder,  &c.  But 
it  was  resolved,  that  the  t  reversion  in  the  case  at  bar  is  good. 
For  the  said  mse  bath  not  its  essence  from  the  estate  of  the 
lessor,,  which  he  hath  for  life ;  but  the  lease  hath  its  essence 
out  of  the  said  fine,  and  in  construction  of  law  f  ^i)  precedes 
the  estate  for  life  and  all  the  remainders ;  for  after  the  lca?e 
made,  it  is  as  much  as  if  the  use  hud  been  limited  orijginally 
to  the  lessee  for  the  said  term,  and  then  the  other  limitations 
In  constmetion  of  law  follow  it :  and  that  is  the  reason  that 
the  usual  clause  in  such  indentures  is,  that  the  conusees  and(€) 
their  heirp  shall  stnnd  seiKcd  to  the  use  of  such  lessees,  &c. 
So  that  the  lessee,  in  the  case  at  bar,  derives  his  estate  out  o£ 
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71  a.  Grenblet's  Case. 

tbe  etiate  wbich  passed  by  the  fine.  Then,  wben  the  lessor 
reserves  rent  to  him  and  hio  heirs,  it  is  good  ;  for  that  by  con- 

Rtrifcfion  of  law  precedes  the  limitations  of  the  uses;  and  then 
it  b{  iii';^  well  reserved,  it  is  well  transferred  to  every  one  to 
whom  any  use  is  limited  (b).    So  if  the  reservation  be  to  the 
lessor,  and  to  every  person  to  whom  the  inheritance  or  rever- 
sion of  tbe  premises  shall  appertain  during  tbe  term,  that  is 
likewise  f^ood ;  for  the  law  will  distribute  it  to  every  one  to 
whom  any  limitation  of  the  use  shall  he  mnde.    And  in  such 
case  no  rent  is  reserved  to  a  stranger;  tor  ilie  reservation  pre- 
cedes the  limitation  of  the  uses  to  strangers.    But  it  was 
agreed,  that  tbe  most  clear  and  sure  way  was  to  (a)  reserve  H^jirei  W.'  ** 
rent  yearly  doring  tbe  term,  and  leave  tbe  law  to  make  the  ij<»iiei309. 
distribution,  without  an  express  reservation  to  any  person.  Fiowd.  in. 
But  it  was  rp«^o]vrrl,  that  all  the  said  three  several  ways  were  2fH!t.23^b. 
good  enough  and  eHectual  in  law.  OohUb.  148.' 


(b)  Acc.  jffoUey  V.  5Sp«ft,  Lofl.  SIS.  Ctmp-  deriof;  such  rent  and  services  as  tbe  donee 
heUv.  Leachy  Aiubl.  740. — Where  the  power   should  think  fit,  mi  rent  need  be 
k  "  to  lease  with  or  nilhuul  fine/'  and  rca-   Talbot  v.  Hfper^  Skinu.  427. 


GRENELEY'S  CASE,  [71b.] 
Pasch.  7  Jacobi  1 

FeoSinent  to  husband  and  wife,  and  lo  Iht  heirs  of  their  two  bodies.  The 

husband  inakos  a  feofrmeiit  in  fee,  and  dies:  afterwards  tbe  wife,  before  GRJUUULKr. 
ao)  entry  by  her,  dies.    Resolved,  1.  At  the  common  law  thb  feoff-  P*.VIII<(-^ll>» 
ment  was  a  disrontiDoance    tbe  ime.  9.  Tbe  bttsbaad  and  wifs  had 
ajeint  and  nndiTided  estate  tail «  and  tbis  join|  estate  of  the  hnthand 
and  wife  is  withia  the  worde;  df  ^2  H.  8.  cap.  88.,  by  which  statute 
no  fine,  feoffment,  or  other  art,  &c.  by  the  husband  only,  of  any  ma- 
nors, lands,  &c.  of  Ihe  mheritauce  or  fr^hold  of  his  wife  diiriti^  tkc 
coverture,  &c.  shall  make  any  disconliouauce,  or  be  prejudicial,  &c. 
to  the  wife  or  her  hdfs»  or  to  such  ss  have  right,  &c.  by  the  dsath  of 
snch  wife*  &c  i  but  that  they  may  bmfally  enter,  Ac*  9.  Tbe  isne 
beiof  hdr  of  their  two  bodies  nay  eater.  The  actSS  H.  S.eiteods 
only  to  discontinuances. 

•In  all  cases  where  the  wife  might  have  a  cm  in  r»7a  at  common  law, 
she  shall  enter  by  force  of  this  statute  and  when  the  issue  cannot 
have  tur  cui  in  viia^  or  Formedon,  he  shall  not  eater  within  the  remedy 
erthis  slalBle.*  S.  €.  4  BcownL  191. 
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Grmblrt*!  Case.  Part  VIII.— 71  bw— 7S  a. 

I  \  an  ijeciione  firmce  between  Owen  Greneley,  plaintiff,  and 
Philip  Greneley  and  others,  defendants,  on  a  demise  made  by 
Stephen  Greneley  of  three  acres  of  land  in  St.  Super  Arrow 
in  com''  IlcYcJord\  and  ou  not  guilty  pleaded,  the  jury  gave  a 
special  Terdiet  to  this  aflfoct :  WiUiam  Woodhoase  and  John 
Badland  were  seised  of  the  said  three  acres  in  fee,  and  20  Oct. 
38  Hen.  8.  did  thereof  enfeoff  Philip  Greneley  the  elder,  and 
Isabel  his  wife,  to  have  and  to  hold  to  the  said  Philip  and  Isa- 
bel, and  to  the  heirs  of  their  two  bodies  lawfully  bejjotten  :  the 
said  Philip  the  elder,  1  Dec.  17  Eliz.  did  enfeofi' Philip  Grene- 
lev  the  younger,  of  the  said  three  acres  in  fee ;  and  aflenrardsy 
SO  Eliz.  Philip  the  elder  died,  ahd  Isabel  survived  him;  and 
afterwards  the  said  Isabel,  before  any  entry  made  by  her,  vtf. 
*2{\  Eliz.  died ;  and  the  said  Stephen  Greneley,  the  lessor  of  the 
plaintiff,  was  heir  of  their  two  bodies  begotten,  &c.  And  the 
onl^  question  in  this  case  was,  whether  the  said  feoffment  of 
Philip  the  elder  to  Philip  the  youn<rer  had  tolled  the  entry  of 
1 .  Resolution  ^^^^  Stephen ,  or  that  the  entry  of  Stephen  was  lawful  or  not. 
(a)  1  Roll  634>  ^'  resolved,  that  at  the  common  law  this  (a)  feoffment 

Co.Llt.32(5a.b-  was  a  discontinuance  to  the  issue;  for  the  issue  ought  to  claim 
Plowd.  J12  b.    as  heir  of  their  two  bodies  individually,  and  as  heir  to  one  only 
he  cannot  inherit,  and  by  couscoueuce  caonot  enter;  for  his 
'  entry  ought  to  ensue  his  title  and  nis  action ;  and  the  Formtdon 
in  the  descender  in  such  case  is,  Qut^  £7.  dc&ii  D,  Sf  E.  uxori 
^us  Sf  heeredibus  de  corporihus  ipsorum  D.  et  E.  exeuntibus,  et 
quod  post  mortem  prcpdicC  D.  et  E.  prcefnto  K.  filio  et  hccred^ 
eorundcm  D.  et  E.  descendcre  debet  per  formain  donalionis  pnc- 
dicC  S(C.  JReeisC  Orig^  23S  b.  By  which  it  appears,  that  iu  this 
[  ^  72  a.  3  *Formedon  Ee  on^ht  to  niaha  himself  heir  to  hoth,  and  not  to 
the  survivor:  so  if  the  said  donees  had  been  disseised,  and  a 
descent  cast,  and  afterwards  the  father  died,  and  before  entry 
the  mother  died,  the  entry  of  the  i«!fiue  is  not  congeable,  be- 
cause he  ought  to  claim  as  heir  of  both  their  bodies;  and  as 
heir  to  the  fatlier  he  is  bound  by  the  descent,  as  his  father 
himself  was;  and  as  heir  to  his  mother  only  he  cannot  enter, 
ibr  he  hath  not  any  such  title.  Vide  35  Hen.  6.  45b. in  assise: 
but  if  the  mother  in  such  case  had  entered,  and  re-continued 
the  estate  tail,  then  the  discontinuance  was  purg^cd,  and  ut- 
terly removed,  and  the  estate-tail  actually  revested  in  the  wife; 
3. Resolation.   which  after  her  death  descends  to  the  issue.    2.  It  was  re- 
(«)Co.Lit.326a.  Solved,  that  although  the  husband  and  wife  had  a  (a)joint  and 
undivided  estate-tall  (a),  and  that  the  words  of  92  Hen.  8. 
cap.  28.  are,  "  That  no  fine,  feoffment,  or  other  act  or  acts 
"  hereafter  to  be  made,  suffered,  or  done  by  the  husband 
**  only,  of  any  manors,  lands,  tenements,  or  hereditaments, 
**  being  the  inheritance  or  freehold  of  bis  wife,  during  the 

— — ^       •    r  I      I  .        II  III 

(a)  **  ThoDgh  a  devise  to  A.  and  B.,  who  ^  take  by  entiretiest  and  the  hnabuid  alone 

**  are  strangers  to,  and  have  no  connectioa  cannot  by  his  own  conveyance,  without 

'*  with  each  other,  creates  a  joini-teaancy,  **  joiDing  his  wife,  devest  the  estate  of  the 

'*  the  conveyance  by  one  or  ivhont  seven  <*  mttr  Par  Lord  Keayon,  Hae  v.  Arrel, 

the  joint-tenancy,  and  passes  a  mou  tv  ;  3  T.  R.  634.  Vid.  Green  v.  AV«£-,  2  Black. 

**  y«t  it  has  been  settled  for  ages,  that  when  Acp.         Back  T.  Andrew;  %  Vem.  180. 
**  the  devils  ii  to  the  hnsband  and  wife,  they 
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^  eovertnre  between  tlieni,  Sec"  That  this  joint-estate  wts 

within  these  words  ^'tbe  inheritance  (a)  or  freehold  of  his  (c)Cn>>Cir^ 

wife;  "  for  she  hath  a  freehold  iiiid  inheritance  in  the  land, 

nUhough  she  hath  not  tho  pole  freehold  or  inheritance.  So 

hath  it  been  always  taken  uj>nn  the  stat.  of  Westm.  2.  (h)  cap.  r^^  2  Iigt.i42, 

3.  Jticasu  quamlo  va  amiit  rU  per  dtfaW  tant\  quod  Juii  Jus  ^li. 

ttsorh  niiBf  Sfc.  propter  quod  Rex  itatuit,  qttod  mtUier  poti 

mortem  viri  mi  AaAeo/  recvperare  per  breve  de  cui  in  viia^  SfC* 

that  a  joint-estate  to  husband  and  wife  hath  been  always  taken 

within  tlicsc  wordst,jws  uxor*  \  and  vet  von  ftdt  sohfyn  anf  uni- 

nan  (r)  jus  itror' ;  and  according  to  this  resolution  in  the  prin-  (c)  2  IiuL343, 

cipal  case  was  it  adjudp^ed  in  {d)  iieaumont's  case ;  and  there*  Cn».CMr.jlSL 

wttb  agree  (e)  3  Btiz.  IKer  191  b.  Hawtry*fl  case.  3.  It  was  3.  RoMiBtioa. 

reaolved,  that  by  the  eaid  act  (/)  the  entry  of  the  isiue  in  tail  CtKissb. 

was  lawful  in  the  case  at  bar;  for  the  words  of  the  act  go  far-  cro! Car. 47(;. 

ther — shall  in  anywise  be  or  make  any  discontinuance,  or  be  l  Jones  .mi. 

prejudicial  or  hurtful  to  tlie  said  wife,  or  to  her  heirs,  or  to  (O^yeriyi. 

such  as  shall  have  right,  title,  or  interest  to  the  same,  by  the  uiib.7i  2S5 
*^  death  of  tncb  wife  or  wWes :  but  that  the  mam  wife  or  her  356.*  '  ' 

lieirs,  and  soch  other  to  whom  such  ri^ht  shall  appertain  1-^^^* 

after  her  decease,  shall  or  may  then  lawfully  enter  into  all  iBfmraLUt. 
**  such  manors,  lands,  ttMienionl^;,  and  hereditaments,  accord- 
**  in:;:  to  their  rifrlits  and  titles  therein."    So  that  it  the  issue 
in  luil  shall  not  be  within  these  words,  ^*  her  heirs,'*  because 
1m  ia  heir  to  both,  «c.  to'fether  and  mother;  yet,  withont 
question,  he  is  within  these  words,  '*  ortoauch  as  have  right  tirM'J^"a^sJ*** 
by  the  death  of  such  wife.**   And  in  tbiaease  a  difference  was  continuance, 
taken  and  aijreed  between  a  discontinuance  which  implies  a  which  implies 
wroHfx,  and  a  lawful  bar,  which  implies  a  rit^ht :  nnd  there-  fa^ff'r**^* 
fore  it  lands  are  given  to  huabaod  and  wife,  and  to  the  heirs  wbicb  itnpiiea 
of  their  two  bodies  begotten,  and  Hie      hnsbaod  levies  a  fine  1^^^. . 
with  proclanationi,  *or  commits  high  (A)  treasoo,  and  dies,  £  *  7*  J 
nnd  the  wife  befera  or  after  entry  dies,  there  the  issue  is 
barred;  and  the  conusee  or  the  King  hath  right  to  the  land, 
because  the  issue  cannot  claim  as  heir  to  both  :  and  therewith  Cz)  1  Co.87h. 
agrees  18  Eliz.  351  b.  adjudged.    Vide  5  Hen.  7.      (0  Colt's 
assise.  And  it  was  reMMved,  that  the  flint,  of  32  Hen.  B.  ex-  j  it^i  gsl'  ' 
loqdsonly  to  discontinuance^  although  the  act  hath  general  rtoh  2  333. 
words,  "  or  be  prejudicial  or  hurtful  to  the  wife  or  her  heirs»  i*B?SJif 'ho 
&:c."    Wut  the  conclnsion  is,  "shall  lawfully  enter,  &c.  ac-  il  oaPnis?! 

cording  to  their  rights  and  titles  therein,''  which  they  cannot  I>all.  io  Kclw. 
do  when  they  are  barred,  and  have  no  right,  title,  or  interest;  ?Ki  f'*  ?*, 
nnd  this  statute  gives  advantage  to  the  wife,  &c.  so  long  as  she  pi.  7.  Daii.  50. 
hnth  right ;  but  it  doth  not  extend  to  tnko  away  n  fnturo  bar,  pi.  1^.  1 
nlthoDgh  the  stntute  gives  entry  without  limitation  of  anytime :  Q^^'j^ig^ 
but  the  entry  ought  to  wait  upon  the  right.    And  therefore  if  n.  Bendl. 925. 
the  buiihand  levies  a  fine  with  proclamations  to  auother,  and  pi.  257.  Bendl. 
dies,  now  the  wife  (k)  may  enter  by  force  of  the  statute.    For  BcodnJiCehr 

pl.  27.  I  Roll.  Rep.  424.  2  Roll.  Rep.  ."^21.  Moor  28.  pi.  PO,  1  U.  pL  256.  Cr.  Car.  478! 
)  Jonos  40.  Lit.  Rep.  291.     (k)  1  Co.  1.19  a.  1 10  a.  Dver  .112.  pi.  227.  Hob.  257,  346.  I  And.  39. 

^102.  Gudb.312.  Raym.  G,  7.  2  RoU.  Rep.  321.  Mo.  114.  pi.  2:^0.  Moor  147.  1  Brownl.  139, 
B.  Cro.  Car.  478.  1  Jonas  40.   (i)  Dyer  122.  pi.  22.   {k]  1  RoU.  Ki;p.  dl,  92. 160.  9  Co.  140  b. 
tOGo.49k.  Co.Iit.aMa.  DjnT%jfLi»  CvaCttr.Ml. 
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M  6BBirBi.BT'i  Cam.    Part  yiII.>-72  b.— 79  a: 

5oc**49b^9j«  y«**^  any  bar  to  her;  but  her  right  remains,  which 

i)y.224.pi.28!  she  mny  rrcontinue  by  entry:  but  if  she  surceases  her  time, 
Palm.  235.  (o)  aiul  (ivc  yoars  pnps  without  entry,  &c.  now  by  force  of  the 
3*Lcon  ^^^^  proclaniatioi)!^,  and  five  vear'?  passed  after  the  death 

Moor  93.  husband,  she  is  barred  ot  lier  right,  and  by  consequence 

3ltol]Jiepw409.  ehe  canaot  enter ;  and  the  etatote  spedie  of  fine  only,  and  not 
3  Inst. 216.  of  fine  with  proclamations;  and  therewith  agrees  the  6  E.  6. 
uibnim^'  Dy.  T?  b.  And  it  was  resolved,  that  if  the  husband  be  tenant 
bana  tenant  ^^^^  remainder  to  the  wife  in  tail,  that  if  the  husband 

In  tail,  the  re-  makes  a  leot^ment  in  fee,  and  dies  without  isfiue,  the  wife  may 
*°if\°1rt^?i*'**  enter,  because  it  was  the  iuheritauce  ul  the  wife;  but  if  the 
cmLra  tcoii-  husband  soflTerf  a  eommon  recovery,  and  diee  without  leetDe^ 
ment  infee,  there  the  wife  is  barred,  and  cannot  enter  by  force  of  this 
oatUarae*die  '        ^^''^  (statute  was  made  to  relieve  him  who  has 

wife  ra^'cu  *   ^^^U  a^d  to  suppresf?  wron^,  and  to  advance  right  without 
ter:  otherwiM  any  respect  to  the  warranty  ot  the  discontinuance,  if  he  hath 
tfbesnSteia   any.    And  if  0)  before  the  statu  Le  Dc  Donis  condiiionalibusy 
voy!^       ^nds  had  been  given  to  husband  and  wife,  and  the  hein  of 
a)9Cb.i40«.  ^heir  two  bodies  begotten,  and  they  have  issue,  and  the  bus- 
Co.  litis «.    tiand  post  profem  suscitatam  aliens,  and  dies  before  the  statute, 
and  the  wife  survives  and  dies  after  the  statute,  the  issue  shall 
have  a  lormtdon:  for  notwithstanding:  the  said  alienation,  a 
right  remains,  forasmuch  as  the  husband  only  aliens,  which 
right  is  entailed  by  the  statute ;  and  before  the  siatatei  the 
issue  in  such  case  might  have  a  Sur  cui  m  vitdf  and  claim  as 
heir  of  the  body  of  both  ;  for  the  feofiment  was  no  bar,  but  a 
discontinuance  :  and  therewith  aj^rees  21  Ed.  5.  45  a.  b,  12 
where  the*wife  ^*  ^*    ^^^^      '^^^  ca^es  where  the  wife  might  bave  a  Cut 

nigCbavo^  in  vila  at  common  law,  bhe  shall  enter  by  torce  of  tlus  statute 
cirf  fti  i««  mt  of  9d  Hen*  8.  and  where  the  issue  cannot  bave  Sur  eui  in  vita, 
BL  srHlnT^r  ^^^fi*"®  he  shall  not  enter  within  the  remedy  of 

by'^force  oTtL[s        statute.    And  therefore  if  the  husband  has  issue,  and 
statute:  aad     aliens,  and  the  wife  dies,  the  issue  «haU  not  enter  (c)  during 
£  *  73  a.  3  *the  life  of  the  husband,  because  at  tlie common  law  he  had  no 
vkcntiie  iniM  remedy  to  recover  the  land  during  the  husband's  life :  and  the 
L'r^'u.;::..,  wordsoftbeaetaro^^^aceordingtotlieir  right  and  tHbtliaraiii*'* 
or  JWiwwbw,  he  OuM  not  wtar  trtthia  the  gemedy  of  ttto  rtatute. 
Hasband  a-       But  if  tbe  bttsfaand  aliens,  and  afterwards  tbe  wife  (d)  is 
J^M*»ewifei«  divorced  cartsn  prcrroniraciiis,   or  any  other  divorce  which 
prcrcunfraau"  dissolves  the  marriage  a  vinculo  matrimomi,  there  the  wife 
she  may  enter   during  the  husband's  life  may  enter ;  for  the  words  of  the 
v^^^ft^**'  act  are,  no  fine,  feoffment,  &c.  during  the  coverture  between 
tiiem.  And  allhou^  afterwards  tbeliosband  and  wife  are  di* 
S.  L?r326*a.   ^^^^^i  7^  the  feoffment  was  made  during  the  coverture  be- 
Cu.  Lit.  32C  tween  them.    And  although  the  statute  saith,  "but  that  the 
a*  Moor  58.     same  wife,  &c."  that  is  to  he  intended  of  her  who  was  his  wife 
at  the  time  of  the  alienation  ;  for  when  the  liusband  dies,  she 
is  not  then  his  wife,  but  she  is  called  wife  to  describe  tbe  per- 
son onlj  who  shall  enter ;  and  it  is  not  said  in  the  statnto 
that  the  wife  shall  enter  after  the  death  of  her  husband,  but 
generally  that  she  shall  enter    according  to  their  right  and 
title be  it  in  tbe  life  of  tbe  husband  after  a  divorce  o  vinculo 
matrimomi^  or  after  his  death. 
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THE  LORD  STAFFORD'S  CASE. 

Trio.  7  Jac.  1.- 

Istote>totl  of  the  gift  of  the  crowa  to  &  and  U.  his  wife,  mnd  the  heiit  of  the  Malth 

bodr  of  S.  T.  levied  a  fine  to  S.  and  U.  his  wife,  come  e«o.  and  to  the  ^ 

•  Tdlly 

heirs  of  S.  by  which  fioe  S.  and  U.  rendered  the  lands  to  T.  for  twenty-  pt.VIli^3h. 

five  yws.    S.  died  ;  U.  held  in  by  sur? ivorehip,  and  the  remainder  of 
the  ^aid  estate-tail  descended  to  S.  the  ^nn.    Afterwards  the  Queen  by 
letters  patent  reciting  the  former  estate,  and  the  reversion  in  the  crown 
expectant,  granted  the  levmkm  in  tail  to  T.,  and  further  willed  and 
declared  that  on  the  payment  of  n  ceitUo  enn  of  money  by  T,  he 
aiioald  have  the  sud  reversion  in  fee.  T*  performed  the  coaditim  t  if* 
terwards  S.  the  son  died  *.  aod  E,  bis  8on  upon  whom  the  said  remainder 
descended,  levied  a  fine  with  proclamations  to  C.  and  others.  Held, 
the  «^nt  to  T.  is  g;ood  ;  and  on  perfonnanre  of  the  condition,  T, 
gained  tiie  reversion  ut  the  fee-simple  out  oi  the  Qfiea :  and  the  is&ae 
of  B.  isbnrnd  by  the  £ne  with  prodamntiona, 
A  giant  nifk  n  condition  preeiMlent  nay  be  made  aa  well  of  things 
wbicb  be  in  grant,  as  of  land  which  liea  in  Kveiy»  and  nny  beanneied 
as  well  to  an  estate-tail  which  cannot  be  merged,  as  to  an  estate  for 
life  or  years,  which  may  be  merged  by  llie  accession  of  a  greater  cstatet 
but  such  an  increase  of  an  estate  by  force  of  a  condition  precedent 
ought  to  have  four  luciUcuLs.    1.  It  ought  to  have  a  particular  estate. 
«.  inch  pertieahur  eatate  oeghl  to  eontinno  in  the  lemee  or  grantee 
tin  the  increase  hnppena.  S.  It  ought  to  Teat  at  the  tine  the  contin- 
gency happens,  or  otberwiae  it  ihall  never  vest.   4.  The  particnbr 
estate  ami  the  incrrase  on^ht  to  take  effect  by  one  and  the  same  instru- 
ment or  deed,  or  by  several  deeds  delivered  at  one  and  the  same  time.  , 
If  the  reversion  in  fee  had  in  the  principal  case  remained  in  the  crown, 
the  fioe  levied  by  E.  would  not  have  barred  the  issue,  but  such  issue 
might  have  entered.  8.  C.  9  BrewaL  f  48.    Tid.  the  entry,  Co.  Batr. 
57T.  nn.  6. 


^Betwebi^  TlMirons  Mnljrm,  plaiatiff,  and  Thcmias  Tally*  de-  r«  73  b. 

fendant,  in  a  replevin,  wbicb  began  in  the  Commoo  PieaSy 

Trin.  6  Jacobi,  Rot.  9341.  Upon  the  pleading  the  parties 
demurred  in  law,  and  upon  the  whole  record  the  cn«?e  wm 
such :  Queen  Mary  was  seised  of  a  park  called  Estwood  Park^ 
within  the  manor  of  Thomburjr,  in  the  county  of  Gloucester, 
m  ISee;  and  hj  her  letters  patent,  10  Juliif  anno  regnism  8. 
gnnted  the  said  park  to  Henry  Lord  Staffiird,  and  Ursula  bis 
wife,  nnd  to  the  heirs  of  the  body  of  Henry  Lord  Stafford,  by 
force  whereof  the  JLord  Statford  and  Ursula  his  wife  were 
seised  thereof  accordingly,  the  reversion  over  expectant  to  the 
ilid  Queen  Mary,  ber  heirs,  and  successors,  which  rever* 

TOL.  1?.  '  Y 
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Pion  oT  the  foe-slmplp  by  the  death  of  Queen  Mary, descend* 
to  Qticoti  I^lizaUelh.     Ilil.  3  KVr/..  'Tyndril  levied  a  fine  to 
the  Lord  StaUord,  and  Ursula  his  wite,  cojiie  rco^  and  to  the 
heir8  of  tlie  Lord  StatVurd,  of  the  said  park,  by  which  fine  the 
Jjord  Staflbrd  and  hii  wife  rendered  it  to  Tyndal  ibr  85  yetn: 
and  aHerwards  Henry  Lord  Stafford,  uftimoJun.  7  Eliz.  died, 
and  Ursula  survived  him,  and  held  in  by  survivorBhip,  and  tlif 
remainder  of  tlie  said  e-^tnto-tail  descended  to  Henry  Lord 
StaflTord  the  Ron  :  and  nluM  wartls  Queen  Kliz.  by  her  letters 
patent,  10  J ul.  7  Eliz.  reciting  the  former  estate,  the  rever* 
slon  arid  mrerainns  thereof  to  the  said  Queen  Eliz.  her  bein 
and  aacceiMowi  expectuni,  the  s-aid  Queen  Eliz.  by^the  said  let* 
♦ers  patent,  and  for  the  sum  of       \Ss.  paid  by  Thomas  Tyn- 
dal, Gent.  <lid  grant  to  the  said  Thorn.  Tyndal  rcvfrnonem 
praed^  fjurciy  SfC.  haltfiKV  tt  tmnxf  sihf  ct  ha  ri  rP  de  corpore  sno 
*  74  a.  1  i^iti^  PTOCreatis :  tl  ulU  rius  iJKcdwlu  *  nuper  Htgina  Eliza- 
'     beika  vamk  H  dedaravtt  per  eatdem  Uteraa  patenies^  quod  n 
ftrafa^  Tkomoi  Tyndal  hitredei  et  atiigmtti  sui  ad  oHquod 
itmjnts  Wtpasterum  sohercnt  sett  solvi  faceret,  nut  eorum  ahquis 
folveret  neu  solvi  facerrt,  ad  rfceptum  Scaccar^  pncd'  ruptr 
RffXifnr  hivrrd*  vel  successor'  xuor^  ad  usum  ip.Hiis  nupcr  Rtgi- 
ncc  ha-i  i  iV  vel  successor  stwr\  summam  viirinli  solidor*  UgaUs 
momeim  An^lia:  pro  praemMt,  tUtrn  ffrteeT  smmnam  SSI.  I8r. 
ttmeeadem  nuper  Reghia  Etnabeiha  de  ampUori  grtdunw 
specialty  ac  ex  cerUi  icietdm  et  mero  motu  mis  vtUmU  et  per  m- 
acm  /ifcrns  ftfff/s  patrrftes  pro  se  hteredibm  et  succes^orihm  tw 
concessit  d  decUiravii  quod  extunc  idrm  Tho.  Tyndnl  rf  ha-redrf 
sui  hahercni  et  tenerent,  ac  hnbere,  tenere,  H  guudcrc  zakrcuL 
el  possenty  sibi  et  hwred^  suis  iotperpetmm  virttUe  earmndm  /de* 
r«mm  ptienOum  nm^  pres^  reverskmem  prad*  parei  earn  per- 
tinent^ inter  alia :  hAeisd*  tenend*  et  gaudend\  ea  omnia  et  sin- 
gula  prcemissa  cum  pertinent''  proifaC  Tho,  Tundal  hcvredihui 
et  as^naf  suis  :  by  force  whereof  the  gaid  Thomas  Tyndal 
was  seised  of  the   said  reversion   in    tail,   and  be  being 
thereof  &o  seised,  the  reversion  over  to  the  Queen  as  afore* 
said,  the  said  Tho.  Tyndal,  fiS  Feb.  8.  Elis.  at  Ike  reenpt 
of  the  Exchequer  at  Westminster,  paid  to  Thomas  Girdi* 
ner  then  one  of  the  Tellers  of  the  Exchequer,  to  the  use  of  tlic 
said  Queen,  the  sum  of  20s.  for  the  said  park,  above  the  said 
sum  of  5,'i/.  18s.  w  iiich  20i.  were  then  received,  prout  per  re- 
cord'  rtcepiionis  inde  in  curia  Scaccarii  domini  Jlcgi-s  nunc  apsi 
WtsUaC  preed'  remanexC  plene  UquH  et  apparet,  by  force  whoeof 
Iw  was  seised  of  the  said  reversion  in  fee  expectant  on  his  estate- 
tail  :  and  afterwards  Henry  Lord  Stafford,  8  Eliz.  died  :  after 
whose  death  the  said  remainder  descended  to  Kdward  l^^^ 
Stafford  his  son,  who,  I^a.srh,  8  E/iz.  levied  a  tine  toClark,aQd 
others,  of  the  Buid  park,  with  proclamations,  and  atlerwiidj 
the  said  Ursula,  10  Elis.  died,  and  afterwards  Edward  M 
Staflbrd  died,  and  Edward  Lord  Staflbrd  that  now  is,  hU  son 
and  heir,  pretending^  that  the  said  reversion  in  fee  did  not 
accrue  to  Tho.  Tyndal  by  the  payment  of  the  said  *-JOs  but  re- 
mained in  the  crown,  by  the  said  Thomas  Malym  distrained 
the  cattle  of  Tnlly  the  piaintillj  in  the  said  park,  who  claioKd 
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under  the  'lid  fine ;  and  to  enforce  the  letters  patent  of  Queen 
£lis.  the  statute  of  coafirmation  of  letters  patent  made  (a)  J8  ("^ 
Elis.  was  pleaded  ;  which  ivasnot  pertinent  to  this  case:  but  ^* 

the  principal  point  of  (his  case  wa<»,  nlietlicr  by  the  payment 
of  (hp  «aid  ^iO?.  (he  said  Tho  Tyndai  had  gained  the  reversion 
of  the  foe-si niplp,  out  of  Queen  Eliz.  For  if  no  reversion  re- 
mained in  the  Queen,  then  the  {b)  fine  with  proclamations  (d)  lUym. 271. 
barred  the  Lord  Stafford  that  now  h,  who  claimed  as  issue  in  siaod  3»  ILS. 
tail;  and  if  the  reversion  ron;  lined  in  her  at  the  time  of  the 
fine,  then  (he  fine  levied  by  Edward  Lord  Staflbrd  the  Ikther 
did  not  bar  him. 

•And  Ibis  case  was  very  well  argued  by  the  Serjeants,  sciL  f  •  74  Ji,  I 

Hutton,  Nichols,  Harris  the  younger,  and  Hou>;;hton|  and 

afterwards  this  term  the  case  was  argued  by  all  the  Justices  of 

the  Bench,  5(*f7.  Coke  Chief  Justice,  Walmesley,  Warburtoa, 

Daniel,  and  Fort^ter.   And  two  objections  were  made  ap^ainst 

"the  substanrp  of  (ho  ji^rant,  and  two  against  the  form  of  the 

g-rant.    The  objections  an^ninst  the  substaiu-r'  were,  1.  That  ni  i  ction« 

such  condition  cannot  be  annexed  to  a  thing  which  iies  in  grant  made  totkc 

but  to  a  thing  which  lies  in  livery' ;  and  therefore  it  was  said  ^[^2^^ 

that  rents,  commons,  advowsons,  reversions,  fte.  cannot  be 

granted  for  life  or  years,  with  condition  to  have  fee,  but  only 

land  whicli  lies  in  livery,  for  the  increase  of  siiph  future  estate 

rather  takes  elFcct  by  livery,  tluin  by  n;rant  ;  for  without  livery 

such  future  estate  will  not  pass  in  case  of  land,  and  it  ought 

to  pass  ab  initio  by  the  iirst  livery ;  and  a  man  cannot 

grant  a  rent  tN  eue  or«  common,  or  advowson,or  (c)  a  re-  (r)  Pi<nr.i55ii. 

version,  or  any  thinijf  which  lies  in  grant  to  begin  t/t  juturo^  ir»6  a,  197  ». 

««;  from  IMirliaelinns  next  followtnij',  or  aftrr  mich  nn  act  done,  Cro.  El.  15.. 

niiiiii-       I     I  11  >  *  Leon.  171. 

&c.    And  all  (no  books  in  the  law  wnicii  speak  ot  such  con-  Co,LU.217 

dition  for  increase  of  nn  estate,  put  the  case  always  of  land,  to 
which  livery  is  requisite,  31  Edw.  1.  Voucher  ^3.  31  E.  1. 
Rqgmmfs  et  Faiif,  119.9  E.  9.  QuidjuriaclamaiSS,  18  B.  9. 
Voucher  265.  7  E.  10.  10  E.  3.  40,  55.  10  Ass.  p.  15  &  If). 
12  As«T.  p.  5.  32  K  3.  (iarr.  30.  43  E.  3.  35.  43  Ass.  p.  41.  44 
E.  3.  Attaint  22.  5U  K.  3.  27.  G  R.  2.  Quid  juris  vlamat  20.  27 
H.  6,  7.  Plow.  Com.  Sayo's  case,  272.  Plow.  Com.  the  Lord 
LoveTti  case,  487.  The  second  objection  was,  that  such  con- 
dition which  increases  an  estate,  ought  always  to  raeige  tlie 
first  estate  upon  the  increase,  and  make  all  but  as  one  estate 
and  one  grant,  and  therefore  it  ought  to  be  annexed  to  an 
estate  for  years  or  life,  which  so  may  merj^e  on  the  perform- 
ance of  (he  condition,  that  all  shall  be  bal  oru-  estate  by  one 
grunt,  and  not  several  and  divided  estates  ;  and  therefore  in  all 
the  said  books  such  condition  is  always  annezed  to  an  estate 
wkich  may  merge ;  Imt  in  the  case  at  nar  the  condition  is  an- 
nexed to  an  estate-tail,  which  cannot  merge  {d)  by  the  access  ^ 
of  the  fee-simple  to  it;  and  cuch  condition  was  never  annexed  2B1.Coib.177. 
to  an  estate-tail,  in  any  book  or  precedent  which  can  be 
shewed.  As  to  the  objections  to  (he  form  of  the  grant,  the  objcetiou  u> 
first  was,  that  aAer  the  Queen  had  granted  the  reverstoo  to  avmoftlw 
Thomas  Tyndai^ and  to  the  befrsof  Us  body, she  now  upon 
the  Cbnltfwjf  grants  to  him  prwdickm  raieriiimm  lo  hiin  and 
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\m  beitu :  in  which  it  was  natd,  the  <2iieeil  was  r'.'>ceived  in 
her  grant,  for  prcsdkla  rcvrrsio  is  that  which  the  Queen  had 
granted  hefure  to  Thomas  Tyndal  in  tail,  which  now  she 
cannot  ^rant  in  fee-fimple,  for  iufentio  Re^inm  non  conrenit 
cum  kge,    for  liiut  which   i>he  hath  granted  GrHt  in  tail, 
[*7da.J   «8be  cannot  afterwards  grant  in  fee,  and  the  estate  tail  was 
granted  abtolotely,  and  cannot  be  merged  or  destroyed  by 
the  said  grant  upon  the  ^^aid  contingency.    The  second  ob- 
jection, as  to  the  form  of  the  jiran^,  was,  that  the  i^ratit 
founded  only  in  covenant,  which  in  the  case  of  inhentance 
shall  not  traii^^fer  it  in  the  King^ii  case,  as  it  may  in  case  of  a 
dialtel,  and  tbr  that  the  words  nro,  that  the  Queen  wills  and 
declares*,  tliat  if  the  said  Thomas  Tyndal  shall  pay  ^Qs.  then  the 
said  Queen  grants,  that  the  said  Thomas  Tyndai  and  his  heir<i 
shall  have  ih.c  snid  reversion ;  so  th;it  tho  reversion  itself 
is  not  granted,,  but  is  a  «^rant  which  soiinds  in  cov^jnant,  that 
A  grant  with  a  he  shall  have  the  said  revert^ion.    But  it  was  resolved  by  llio 
^it'iMy  be  ^1*^^  CouK  upon  solemn  argument,  that  the  said  grant  was 
imwie«rw«ii    S****^'   W       '^^  objectionft,  it  wa4  resolved, 

oftiiini^swinrh  that  such  ^nni  with  a  condition  precedent  may  be  made,  as 
of  Und  wSiili*  Ihiiifx''  which  lie  in  {;rant,  as  of  land  which  lies  in 

lies  in  Uvcryj  livery,  and  may  be(^)  annexed  as  well  to  an  estate  tail,  which 
and  inav  Ue  cannot  be  merged,  as  to  an  estate  far  life,  or  years,  whidi 
M°MMtatJ^  may  be  merged  by  the  access  of  a  greater  estate.  But  aach 
tan  wMeb  can-  increase  of  an  estate  by  force  of  a  condition  precedent  ought 
ant  he  nurcrrti,  fo  havo  four  iocideuts :  l.(^)  It  ought  to  have  a  particular 
fcrYlfcor*'***  estate,  as  a  ff^tindation  lipon  which  the  inrrensc  of  the  greater 
ycnrs,  which  estate  shall  be  built.  2.  That  8uch  particular  estate  onf^lit  to 
iimy  be  merged  continue  iu  the  lessee  or  grantee,  till  the  increase  happens. 

ISi^IlSSitr  <ll>  5^  !£;  contingency  happen^ 

estate: bvtracli  or  Otherwise  it  snail  never  vest.  4.  The  particular  estate  and 

an  incrcaiie  of  |he  iQcrcase  ought  to  talce  effect  by  one  and  the  same  instru- 
forMoracon-  deed,  or  by  several  deeds  delivered  nt  one  and  the 

ditionprccc-  Same  time,  and  not  by  several  deeds  delivered  at  several 
dent  ought  to  times  (  a).  As  to  the  first,  it  is  proved  by  all  the  said  books,  that 
^»ittl**iat  ^^^^^  ought  to  be  a  precedent  estate,  upon  which  the  estate, 
ongiit  to  have  as  upon  a  fonodation,  may  increase  (f ) :  but  Coke  Chief  Justice 
a  particuUr  es-  said,  that  soch  foundation  ought  to  be  permanent  and  not  re* 

5iili-'i-^"!?  vocable  at  the  will  of  tlie  irrantnr  or  lessor:  and  therefore  if  a 
panicuiar  es-  ^  \  . 

tMtfonirhtto  nian  grants  an  iulvow^on  to  another  nt  will,  upon  condition 
continue  m  that  if  ho  do  such  a  thing  that  he  shall  have  fee,  in  that  case 
arrateirtiu'  the  estate  at  will  is  not  any  such  (bundatiou  as  the  law  requires 
Seiocraai*  to  support  an  increase  of  an  estate  of  freehold  or  inheritance;  for 
1 1.  [  >T .  ns.  3.  It  the  grantor  may  determine  the  will  hefiwe  the  ooadition  per* 

ought  lo  vert  w  *  r 

at  the  time  the  cootingency  happens,  or  otiienrise  it  shall  never  veel.  4.  The  partiealar  esuteaai 
tiie  iocreasc  on^ht  to  take  effect  by  one  and  thf  s  mic  Instrument  or  deed,  or  by  several  deeds 
delivered  at  ooc  and  tbe  same  time.  f  Co.  Lit.  217  b.  12  Co.  61  a.  §  2  Urownl.  251. 
II  Plowd.  485  a.  48'.'  a.  2  Co.  71.  Co.  LH.  217  b.  Such  fouodHtiou  ought  not  to  be  rcvocAble  at 
thft  wiU  of  the  graator  or  k«or.  f  Touch*  129.  Feame  Cam.  Teem. 279.  7th  edit.  CnuM,  Vol.  3. 
314.  Com.  Dig.  Good.  B.  3. 

(a)  In  Shephard's  Touchstone,  189.  aoo-  and  nponaa  uaUwlul  conditioa  U  »hati  not, 
Aer  requisite  is  mentioned,  viz.  that  the   incrsass,  Vid.  Feane  Coat.  "^—'--^ 


coiulilion  be  possible  and  lawful ;  for  upon  9T9»7tflcd«  Ccnia  Dif •  GOai*  B*  t. 
an  iiuyo^iblc  condition  the  estate  caanot» 
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formed,  and  «o  avoid  hie  own  grant,  and  a  lease  at  trill  caanot 

support  a  remuindrr  ovrr.    And  if  a  mnr  !rri)ntsan  advowson, 
or  a  rent,  &c.  for  years  upon  condition  fhat  if  the  lessee  pays  lo'co.  50b.* 
10s.  within  one  year,  that  he  tihall  have  for  life,  and  if  after  i  Roii.Rcp^2L 
the  year  he  pays  20*.  that  he  shall  have  fee;  the  lessee  pays  the  f  *J^^j*L?J**' 
lOt.  within  the^ear,and  after  the  year  he  nays  the  90f.  accord-  |  ' 
ing  to  the  condition,  yet  he  shall  have  hot  for  life,  for  the  estate 
for  lifo  5if       fitne  of  the  <jrant  was  l>ut  in  continnjcncy,  which 
is  not  a  foundation  upon  which  a  ^re  iU  r  can  increase,  for 
a  possibility  cannot  increase  tipon  a  possibility,  and  the  estate  of 
*Me^imple  cannot  increase  upon  the  estate  for  years,  for  that   [  "75  b.] 
la  merged  by  the  access  of  the  estate  for  life,  as  shall  be  after- 
wards said.  As  to  the  second,  the  privity  of  estate  ousht  to  (a)  Tin  1  r^u^  of 
continue;  and  that  is  proved  by  the  said  ca«e  of  the  Lord  Lo-  j^*^^^'' 
veil  :  and  then  fore  if  tho  lessee  for  life  or  years,  or  the  donee  8  *Bn 

in  tail  who  itas  such  a  coiidilion  annexed  to  his  estate,  aliens  ElipoVit.  de pa- 
before  the  condition  perlbrnied  ;  or  if  lessee  for  life,  or  years,  rolt44. 
surrenders  to  the  lessor,  he  shall  never  take  benefit  of  the  g^'  [^^^ 
condition  afterwards,  for  the  privity  of  estate  in  sueh  case  piowd.483K. 
on^ht  to  continue,  for  the  increase  of  the  estate  ought  tu  enure  Cr.Gir*359* 
upon  the  particular  e«t:i((^,  n-^  u[K>n  a  fonndiition  ;  and  there- 
fore if  in  such  case  the  lessee  tor  life  or  years,  or  the  dtmce 
aliens  all  hit>  estate,  and  takes  baciv  an  estate,  and  ui'tei  wards 
performs  the  eondition;  yet  notbing  shall  thereby  acerue  to 
him,  because  by  tho  absolute  alienation,  the  privity  was  once 
absolutely  destroyed,  which  cannot  by  any  reprisal  of  an  estate 
l)e  revived:  as  if  one  coparcener  after  partition  makes  a  feoff^ 
nient  in  fee,  and  takes  buck  nn  e^^tate  lo  herself  again,  and  her 
heirs,  yel  the  privity  of  the  estate  to  have  {d)  aid  to  derai^n 
the  warranty  paramount  is  destroyed,  II  H.  4.  8Sb.  Ftcfe 
3SK,3.20  b.   80  if  tenant  by  homage  (r)  ancestrel  makes  a 
feoflTinent  in  fee,  and  takes  back  an  estate  to  him  in  fee,  he 
shall  not  hold  by  homaije  ancestrel,  Lit.  ^-''2.  fib.      "3  b.    But  If  lessee  for 
if  lessee  for  life,  &c.  grants  his  estate  upon  condition,  and 
enters  for  the  condition  broken,  and  afterwardii  pertonus  (he  coaditioo»ilad 
condition,  there  peradventure  the  fee  shall  accrue  to  him  ;  for  enttrafordMr 
the  possibility  was  not  absolutely  destroyed ;  and  when  he  en-  JJJ^J*^ 
ters  for  the  condition  broken,  he  is  in  hi^  old  estate;  and  that  performtite 
the  particular  estate  sliould  continno  to  nil  respects  is  not  ne-  condition,  jvr- 
cessavy  ;  but  if  such  a  privity  of  estate  continues  as  is  capable 
of  ail  increase,  it  is  suiltcient.    And  therefore,  if  such  lessee 
for  life  makes  a  lease  for  years,  or  if  lessee  for  years  makes  a  i  HoUa82  ib:^! 
lease  for  a  lesser  term ;  or  if  such  donee  makes  a  lease  tor  his  Br.Pciieni|rt.io! 
own  life,  or  for  years,  yet  for  the  privity  of  estate  which  con-  Br.CoparceuA. 
tinues  in  them,  they  are  capable  of  an  increase  of  an  estate  :  dcAU[3M.''Silli, 
but  if  such  tenant  in  tail  makes  a  lease  for  the  life  of  another,  Couotcrpr.de 
there  he  is  not  capable  of  any  increase,  because  he  has  gained 
a  new  reversion  in  fee,  and  the  tirst  privity  doth  not  remain  ;  [47.  co'lu 
and  yet  in  such  case  if  the  lessee  fbr  life  dies,  there  the  first  ii»3'a.  S03b! 
privity  of  estate  is  revived.    So  if  a(^/)  man  makes  a  gilt  to  Gift  to  onoaiul 
one,  to  have  and  to  hold  to  him,  and  his  heirs  of  the  My  of  ^'^"''^^ 

'        boiiy  ul  Jill 

wife  hoi^otton,  with  con^Uoo  to  Imvc  fco,  the  wife  dies  without  iMttSf  1^  pcifbnnancs  of  IIm  CMb* 
aitiou  be  MhaH  have  lc«.  2  BrowoL  'HI.  Rayiuoad  4H. 
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his  wife  begotten,  with  such  condition  ut  mpra^znit  aAerwardtr 
'  the  wife  dies  without  issue,  so  tiiui  uuw  he  is  become  teoaoC 
Ih  tail  after  poBubilitv;  in  that  case^  although  the  ettate  he 
i^haogedy  yet  leraamoeh  as  the  privity  remalosL  he  may  by  ther 

(a)  2Bniwiil*    nerformance  of  the  condition  have  fee  aHer*  So  if  a  (a)  leaie 

be  tiiado  to  two,  with  condition  to  have  fee,  and  one  die?,  the 
Burvivor  niny  perform  the  condition  and  have  fee.  But  if  the 
f*  76  a.  J  said  *joint-teiiants  have  made  partition  of  the  term,  the  condi- 
fflikiTL^Sn  "  destroyed ;  for  the  estate  in  fte  ought  to  increase  to  them 
oftt  term,  to  j^'^^b )  ^"^^  severalty.  And  in  the  case  at  bar,  althoogh 
yrhlcb  a  coadi-  T.  Tyndal  had  died  before  the  performance  of  the  condition^ 
/wV^ii^iScd        ^^'^^  ^^^^y  might  have  performed  it ;  for  nl though  the 

the  coQditlaa  '  persons  were  altered,  yet  the  same  estate  continued  ;  and  this 
18  gone.         power  to  perform  the  condition  descended  (^*)  to  hi«  heir,  as 
(^2]|6ll,Eep>  au  iaheritaoce  annexed  to  the  foundation  which  descended  to 
hini,  and  he,  after  the  condition  performed,  should  have  the 
reversion  in  fee  quodam  modo  by  descent,  as  in  Shelley's  case, 

Sti'thJuhX  P^"^'  ""^"^y  ^^PorN.    And  ahI»ough  it  is  requisite 

crease Rhoulti    ^^at  privity  of  estate  should  continue;  yet  it  is  not  requisite 
wgeihcpar*  tliat  the  increase  should  merge  the  particular  estate*  for  if  a 
tkiiltf  estate,  jg^^  makes  a  lease  for  life,  the  remainder  for  life,  or  m  tail, 
on  condition  that  if  the  first  lessee  doth  such  a  tiling,  thai he 
shall  have  fee ;  in  thdt  case  by  the  performance  of  the  condH 
tion  he  shall  have  fee  ;  ond  >et  it  shall  not  merge  the  estate  for 
life,  quod  fuit  concessum  per  curiam.    And  if  a  man  makes  a 
JjTIf/ditfo^7o  ^"  condition,  that  it  the  ks8or(0  ousts  him 

w  fceVSftiii  J^**h"«  the  term,  that  he  shall  have  fee ;  in  that  case,  if  the 
ici>sorouits     lessor  ousts  him,  now  the  interest  of  the  (erm  is  turtied  into  a 

SiTtc?the  *" 

lessee shdl  ^  reasons.    1.  Becau.'^e  it  is  the  act  and  wrong  of  Ihe  lessor  him- 

bavefcc.  self,  whercof  he  shall  not  take  advantng^p.   2.  /^o  ?V^7//fe  that 

(c)  Co.  Lit.  the  lessor  ousts  him,  fo  inslantc  the  lessee  hath  f(  e,  and  ilie  title 

Vcl'9Ah.       ^  "  ^y  ^"^^^      ^^^^  cotidition,  whicli  paramount 

the  ouster:  and  therewith  agrees  (J  R.  2.  {d)  Quid  juru  damal. 
t^T^^nt   ^9'  ^  possession  In  an  instant  is  sufficient  to  sapporl 

faeuLunr^o   the  increase  of  the  fee,  appears  io  Ig  E.  2.  Voucher  S'CsTa 
■npixjrttlie      man  {e)  makes  a  lease  for  years  on  condition  that  if  the  lessor 
inonaiiKJof  the  doth  not  pay  to  the  les!»ee  1€0  m.arks  at  the  end  of  the  ferm, 
that  be  shall  have  fee,  there  the  end  of  the  term  consists  on  an 
instant  of  time.  And  if  the  estate*tail  of  the  I>o*  d  Siaflbrd 
had  determined  for  want  of  issue,  and  Ursula  had  died,  so  Ihsft 
the  reverpmn  of  T.  Tyndal  had  come  in  possession,  yet  (bras- 
much  as  the  privity  of  the  estate  continueth,  although  the 
v"^  t        qpa^i^y  reversion  is  altered  to  a  possession,  the  co«- 

uiToiUr  .  remaineth.  But  there  is  a  difference  between  the  con- 
iMirt  of  tbe  tinuance  of  the  privity  of  the  estate  of  \he  (/)  lessor  or  mnlor, 
lessor  need  a^d  tho  privity  of  the  cstale  of  the  lessee  or  crantee  *  for  the 
^hc  coo-  privity  of  the  estate  on  the  part  of  the  leswr  iieeito  not  he 
rji^  \u  <„,  ;  ^ although  the  lessor  or  grantor  aliens  his  reier- 

^^67Bi  vu  wl  "  »i^»'nied,  &c.  yet  the  condition  renaiaa;  for  hy 

Iwiu  ^/ft£^  JS'b.  W  i  Uiwwttl.  227,  2^.  to.  Ut. 
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act  (hat  he  can  do  can  he  frustrate  or  derogate  from  his  p^rant ;  , 
•and  therewith  an^ree  81  Bdw.  1.  Ft^tmnu  tt  Faiisy  f  119.  tCo.Ut,tub 
'6  R.  S.   Quid  juris  clamat  (a)  S?0.  and  Plowdeirs  Com.  in  the  Lcnee  for 
said  case  of  the  JLord  Lovel.    But  if  lessee  for  years,  with  JJUtjJlJf}^, 

condilion  to  have  fee,  accepts  a  release  from  the  lessor  to  him  have  fee,  ic- 
for  his  life,  or  in  tail,  and  afterwards  the  condition  is  per-  cepts  r  j«dc«se 
formed,  he  shall  never  have  fee,  because  *lhe  estate  for  years,   [  *  76  b,  ] 
which  18  the  foundation  upon  which  th^  fee  should  increeie,  is,  [^7./^'' 
hy  his  own  acceptance  of  a  greater  estate,  merged,  and  has  no  u^n 
continuance:  as  if  lessee  for  year;*,  without  impeachment  of  fonnanceof 
waste  (b)  iakea  confirmation  for  life,  the  privileg^e,  which  was  ^^i^'^jjj*"* 
annexe  f!  to  the  estate  for  year**,  is  lost,  f>  11.  5.  9  a.  3  Ed.  3.  hlf^fce™** 
44  a.  b.  in  Mary  de  la  tldle's  case,  28  H.  8.  Dyer  10  b.  &c.  ,  .  ^    .  ^ 
And  it  was  resolved,  that  if  Queen  Elizabeth  had  died  bebre  n»»a.«r 
the  condition  performed,  that  yet  Tyndal  might  have  per^  (&)  Dv.  10.  pi. 
formed  the  condition;  and  if  Queen  Elizabeth  under  her  freat  S^*  llCo.83bb 
seal  had  rrfti  ril  to  take  the  said  monev  f  r)  \nt  if  TYnHaThad  ?  S.'ilf'Viit 
tendered  it  at  the  receipt  ot  the  Exchi  f]  u(  r,  that  he  Imd  gained  19  h.  6.23«» 
the  fee-simple,  for  tlie  Queen  by  no  means  could  counteroiand  P"pl»-iy^. 
or  binder  the  increase  of  the  estate  in  such  case.  tl*l  83«. 

Ftoph.  194.     («)  3  BrawnL  SSS^ 

As  to  the  third,  it  was  resolved,  that  if  the  condition  had  irthecooditio& 
been  that  when  Tyndal  should  pay  to  1. 8.  SOs.  that  he  should  tifeaTshouid 

have  fee,  that  presently  by  the  payment  by  operation  of  law,  pay  to  I.  S.  20«. 

the  fee  wonkl  he  (d)  divested  out  of  t'le  Queen,  ajid  vested  in  that  he  should 
Tyndal,  and  that  for  necessity,  for  it  it  should  not  vest  at  the  ^^^,f*^t*"JJ^ 


disable  the  Queen  to  make  such  grant,  and  therewith  agrees  tlM<_ 
Plowd.  Com.  in  the  said  cn55C  of  tlie  Lord  Lovel;  for  there  it  Plow.-i89a. 
is  said,  when  the  condition  is  performed,  the  fi  e-siniple  shall  Co.  Lit. 354 1». 
be  immediately  out  of  the  King  w  ithout  petition  or  Momlrans  2C©.5JH». 
de  droiU  or  other  circumstances,  for  ir  he  ought  to  slay  to 
use  sucn  circumstances^  then  it  will  not  vest  presently;  and 
if  it  will  not  Test  presently,  er^o  it  will  never  vest ;  for  if  an 
estate  cannot  he  onlnr^ed  at  the  time  of  the  enlari^'cnirnt  ap-  • 
pointed,  it  shall  never  be  enlarged  :  r^nd  these  arc  tbe  words 
of  the  book  ;  and  therefore  for  necessity  the  fee-biui[)Ie  shall  .  . 

pass  in  the  ca^c  at  bar  out  of  the  Queen  without  any  circum- 
stance ;  for  the  law  will  never  require  circumstance  when  it 
will  subvert  substance.    And  therefore  there  is  a  notable  case 
in  49  E.  3.  16  a.  b.  where  the  case  was,  that  Isabel  fr)  Good-  {>■)  2  Bromt 
cheap  was  seised  in  fee  of  a  certain  house  in  London,  and  2^53  b 
by  her  will  in  writini:^  and  enrolled,  devised  the  said  house  Lit.  Rep.  123. 
held  of  the  King,  to  Richard  Goudcheap,  to  him,  and  to  llie  Oodb.443.  Cr. 
lieiraof  his  body:  so  that  if  he  died  without  issue,  that  tlMs  che^32^fir; 
said  lands  should  be  sold  by  her  executors,  or  executors  of  exe-  Demise  10. 
cutors,  &c.  and  made  W.  D.  and  W.  W.  and  1.  de  T.  her  Fiiz.  Devise  9. 
executors,  and  died  without  heir:  Richard  Goodcheap  died  f'jo^'j^^^** 
without  issue,  by  \\  hlc1i  the  house  escheated  to  the  Kiny,  and  Raym. 83. 
uflerward:)  1.  uue  oi  tku  cji^ccutors  died,  W.  W.  rciu-cd  and  2y  am.31. 

•    •  '  Hard.  13, 14. 

i>wuib.a35.  2RoU.Rcp.35L  ' 
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W.  D.  sold,  te*  And  there  it  is  made  a  question  whether  the 
sale  by  one  executor  be  good,  or  not  ?  But  it  is  agreed  by  ally 
that  if  tlte  sale  be  good,  it  shall  divest  the  land  out  of  the 
Kin^ ;  and  the  reasoo  is  for  neceseity  of  law,  for  U  the  sale  dotb 
not  divest  the  land  at  the  time  of  the  MJe,  no  lalo  afaall  be 
r  ^  77a.  3  laade  at  all,  and  the  execotors,  *  who  havo  but  a  power,  goimmiI 

have  a  petition,  Monstram  de  droUf  or  other  remedy, 
^^•totbe  As  to  the  fourth  incident,  it  was  resolved,  that  it  ouj^ht  to 

deat  it  ought  the  same  deed  or  grant,  or  by  two  dppds  deU  rered 

to  be  by  one  at  (a)  One  time,  which  is  all  one  in  eflTect ;  for,  (b)  qucc  incon^ 
and  tiiesame    tinetUi  fiutit  itiesse  videnUtTi  and  the  reason  thereof  isk  ' 


orbyt'v^t^dd  the  foundation,  idL  the  particohir  estate,  and  the  inereate  of 

delivered  at  the  estate  thereupon,  is  bat  one  grant  to  tahe  effect  out  of  one 

onetime.  uj^J  ^Jjg  same  root,  nlthoui^^h  it  vests  at  several  times,  ypt  when 

(a)  Co.  Lit.  it  is  vested,  it  has  its  vigour  and  force  of  one  and  tlic  same 

2Brownl. 253.  grant;  and  tlierefore  it  is  well  said  in  27  H.  6.  7  a.  (c)  that 

(A)  2  Brown,  when  he  lias  performed  the  condition  he  has  fee  from  the  tioM 

255  2  Co.  71  a.  of  tho  coBiiiiencemeBt  of  the  lease,  as  byoae  and  the  same 

M  INBfStttil!  Sr^'^^  same  estate. 

As  to  the  first  objection  a^^ainst  the  form  of  the  i^rant,  5n7, 
prccdictam  reversionem,  to  construe  it  to  extend  to  the  estate- 
tail  granted  before  to  Tyndal  (which  the  Queen  cannot  grant 
again),  and  not  to  the  reversion  of  the  fee  (which  the  Queen 
(^iiCo.llb.  mjiy  grant,  and  which  is. mentioned  before);  will  be  a  (d) 
construction  tending  in  great  dishonour  to  the  Queen,  and  in 
great  damag-e  and  aisinlierison  of  the  subject.    In  dishonour 
to  the  Queen  for  three  causes.    I.  To  have  her  n^rant  u[ider 
the  great  seal  by  captious  and  nice  constructioik.n  uvoided. 
S.  To  presume  such  ignorance  in  the  Queen  (who  was  a  wise, 
karnea,  and  most  excellent  Princess,  and  the  phcenix  of  her 
eex)  lhat  she  intended  to  grant  that  which  she  could  not  ^rant, 
and  not  that  which  she  could.   3.  That  the  Queen  (as  it  was 
objected)  could  not  make  puch  a  grant  in  fufnro,  when  a 
subject  might  do  it  without  question  ;  therefore  d  fortiorU  the 
Queen  might  do  it  in  such  ca»e.    Also  it  would  tend  tu  the 
damage  of  the  subject  who  shall  have  the  King's  charier  under 
the  great  seal ;  but,  by  a  nice  and  captioun  construction^  he 
shall  lo<:c  the  land  contained  therein ;  which  will  sonictunes 
tend  to  the  ruin  of  him  and  his  posterity:  and  the  r;iKes  of  Sir 
(*)  6Co. 5b. 6  Jobn  (c  Molyns,  the  Lord(/)  Chando?*,  and  the  Earl  of 
a.  U  Co.  11  b.  Rutland,  were  aidrmed  fur  ^ood  law.    But,'  note,  the  Queen 
grants  not  only  prced*  r€ver8to»\  but  also  omn'  rt  sineuC  prm* 
TVipassafa-    mis^a,  S;c.  (g)  wtiich  words  make  this  point  clear.  Andes  to  the 
tore  estate      j^gt  of  the  said  two  objections,  it  was  resolved  per  lot,  atr\ 
gency  word»?»  ^^^^^       words  were  sufficient  to  pass  the  inheritance  of  the 
ywicfvsra       land;  tor  to  pass  a  future  estate  upon  a  contingent,  words  fif 
^>eM>         fuluro  are  apt  and  sufficient  enough,  as  in  all  charters  and  let- 
If^^^ifc^  ten  patent  of  lands,  the  claitee  of  grant  of  libertiea  and  fr«n« 
11  b.^        chises  are  all  with  each  words  in  effect,  as  these  are  because 
(^)  8  Co.  55,    they  are  contingent  and  dt  JkUtro.    And  the  (A)  invention 
5€«*tCo^b.  of  thin  j^rant  to  Tyndal  was  commended  by  the  Justices;  for, 
0*)  S BrownL  Lord  Stafford  was  tenant  in  tail,  ihe  (f)  reversion 

(034  and  35  toQueeo  Mary,  if  the  Queen  had  granted  the  whole  fee-sim- 
H.8.  cs[p.Se. 
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plo  to  Tyndal,  then  by  a  common  recovery  or  finr  levied,  the 
*L«ord  Stafford  might  have  barrod  his  issues,  and  by  a  com-   £  *77b.  j 
mon  recovery  the  reversion  toT^ndal  in  fee,  which  was  neither 
the  Queen's  nor  TyndaFB  intention  ;  but  the  purpose  was,  that 
it  abonlci  be  in  tbe  power  of  Tjrndal,  and  the  iwirs  of  his  body, 
to  bold  and  restrain  the  Lord  Strafibrd  and  tbe  heirs  of  his  body, 
that  thry  ehoiild  not  alien  or  bar  his  reversion  in  tail,  or  by 
taking  the  tee-simple  out  of  the  crown  bv  the  performance  of 
the  condition  to  enable  them  to  alien.    But  Coke  Chief  Jus-  irs.aBdhis 
tice,  in  his  arsrument  moved  a  question  on  the  statute  of  (a)  34  wife  had snfTcr- 
H.  8.  c.  80.  That  if  the  Lord  Staffbrd  and  his  wife  had  suffered  ^^'J  '  l 
a  common  recovery  with  voucher,  if  that  shoold  not  bar  the  ^l^^e?,  U 
reversion  which  Tvndiil  had  in  tniL  the  reversion  in  fee  beino^  would  not  hare 
in  the  crown  :  and  thereupon  he  con«?idered  the  words  of  the  ^^J!!^^^*^*!,!^^ 
said  act,  the  preamble  oj  which  seems  to  provide  ior  the  heirs  T.h»d"in  t«a, 
of  the  bodies  of  the  King's  donees.    And  tbe  question  men-  tbe  rerersion 
tioned  in  the  preamble  is,  •<  whether  soch  foiled  and  antroe 
••recoveries  against  such  tenant  in  tail,  &c.  should,  after  the  (;o7;itt.372 
death  of  the  tennnt  in  tnil,  bind  the  heirs  in  tail,  or  not:"  b!  2Co.  l5b. 
and  l}ie  bodv  of  the  act  is  '*  for  the  plain  declarntion  whereof,  16.  34di36H. 

and  to  avoid  ;ind  extinct  from  henceforth  (bversity  of  opi-  f";'^ '^j,^* 
*•  nions  in  sucii  cases,  be  it  ordaiuud  and  enacted,  that  no  such  i^;,  {41,  2  Co. 

feigned  recoTonr  hereafter  to  be  Imd  by  assent  of  parties,  .'i2a.6Co.55a. 
*•  against  any  such  tenant  in  tail  of  any  lands,  &c.  whereof  the 
**  reversion  or  remainder  at  the  time  of  such  recovery  had  shall  ]vfooV  115,1%. 

be  in  tlic  King,  shall  bind  or  conclude  the  heirs  in  tail,  whe-  1  And.  46, 47. 
"  ther  any  common  voucher  be  had  in  nny  such  feii^ncd  reco- 
**  very  or  out,  but  that  after  the  death  ot  every  such  tenant  in  piowd  555  a 
•'  tail.  See,  the  beirs  in  tail  may  enter,  &e.'*  jSo  that  by  the  Yeir.i49.  Nojr. 
latter  of  the  act  no  remedy  is  profided  for  him  in  reversion  or 
remainder  in  (ail,  although  the  reversion  of  the  fee  be  in  the  S'Leon.Tr, 
Kinq:-    r»ut  ypt  the  Chief  Justice  held  that  by  neccsjiary  con-  4 Leon.  40. 
seqm  nce  (ij)  such  reversions,  and  remainders  in  tail  arc  pre-  2nIiiroBrn 
served  by  the  said  act:  for  when  there  is  tenant,  iu  tail,  the  32I  Ueo.inAshi 
remainder  in  fee,  and  tenant  in  tail  soffers  a  common  recovery,  M.  N.  Ben. 
the  reason  of  tbe  bar  of  tbe  estate  of  him  in  the  remainder  ?]\^]:^\,J 

...  .      .  1  .     ,  .  KOn.  Kcp.  lUlf. 

who  18  a  stranger  to  the  recovery  is,  by  consequence,  because  Rayin.349. 
the  common  recovery  bars  the  estate  of  the  tenant  in  tail  who  Cr.  Eli».  595. 
is  party  to  the  recovery,  and  by  consequence,  all  revers^ions  ^^^f^^^^ 
and  remainders  of  common  persons  expectant  thereupon :  gj, 
but  when  the  act  of  34  Hen.  8.  provides,  that  no  common  re- 
covery had  against  tenant  in  tail,  who  is  party  to  the  recovery, 
shall  bar  his^  issues  when  the  Kinff  has  the  reversion,  Slc. 
(horeby  inclusive  the  art  preserves  the  reversions  and  remain- 
ders in  tail  of  the  Kinjj's  s^rnnt,  for  they  cannot  be  barred,  but 
w  hen  the  estate  tail,  upon  which  they  depend,  is  barred  ;  and 
that  is  the  reason  that  when  tenant  in  tail  it  hi  of  another  es- 
tateif  and  sulfers  a  common  recovery  as  tenant,  it  shall  not 
ber  *any  reversion  or  remainder,  because  tbe  same  should       78  a,  ] 
bar  the  estate  of  the  tenant  in  tail,  who  is  party  to  the  reco- 
very ;  for  (c)  qiiod  non  valet  in  principali  in  acccssorio  scu  (c)  2BroviiI. 
comtqnenti  non  vakbii,  ct  quod  non  vakt  in  magis  propin^uo^ 
non  vakhit  in  magis  remoto.   And  if  the  Lord  otaflbra  might 
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have  barred  the  reverwion  in  tail  of  Tliomas  Tyodal  before 
the  condition  performed,  the  invetitioii  oi  the  said '  grant  had 
liiilfiil  of  its  final  purpoaa:  Ibr  mhUb  came  it  ■camod  to  Ika 
Lord  Chief  JoRtice,  that  Hm  said  act  |NreAervflfl  tie  mii  le- 
versioo  of  the  said  Thonus  Tyndal ;  quod fuit  contmum  per 
If  the  mrer-  iofnm  rur'mm.  Lastly,  it  was  re8oi%'ed  per  (olam  curiam,  twit 
r^^ainedln  ihc  (o)  reversion  in  fee  had  remained  in  the  crown,  that 

crovn  fliie^  ^®  ^"^^  levied  by  the  «aid  Edward  Lord  Stafford,  the  fother, 
icMbf  E.  had  Bot  barred  the  Lord  Btafibrd  that  now  is,  bat  that  ha 
bireduJ-^''*  might  enter  accordiruf  to  the  reaolutton  in  (b)  Notley'tcaH^ 
Iwtluch  iMue*  Posch,  31  EU%.  in  Communi  Banco,  et  prcecipue  by  reuoa  af 
might  bare  en-  these  words  in  the  said  act  of  1 1.  H.  The  said  recovery,  or 
tered.  «(       other  things  or  thinof  hereaf  ter  to  be  had,  done  or  safer- 

^*  ed,  by  or  againnt  the  such  tenant  in  taiJ,  to  the  contrary  uot- 

Kel.  213.    Cr.      WltDStaOOia^  (B^« 

El.  5§r>.  1 2.  'cr.  Car.  490.  4  Lean.  40.  1  Andm.  46.  (1)  Hob.  m  Co.  Lit.  373  a.  R^a. 
323,3124.  8«r.  106. 

Tad.  npon  tha  caartfacliea  of  tlieaUt.34H.  8.c.  «k  aete  (c  1.)  fFkmmtt  4m, 


[78  b.]  .  WYAT  WILD'S  CASE, 

Trill.  7  Jacobi  I. 
lo  theCoaunon  Pleaa. 


Wood      I'  acommener  parcbaies  fiaKcl  of  the  laad  in  which  he  has  conmoo  ^f 

pendant,  the  common  shall  be  apportioaed  :  bal  if  he  paidlHB  |U* 


r. 


vnV**«> u       fcl  of  the  land  ia  which  be  has  coanaoa  appurtenaat;  lacb 


c^tinrt. 


Uut  in  (  UIk  r  case,  the  coniinoti  ^liall  beapportioaed  by  thcatieaauoo 
ia  fee  oi  parcel  ot  i\\c  land  lo  which,  &c. 
Aaddwalicaoa  may  plead  that  be  iatflia«d,&c.  aad  thai  fat  aadaU 
thaae  wheae  estate  he  baa,  ftc.  have  uaad  to  l^ve  coaiaioo  ef 
ftc  6.  G.  1  Browa*  130. 


In  a  replevin  between  William  Wood,  plaiiitiii,  and  WilUaH 
Norton,  Esq.  defendltnt,  upon  taking  of  bia  aheep  at  Cn»y- 
doB  ID  the  county  of  Surry,  in  •  place  called  Norwood :  ^ 
ddbndaiit  nidi  thnt  the  plftee  whmi  ^  dplh  ctwUMa  ^ 
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Gcre?,  part  of  the  manor  of  Croydon,  and  entitled  himself 
to  have  common  there,  and  avowed  ior  damai^e  iea^aat. 
The  plaiotiff,  in  bar  of  theavKmry,  said,  that  be&re  and  al 
tin  tune  of  the  taking,  he  himself  was,  and  yat  ia  aaieed  of 
five  ncro^  of  land  in  Croydon,  aforesaid  in  fee,  and  that  he 
and  all  those  whose  estate  he  hm  in  the  said  five  ncres  a  tern* 
pore  cujus,  Src.  have  used  to  have  comnioii  of  pasture  in  the 
said  tiOQ  acres  for  all  bis  commonable  cattle  levant  and 
couchaot  upon  the  said  tve  aaret  of  land,  eft  aU  times  of 
the  yeaTfiSS  to  the  said  five  acres  of  land  appertaining ;  for 
which  cause  he  put  in  his  sheep,  &e.    To  wbi^h  the  de- 
fendant said,  that  before  the  said  William  Wood  hnd  any 
thins:  in  the  said  five  acres  of  land,  one  Wyat  Wild  was 
seii^ed  of  a  messuage  and  40  acres  of  land,  in  Croydon 
aforesaid,  whereof  the  said  five  acres  were  pared,  in  fee, 
and  that  the  said  Wyat,  and  all  those  whose  estate  be  had  in 
the  said  messuage,  and  40  acres  of  lead,  whereof,  &c.  a  tem^ 
pore  cujusy  S  c.  had  common  of  pasture  in  the  said  5^0  acres 
for  all  bis  commonable  cattle,  levant  and  couchant  upoo  the 
said  messuage  and  40  acres  of  land,  whereot  li^c.  as  to  the  said 
mesBQBge  aw  40  acres  of  land  appertaining  ,and  the  said  Wyat 
being  so'aeisad  of  the  said  five  acres,  enfeMled  one  John  Wood 
in  fee,  wliose  estate  the  said  William  Wood  before  the  time  of 
the  tnTctn";',  ^'c.  had,  idrv^qite  fViUkV  JVooff,  rnhre  inde  rlarn 
coijninui'  pasliir  in       said  '2'\0  acres,  &c.  pro  omnibus  avcr^  suis 
communih'  sup  prcad'  quuKi  «rr'  ter*  levant  and  couchant,  &c. 
*pat  in  his  cattle,  and  he  took  them  as  damage-fcasant,  &c.     *  79  a.J 
upon  which  the  plaintiff  demarred  in  law*  And  the  last  tern 
and  this  term  this  case  was  ai^^ued  hy  the  Serjeants  at  the  bar; 
and  now  at  this  term  it  was  arp^nod  at  tlie  Bench  by  all  the 
Justices,  sc.  Coke  Chief  Justice,  Walnicsley,  Wai  button,  Da- 
niel, and  Foster  :  and  in  tiiia  case  two  poinU  were  resolved,—^ 
1.  That  (be  the  said  (a)  common  appendant  or  appurtenaat)  (a)H(A.  235. 
the  common  in  the  case  at  bar  is  apportionable.  2.  That  the  3«;'  ^iJu 
pleading  thereof  was  sufficient.  As  to  the  firat  it  was  well  a-  ' 
greed  that  common  appendant  was  of  common  ri^ht,  and 
severable  ;  and  although  the  commoner  in  such  case  purchases 
parcel  of  the  land  in  which,  he.  yet  tlie  common  shall  be  ap- 
portioned, but  in  such  case  common  appurtenant,  and  not 
appendant,  by  (6)  purchase  of  parcel  of  the  land  in  which,     winch.  46. 
Ac  is  extinct  for  the  causes  and  reasons  given  in  Tyrriagham'a  Hob. 235. 4 
case,  all  which  was  affirmed  for  gooA  law  by  the  whole  court(  a  ).  38  a.  Co.  Lit. 
And  it  was  strongly  urjjfed,  that  common  appurtenant  shall  "* 
not  be  severable  in  the  case  at  the  bar  for  divers  ren^<on«». 
i.  Because  this  common  appurtenant  wholly  belonged  lu  a 
'iMMite  and  40  acres  of  land  by  prescription ;  and  he  by  his  own 
net  cannot  make  this  entire  thinf  several.  2.  The  feoffee  of 
nreel  sh^  not  have  eonmon,oecau8e  the  prescription  fails, 
ibr  DO  coxDinon  was  ever  appurtenant  to  that  parcel^  hut  to  the 


(4)  Vid  uvlcs  to  T^rringkami  CMC,  Vol.  U.  p.  acsU.  et  »€q, 
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messuage  and  all  the  land.  &  Common  appurtenant  ia  a  thin^ 
agaiott  common  rigbtt  and  tberofore  by  the  act  of  tbe  party 
anall  be  no  mora  severed  or  dirided,  tban  a  condition  or  nomi^ 

ne  poena?, or  any  other  ihing^  against  common  rfjrh!.    As  to  that 
it  wa«  answered  and  l  esolveri,  that  it  appears  by  the  prescrip* 
tion,  that  the  said  cainmon  i»  Hovenible,  for  the  prescription  in* 
(a)  Cr. Car. 482.     have  common  in  the  land,  in  which,  &c.  to  be  taken  by  the 
Noy3().iiob.    months  of  his  beasts  which  are  (a)  levani  and  couchant  on  tbo 
83ft.  land,  to  which,  &c.  and  that  extends  to  the  whole,  and  to  every 

parcel,  and  it  can  br  no  more  dama«^n  or  charge  to  the  tenant 
of  the  land  in  uhich,  &c.  after  tl)e  severancr,  tlr.ui  it  was  be- 
fore, lor  no  other  beasts  can  pasture  there,  but  those  whrcli  are 
levant  and  conchant  on  the  land,  to  which,  &c.    But  if  he 
(i)  1  AndenMi        ii^g  eommon  appurtenant  (&>  purchases  fMircel  of  the  land 
44%*oidX%3!      which,  &c.  all  the  common  is  exdoct:  or,  if  he  takes  a  (r) 
winch.  45.       lease  of  parcel  of  the  h\\\{\.  all  is  sir^pended,  because  it  is  the 
Nay.  30.  Co.     folly  of  the  cotniiioner  to  intermeddle  with  part  of  the  land  in 
C^^R^***      which,  &c.  which  belongs  not  to  him:  but  when  the  commoii- 
(c)  *)  Co.  135 a.  er  intermeddles  but  only  with  his  own  laud,  by  alienation 
Co.  Lit.  148  !>.  thereof^  that  shall  not  in  such  case  turn  to  his  prejudice,  for 
1  RoU.  938.     iii^i  1^      against  any  rule  of  the  law,  as  tlie  other  case,  when 
he  purchases  part  of  the  land,  in  which,  &c.  because  his  com- 
[  •  79  D«  J  mon  appurtenant  was  against  *conimon  right;  and  he  cannot 
common  in  his  own  Innd  which  he  has  purchased.    Aim\  it  viill 
CQ.Lit.122a.  be  u  great  inconvenience,  if  by  the  alienation  of  parcel  the 
alienee  shall  lose  tbe  common  which  belongs  to  biiu,  for  then 
the  alienor  shall  lose  his  common  also;  for  by  the  reason 
which  has  been  made,  Wyat  Wild  cannot  prescribe  to  have 
common  to  the  house  and  35  ncre'^,  because  the  common  was 
entirely  appurtenant  to  the  iuesibuai;e  arid  40  acres,  and  if  the 
law  should  be  such,  all  common  appurtenant  lu  England  wuuid 
4Co!%  iL*     ^      destroyed  (which  would  be  against  tbe  eommon  wealth) 
n>b.235?'      for  no  land  continues  in  so  entire  a  manner,  every  acre  to» 
gether  with  another,  as  it  has  been  ab  initio,  but  for  preferment 
of  younger  sons,  advancement  (tf  daughters,  payment  of  debts, 
or  other  necessary  considerations,  part  has  been  severed  ;  and 
therefore  this  case  is  not  like  a  condition,  or  nomine  jmnw, 
which  are  entire,  and  not  severable  by  the  act  of  the  parties^ 
but  la  like  a  rent  reserved  on  a  Iraie  for  years :  and  therefore 
Moorii  i.      if  a  man  makes  a  lease  of  three  acres^each  of  equal  yeariy 
Co.JUi.148.     value,  repdering      rerit,  and  the  lessor  grants  the  reversion 
or  one  acre,  and  the  tenant  attorns  (b),  the  urantee  shall  have 
1^^  rent    lor  uithough  it  was  one  lease,  one  reversion,  and  one 
rent,  yet  that  was  incident  to  the  reversion,  which  waa  severs* 
ble,  and  the  rent  shall  wait  upon' the  reversion,  and  upon  every 
part  of  it.  So  in  the  case  at  bar,  although  at  the  beginning 


(b)  Attornment  is  now  unnecessary,  Ann. 
c.  16.  8.  9.  but  that  the  craotec  may  be 
able  to  recover  his  part  of  the  rent  from  the 
IsNoe,  it  is  still  ncccwary  tbal  the  lessee 


should  agrer  to  the  ap|i<>rttunnicnt,  or  th.if 
the  apportionuiciit  stiuuld  be  made  by  a 
jury,  BUa»  v.  Cellitu,  b  Barn,  and  AM.  Vli.  & 
C.  1  Dow.  aad  ftyl.  S91. 4  Madd.  tea. 
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there  wait  but  one  comiuon  ationdant  upon  one  tenancy  ;  yet 
foFEsmucb  B»  it  ia  attendant  upon  the  tenancy  which  is  sever* 
able,  and  upon  every  part  of  it,  the  alienee  of  part  of  the  te- 
nancy shall  have  common.    So  if  he  who  has  such  conimon  ap- 
purtenant to  land,  lenses  pnrt  of  the  land  to  another,  the  lessee 
fhall  have  common  for  the  bea-t>  levant  and  coir] i ant ;  and 
if  an  advowson  be  appendant  to  a  manor  which  liesceuds  to  Moor  463. 
divers  coparceners^  aim  the  copareenem  make  partition  of  the 
manor  to  which,  Set,  without  speaking  of  the  advowson,  the 
advow8on,  notwithstandini;  the  division  and  severance  of  the 
nanor  (o  which,  Sec.  remains  appendant,  13  E.  3»  Quare  imp.  :iSaik.24.  14 
58.  19  Kd.  :i.  ihid,  59.  17  K.  38.  43  Ed.  3  :;5.  13  E.  2.  Quare  H«y.  ii>8. 
iiiqj,  i7U.  2  H.  7.  5.    Vide  4  Kiiz.  Dy.  iilJ. 


VYNIOR'S  CASE. 

Trin.  7  Jac.  1.  Rot.  ^699. 

*VViLMAM  Wit  DE,  late  of  Themilthorp  in  the  ronntv  afore-  [  *  ^  a.  ] 
said,  yeoman,  otherwiHe  called  William  Wilde  of  Themilthorp 
in  the  county  aturenaid,  yeoman,  was  summoned  to  answer 
lo  Robert  Vynior  of  a  plea,  that  he  render  to  him  80/. 
which  to  him  he  oweth,  and  unjustly  detaineth,  &e.  And 
whereupon  the  said  Robert,  by  Thomas  Vynior  his  attorney, 
saith,  thnt  nhpn^iis  the  said  \Villinm,  on  the  15th  day  of  July, 
in  the  ()th  year  of  the  reig^n  of  the  lai  d  the  novv  Kinrr  of  Eiii^- 
land,  France,  and  Ireland,  at  Themilthorp,  by  bis  certain 
writing  oblii^atorY,  o^ranted  himself  to  be  bound  unto  the  said 
Robert  in  .the  aforesaid  80/.  to  be  paid  to  the  said  Robert 
when  he  should  be  thereunto  required  ;  yet  the  aforesaid 
William,  althoti^li  oflcn  rerjuired,  the  aforesaid  90^  to  the 
said  Robert  hath  not  yet  rendered,  but  to  render  the  same  to 
him  hath  hitherto  denied,  and  as  yet  doth  deny,  whereupon  he 
saith  that  he  is  injured,  and  hath  damage  to  the  value  of  10/. 
and  thereof  he  bniiaetb  suit ;  and  he  brings  here  into  eonrt 
the  writing  aforesaio,  which  doth  testify  the  debt  aforesaid  in 
form  aroresnid,  whose  date  is  tlic  day  and  year  abovosaid,  Sec.  Dy^adiat 
And  the  aforesaid  William,  by  John  Russel  his  attorney,  craves  oyer  of 
comes  and  defends  the  force  and  injury  when,  &c.  and  prays  the  bond  and  of 
oyer  of  the  writing  aforesaid|and  it  is  read  unto  him.  lie  also  {^u^f  inu'to 
prays  oyer  of  the  condition  of  the  same  writing,  and  it  is  read 
unto  him  in  these  words :  "  The  condition  of  this  obligation  is  »ward  to  be 
*'  such,  that  if  the  above  bounden  William  Wilde  do  and  shall  n««^by**«» 
*'  from  time  to  time,  and  at  all  times  hereafter,  stand  to,  abide, 
observe^  perform^  fulliJ^  aad  keep,  the  rule^  order^  judgment, 
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aiiiiiraneiil,  tentence,  and  final  determinntion  of  Willina 
IUigge»  Esq.  arbitrator  indifferently  nained,  elected,  and 
"chosen,  as  well  of  tlie  part  and  behalf  of  the  said  W.  Wilde, 
^  *'  as  of  the  part  and  behalf  of  the  abovenamed  Robert  Vynior, 

I     oO  D.  J  «  to  rule,  *order,  ndjucl^^e,  arbitrate,  and  finally  determine,  all 
*^  matters,  suits,  controversies,  debates,  griefs,  and  coiiteutioos 
beretotbre  moved  and  stirred,  or  now  depending  between  the 
said  parties,  touchiniff  or  ooneeming  the  snm  of  (wo  and 
"  twenty  pence,  heretofore  taxed  upon  the  said  W.  Wilde,  for 
"  divers  kind  of  pari«;h  business  within  the  said  parish  ofThe- 
milthorpe  ;  so  as  (he  seid  award  be  made  and  8et  down  in 
writin«(,  under  the  hand  and  seal  of  the  said  William  iiugge 
at  or  before  the  feast  of  St.  Mtchael  the  Archangel^  next  en- 
suing  after  the  date  of  these  presents,  that  then  this  present 
"  obligation  to  be  void  and  of  no  effect,  or  else  the  same  to 
"  stand,  abide,  remain,  and  be  in  full  force,  power,  ^^freni^th, 


Aiid|ladft  "  and  virtue.'*  Which  being  road  and  heard,  the  said  Wiiliam 
^tormSleM  sailh,  that  the  aforesaid  Robert  ought  not  to  have  bis 

award.         action  albretaid  against  him,  beeanse  be  saitn,  that  the  arbitra- 


tor aforesaid,  after  the  makins  of  the  writing,  and  before  the 
aforesaid  feast  of  St.  Michael  the  Archangel,  in  the  condition 
aforesaid  above  specified,  did  not  make  any  award  in  writinj;^, 
under  the  hand  and  seal  of  tlse  same  arbitrator,  between  him 
the  said  Wiliiam  and  the  aforesaid  Robert,  of  and  upon  the 
premises  aforesaid,  in  the  condition  aforesaid  above  specified, 
according  to  the  form  and  effect  of  that  condition ;  and  this  he 
is  ready  to  verify,  whereupon  he  prayeth  judgment  if  the  afore- 
said Ttobrrt  ought  to  have  his  action  aforesaid  ngainst  hiiii,  &c. 
RcpllratHia  "^"^  aforesaid  R.  saith,  that  he  by  any  thinir  helorc  alleg- 
tbat  tbe  defen-  ed  ought  not  to  be  barred  from  having  his  action  aforesaid, 
dBBt ravolced  because  he  saith  that  the  said  William  Wilde  after  the  making 
l^°b7  huL^to  ^  writing  aforesaid,  and  before  the  aforesaid  foast  of  St 
urn  MMMor.  Michael  the  Archangel,  then  next  following,  that  is  to  say,  on 
the  ^nd  day  of  August,  in  the  6th  year  of  the  reign  of  the 
Lord  the  now  King  of  England,  &c.  aforesaid,  at  Themil- 
thorpe  aforesaid,  by  his  certain  writing,  which  the  so  id  Robert 
sealed  with  the  sealof  the  said  William,  brings  here  into  Court, 
whoee^dato  is  tbe  same  day  and  year,  reciting,  that  whereas  ha 
the  said  William  then  stood  bounden  to  the  aforesaid  Robert, 
by  the  name  of  Robert  Vynior,  in  one  writing  obligatory  in  tbe 
sum  of  20/.  with  condition  |in  the  said  writing  for  the  perform* 
ance  and  fuUilling  of  the  arbitrament,  rule,  order,  judgment, 
sentence,  and  final  determination  of  William  Ruese,  Ksq.  ar- 
bitrator, chosen  as  well  on  the  part  of  the  said  Wilimm  Wilds^ 
as  on  the  part  of  the  abovenamed  Robert  Vynior,  as  in  the 
said  writing  obligatory  more  fully  it  appeared,  or  might  appear, 
then  the  snid  William  intending  the  revocation  thereof,  ny  the 
said"  writing  of  revocation,  revoked  and  did  call  beck  all  the 
-  authority  whatsoever  which  the  said  William  Wilde,  by 

[,*SIa«  Jifte  said  writbg  obligatory  had  given  and  ^committed 
to  the  aforesaid  William  Rugge,  his  arbitrator,  and  then 
altogether  disallowed  and  held  void,  and  all  and  what- 
ioever  the  aforesaid  William  Rugge^  after  the  delivery  of  the 
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name  writingii  of  revoeation,  should  do  to  (for)  him  in  and 
about  the  naid  arbitrament,  rule,  urdcr,  judgment,  arbitra- 
ment, sontenco,  nnd  JotLTininalion  of  all  mattrrs,  suits,  con- 
troversies, delvatcs,  ^rieffi,  and  contentions,  then  before  moved 
and  stirred,  or  then  after  depending  between  the  said  parties, 
touching  or  concerning  the  i$um  of  22d.  taxed  upon  the  said 
William  Wilde,  accord in|(  to  the  aforesaid  writing  obli^ratory, 
as  it  was  in  the  same  writing  mentioaed  and  declared,  as  by  thn  > 
said  writinn;^  of  revocation  morr  fully  nppnnrcth,  and  this  he  in 
ready  to  verify  ;  whereupon,  inasmuch  as  the  aforesaid  William 
Wilde,  after  the  makin^j  of  the  writing  aforesaid,  before  the 
said  feast  of  St.  Michael  the  Archanj^el,  then  next  following, 
]■  form  aforesaid,  disciiar^ed  and  disallowed  tbe  arbitrator 
aforesaid,  of  all  authority  of  arbitrating  of  and  upon  the  pre- 
mises in  the  condition  aforesaid  above  specified,  contrary  to 
the  form  and  cfiectof  the  condition  and  submission  in  the  same 
mentioned,  the  said  RoIhm-1  prayeth  ju(lo:nient  and  his  debt 
atbresaid,  together  with  hi:>  daniageit,  by  occasion  of  detaining 
of  the  same  debt  to  be  adjudged  unto  him^  ftc.  with  tbisy  that 
the  said  Robert  will  verify  that  the  aforesaid  writing  obli^- 
tory  here  into  Court  brought,  and  the  aforesaid  writing  in  the 
aforesaid  writinsf  of  revocation  specified,  is  one  and  the  same 
writing,  and  not  other,  nor  divers,  Sec.  And  the  saitl  William  Demurrer. 
Wilde  saith,  that  the  plea  of  the  said  Robert  above,  by  repli- 
cation pleaded,  is  not  sufficient  in  law  for  him  the  said  Kobert 
to  have  and  maintain  his  action  aforesaid^  against  the  said 
William,  and  that  be  to  that  plea,  in  manner  and  form  afore- 
saifl  pTeatled,  needetb  not,  nor  by  the  law  of  tlic  land  is^  hounden 
to  answer,  and  this  he  is  ready  to  verify  j  whereupon  ior  want 
of  a  sufBcient  replication  in  this  behalf,  the  said  William 
prayeth  judgment,  and  that  the  said  Rmiert  may  be  barred 
finoro  havhig  bis  action  aforesaid  against  him,  &c.  and  the  said 
Robert,  inasaiuch  as  he  in  above  replying  hath  alleged  sufi*  foisder. 
cient  matter  in  law  for  him  the  said  Robert  to  have  and  main- 
tain bis  action  aforesaid  against  the  said  William,  which  !ic  is 
ready  to  verify,  which  matter  the  aforesaid  William  doth  ook 
deny,  nor  to  the  same  io  any  ways  aoawereth,  but  tbe  aver^> 
,  ihent  aforesaid  to  admit  doth  altogether  refuse,  as  before 
|irayeth  judgment*  and  his  debt  aforesaid,  together  with  bis 
damage;,  by  occasion  of  detaining  his  debt,  to  be  adjudged 
unto  hira,  &c.    And  because  the  Justices  here  will  advise  Ctir»aM$,9^» 
themselves  of  and  upon  the  premises  before  they  give  their 
jud^rment  thereof,  day  is  given  to  the  parties  aforesaid  here 
tmm  In  eight  days  of  St.  Michael,  to  hear  their  judgmtnt 
fbereo(  bmuse  the  Juatioca  here  theraofare  not  yet,  &c. 


SOS  Part  nil.- 


[Sib^J  VYNIOR'S  CASE, 

Trin.  7  Jacobi  1. 

Vynior  Debt  upon  bond  eonditoned  to  stand  to,  abide  by  and  perform  an  ftward, 
WiLOB.  defendaat  after  donanding  oyer  of  the  bond  and  condilioii 

Ft  VllLr-81  b.       goaded  no  award  made  i  the  plaintilT  replied  that  the  defendant  before 

the  time,  &c.  revoked  and  recalled  his  authority  ;  upon  demurrer  to 
the  replication,  judgnieut  was  ^iven  for  the  nlnintiflf;  and  resolved, — 
I.  Where  a  man  is  boiiiul  by  bond  to  stand  to,  aljide  by,  and  perform, 
&c.  the  award  of  an  arbitrator,  he  may  countermand  the  authority  of 
'  the  arbitrator.  8.  The  plaintiff  in  his  replication  need  not  aver  that 
the  aihitnlor  had  notice  of  the  coantennand,  for  thai  it  implied  m 
the  words  leroked  and  recalled  all  the  authority,  ftc»  S*  Bj  the 
conntermand,  the  bond  ia  forfeited.  S.  C  [I  Broml*  tt*  i  BrownL 

Trin^  7  Jacobi,  Rot.  2629,  Robert  Vyoior  broujjht  an  action 
of  debt  against  William  Wilde,  on  a  bond  of  20/.  15  JuUi 
anno  6  regis  nunc.  The  defendant  demanded  oyer  of  the  boDd, 
and  €f  the  coDdition  thereon  indmed^  which  waiy  ^  that  if 
.      the  above  bounden  William  Wilde  do^  and  shall  from  time  t 

to  time,  and  at  all  times  hereafter^  stand  to,  abide,  observe^ 
"  perform,  fulfil,  and  keep,  the  rule,  order,  judgment,  arbi- 

trament,  sentence,  and  nnal  determination  of  Wm.  Ruggc, 

Esq.  arbitrator  iodiffereotly  named,  elected,  and  chosen,  as 
«  ^  well  on  the  part  of  the  said  William  Wilde,  as  on  the  part 

of  the  said  Robert  Vynior,  to  rule,  order,  adjudge,  arbi« 

trate,  and  finally  determine  all  matters,  suits,  controversies, 
«  debates,  griefs,  and  contentions  heretofore  moved  and 

stirred,  and  now  depending  between  the  said  parties,  touch- 

ing  or  concerning  the  sum  of  two  and  twenty  pence  here- 
*^  tofore  taxed  upon  the  said  Wm.  Wilde,  for  divers  kinds  of 

parish  bosineis.  within  the  parish  of  Themilthorpe  in  the 
^  coontjr  of  Norfolk,  so  as  the  said  award  l>e  made  and  set 

down  in  writing  under  the  hand  and  seal  of  the  said  Wm. 

Rugge,  at  or  before  the  feast  of  St.  Michael  the  Archangel 
^<  next  ensuing,  after  the  date  of  these  presents,  that  then,** 
&c.  And  the  defendant  pleaded,  that  the  said  Wm.  Rugge, 
nullum  fecit  arbitrium  de  et  super  prasnussis^  Sfc.  The  plain  tiff 
replied,  that  after  the  making  of  the  said  writing  obligatory, 
uid  before  the  said  feast  of  St  Michael,  hU.  SS  Aur.  anno  o. 
n^pradicto  apud  ThemiUkorpe  prced^  pradici*  Willihem*  Wilde 
/f)^<f^^Ar-  per  qjmdi  wripi'  mm  a^m  daUu  est  eitdm  die  eimmo  («> 


Digitized  by  Google 


S8«.  Yr«vioR*s  Ca8B.  S03 

revocavit  el  ^abrogazif^  Anf^licc,  did  call  back,  nmhem  autJtori'  *  82  a.  J 
taiem  quamcunque  quam  idem  fVillielmus  UlUle  per  prced* 
seripium  obligatorium  dtdhiet^  ei  eommisistel  privfat*  WUlielmo 
jRugge  arbilratori  suo^  et  odtune  toialiter  deadoocomt^  ef  vacuum 
tenuU  Mum  rt  quicqnid  did*  IVilliehmts  Rugerg  post  delihera" 
iionem  ejitsdevi  scripti  sihi  fdceret  in  et  circa  dicC  arhitrium  re- 
gfffnin^  SfC.  iinde  er  quo  pra-d'  IViVmus  Wilde  post  cnnferlinnem 
prced'  ^cripti^  et  antr  prad'  fsluni  Sancti  Michael tunc  prox* 
scquert  in  Jurma  pneW  exorieraii/,  tt  idnogazil  arbitratorem 
proBd^  de  ommmUhorHate  arbiirandi  de  ei  super  prasmitsii  in  am- 
ditione  vrm$  tuperius  fpeeijic'  contra  formam  et  efiectum  condi^ 
iionis  iilius,  et  sKhntissiofiis  in  ead*  mention*  idem  jRobertus  petit 
irfdiriuw^&,  c.  Upon  which  the  defendant  demurred  in  law.  And 
in  this  case  three  points  were  resolved.  J.  That  althou^li  W.  I-Fomt. 
VVilde  the  defendant  was  l)()nnd  in  a  bond  to  stand  to,  abide, 
observe,  iv.c.  the  rule,  &;c.  arbitrament,  &c.  yet  he  might(/i)  f"  2Vinit.ll7. 
countermapd  it(A);  for  a  man  cannot  by  his  act  make  such  bi^t[;i^^cDU65f 

Br.Ax))lt49.  Doet.pL  40, 


f%1  Gf-nLTully  •;pcakin|^,  the  submission 
inity  be  revoked  at  aav  time  t>efurc  »a 
award  \%  made.  Frr  Dallas.  G.  J.  Qapham 
V.  IJisham,  1  Hincr  89.  S.  C.  7  T?.  Moore, 
40:l.  Nor  has  the  atat.  9  &  10  W.  3.  c.  13., 
made  aiiy  difference  in  this  respect,  Mttne 
v.  Great rij-,  7  East.  Gil.;  uiid  the  subtnission 
may  equally  be  rcvnkrc!,  whrthcr  it  b  *  by 
deed,  or  other  writing,  ur  by  a  judge's 
order,  or  order  of  Mitt  Priu»^  Clapham  v. 
nichain,  ^Vtlre  v.  Creattlr,  ub.  sup.  It 
seetiis  thai  where  the  subiuissiou  is  by  deed, 
the  relocation  on^ht  to  be  by  deed  also, 
according  tci  the  rulr. —  Vntimquodque  eo 
di»»oh  i  Hgamine  quo  li^nlum  e»t.  Vid.  Hex 
%.  fVail,  I  Bing.  lil.  S.  C-  7  B.  Moore,  47S. 
C^mtray  Parker  v.  £ee«,  S  Kcb.  64. 

■Rrit  th  •  party  caimol  revoko  bis  lutiid  nr 
uccd  ol  suhmiH^ioo,  MUne  v.  (trtatrir^  ul*. 
sup.  but  will  be  liable  to  be  sued  upon  it 
And  if  after  the  Sllt»mi^M^>^  (whelhLT  such 
subraittMon  is  by  a  judge's  order,  order  of 
JV7«/  Prftrt,  or  aicreentent  within  stat. 
9  &  10  W.  3.)  is  made  a  rule  of  Court, 
either  parly  revokes  the  «;ubmi*«iori,  such 

Erty  so  revoking  will  be  guilty  of  and 
;hfe  to  an  ntlachment  for  a  ruiitcmpt, 
yfilnc  V.  Creatrix,  ffij^ham  v,  Clapham^ 
■ub.  »up.  And  where  a  judge's  order  con- 
tMoed  aot  ooIt  the  subnisyon  of  the 
parti' Tint  diroctcd  lliat  either  parly 
should,  uudcr  certain  circumstances,  paj  to 
the  other  such  co^b  as  the  Court  should 
think  reasonable  and  Just;  il  was  held  that 
such  ord'T  ml^lit  be  inadi'  a  rule  cf  r«M?rt 
afler  a  rcvucaliou,  in  order  to  tiial»lc  tlic 
Coart  to  dispose  oiT  the  question  of  costs. 
Jlitnn  V  Ct-arf^e,  2  Barn,  and  Aid.  395.  C. 
1  Chilty,  HiiO,  for  a  judge's  order  may  be 
made  a  rale  of  Court,  without  reference  to 
may  statute,  and  to  diflfen  from  a  sabinis* 
VOL.  IT. 


sioii  by  deed,  which  can  alone  be  made  a 
rule  of  Court,  bv  virtue  of  tbe«tat  9  &  10 
W.  3.  e.  IS.  t  an<i  such  submission  by  deed 
beiti;;  r^nuked,  there  remains  nolhint;  to  be 
made  a  rule  of  Court,  ib.  And  accordingly 
in  Kinf^  V.  Jo$ephy  5  Taunt.  45S.  where  the 
submission  was  by  deed,  and  WUS  made  a 
rule  f»f  Court  aftir  the  revocation  of  Iho 
arbitrator  .-)  authority,  the  Court  set  aside 
the  rule  for  making  the  submission  a  rule 
oJ"  Court. 

If  there  be  a  subroissioa  by  a  ferae  sole* 
and  she  marry  before  an  award  made,  it 

will  be  :i  rt \ ociilion,  C«>iii.  Difj  .\r!)if.  D  5, 
Anon.  W.  Jones,  3S8.  Charnley  v.  tFin- 
atanlejf,  5  East.  966.  and  the  cases  cited 
there;  for  her  marr(.i«;^e  is  in  law  a  civil 
death  of  all  her  rij^lilv,  JnJrrrcf  v.  Patmrr, 
4  Barn,  and  Aid.  ^bi.  and  .«iuch  marri.ige 
will  bea  breach  of  the  agreement  to  submit, 

(Imrnfri!  v.  ff^in$lfrn fri/ ^  u'l.  sup. 

Hfo  al!»o^  the  death  of  eillier  party  to  a  sub* 
mission  before  award  made  is  a  re¥ocation 
of  the  arbitrator's  authority,  whether  the 
reference  !»v  deed,  rule  of  Court,  or 
whether  urulcr  uii  order  of  Misi  i'riua,  and 
a  \<  r  lict  taken  subject  to  the  award. 
Rhode*  V.  Hargh,  2  Barn,  and  Cress.  345. 

C.  SDnw^and  Kyi.  HOS.  and  the  cases 
cited  there,  Bhmieti  v.  Breltar^h,  17  Ves. 
232.  And  ^vh  -re  two  of  the  plainliflTsin  an 
action  were  guardians  and  trustees  of  an 
infant  teoaat  for  life,  and  an  award  was 
made  against  them  in  their  characters  of 
trustee*,  and  respecting  the  infntit'"*  pro- 
perly, before  which  the  infant  had  du  d,  the 
Court  set  aside  the  award  as  against  the 
trustee^,  Itristow  and  Otkcn  v.  iUjnw,  S 
Dow.  aud  Hyl.  18 1. 

It  is  now  usual  to  provide  in  an  order  of ' 
JVM  Prim,  thtt  the  detth  of  either  part^ 
z 
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authority,  power,  or  warrant  not  counlermandahle,  wbich  is  by 
the  law  and  of  its  own  nature  eonntemiandable ;  as  iff  make 


ihall  Dot  operate  as  a  reTOcation,  hut  that 

thr  a\fard  shall  be  delivered  to  tlu  ir  prr- 
bona)  representatives,  according  to  the  sug- 
gestion of  Abbott,  C.  J.  in  C»0p€r9,  Johmmi,, 

2  Barn,  and  Aid  395.  Whore  :i  \cidict 
was  taken  subject  to  the  award  uf  an  arbi- 


S'-.it,  whicli  the  bankrupt  has  iostitoted,  so 
(lierefure  it  cannot  put  an  end  to  an  arbi- 
tration founded  on  such  ftuit  Andretet  v. 
Ailiii«r,  4  Barn,  and  Aid.  950.  and  vid. 

Snook  V.  ITtUi/cr,  3  Chll.  Rep.  ili. 

The  ciVect  of  a  revocation  of  the  subnais- 


trator,  and  by  the  order  of  TeferencCf  tho  sion  is,  to  determine  the  arbitrator's  powCT 

award  was  to  be  delivered  to  the  parlies;  or,  entirely,  and  any  award  made  afterwards  is 

if  they  or  either  of  them  «ere  dc;id  before  a  mere  nullity.    Mftne  v.  Greatrix^  Jtfarth 

the  making  of  the  award  to  Ihcir  respective  v.  Buiteel^  b  Barn,  and  Aid.  607.  S.  C- 

personal  representatives,  on  or  before  a  I  I>ow.  and  Ryi.  106.  S.  C.  <  Chit  SIT*  And. 

given  day,  with  liberty  lo  the  arhilrator  Ut  in  Clnpham  v.  Ilif^hnm,  nh.  sup.  where  a 

enlarge  the  time  for  making  his  award,  ciuisc  was  referred  under  a  judge's  order. 

The  plabtiff  died  before  the  award  was  the  Court  set  aside  an  awnd,  where  the 

made;  .and  after  his  death,  the  arbitrator  arbitrator's  authority  had  been  revoked, 

enlarged  the  time  for  making  the  award,  and  notice  thereof  <;iven  to  him  before  the 

The  Court  held,  that  the  award  made  within  judge's  order  had  been  made  a  rule  of 
the  enlarged  lime  was  £;ood.  Tyler  wjones^    Court    But  in  A7ng  v.  Jo«e/>A,  where  the 


S  Barn,  and  Cress.  144.  S.  C.  4  Dow.  and 
Ryl.  740.  And  in  Dowse  t.  Coxe,  S  Bing.  kU., 
the  Court  held  that  where  there  was  a  clause 
in  the  reference,  that  it  sIioiiKi  not  ut  alo  in 
case  eittier  of  the  parties  i»bouid  die.  an 
award  ninde  after  the  death  of  one  of  the 
parties  was  good. 

Itseenis  that  the  death  of  one  of  stvcral 


siilunisston  w.i''  hy  deed,  the  Court  under 
similar  circumsLuices,  although  they  set 
a«ide  a  rule  that  had  been  Stained,  for 
making  the  suhinis>^ion  a  rule  tif  Court, 
refused  to  set  aside  the  award  {  Gibbs,  C.J. 
assi;:iiiii;;  as  a  reason,  that  it  would  deprive 
th:<  nihcr  p:irtv  of  his  action.  Bui  as  the 
award  would  be  a  nullity,  an  action  wonM 


parties  on  the  same  side,  lo  a -joint  and  be  brought,  not  for  uon-perfurmancc  of  the 

several  submission,  is  not  a  revocation  as  award,  but  for  not  submittinj^  to  arbitra- 

to  the  othrrs.    Therefore  where  din'erepers  tion  acconVmi;  to  the  a;;reement.  Indeed 

arose  between  the  owners  of  a  sh\^  ami  the  if  tiie  declaration  in  au  action,  founded 

freighters,  (the  latter  baying  distinct  in-  upon  the  deed  of  referenee,  should  ooder 

Icrests  in  the  cargo)  and  it  was  agreed  such  circimis'ances  aver  the  makin;^  an 

between  tbeno,  that  the  matters  in  diQercuce  award,  and  allege  as  a  breach  the  non- 

should  be  referred  to  arbitiationt  it  was  performance  of  itt  the  revocation  aotl 

-  hdd  that  the  death  of  one  of  the  freighters  notice  of  it  to  the  arbitrator  would  be  a 

before  award  nmde  onlv  afT  eted  the  a^^ard  p(,o(^  p!,  a  in  bar,  JUarth  v.  Bulled,  «*.  tup. 

as  to  bini,  and  was  no  rcxutalion  as  to  the  Althougb  the  rca^youing  of  C.  J.  Gibbs  is 

Others.   Per  3  Js.  MSS.  Hil.  Term,  ISSO,  nol  satisfactory,  yet  the  deci^on  in  thvi 

cited  in  the  Addenda,  2  Archb.  Practice,  last  case  seems  more  reconcilcable  to  prin 

p.  44. )  and  where  the  interest  is  joint,  and  ciple  than  that  in  Clapham  v.  Uigham ;  for  it 

the  eauseofaclionsorrives,  an  award  made  is  difficult  to  see  what  jurisdiction  the 

after  the  death  c  f  tnie,  and  again<;l  the  sur-  Court  could  have  over  the  award,  except  it 

vivons,  miglit  perhaps  be  ^od,  Edmunds  v.  was  given  lo  them  by  makinj;  the  soSmis- 

Cojr,  8  Chitty,  435.   But  it  would  be  bad  if  ^on  a  rule  of  Court.  In  the  case  ol  a  deed, 
made  not  only  against  the  survivors,  but    by  the  revocation  tlie  submission  is  goae, 
also  directing  the  exectitors  of  the  def  e  ased    and  consfqucnlly  there  is  n  iiirmc: 
to  zive  a  release,  ib.  and  vid.  lirtstow  and    a  rule  of  Court.    So  also  il  would  >ccm 
Ol&r*  V.  JNkMf,  S  Dow.  and  Ryl.  184.  that  a  revocation,  made  before  a  jud<;e  s 

"Where  after  jndf^ment  by  mV <//n7,  in  nn  order  is  made  a  rule  of  Court,  is  also  a 
action  of  qjectnteut  lo  recover  possession  of  revocation  of  the  submission ;  and  therefore 
a  mill,  the  lenor  of  the  plaintiff  and  the  the  submission  being  gone,  there  remains 
defendant,  by  bond,  submtttod  the  right  of  nothing  to  make  •  rwe  of  Court,  which 
the  mill  to  arbitration,  and  tJien  the  lessor  ran  c^ive  them  powf r  over  any  act  done,  by 
of  the  plaintiff  sued  out  a  habere  faciat  virtue  of  the  submission.  Aitbough  if  Uic 
^•ftmjmMi,  the  Court  was  of  opinion  order  cont^n  something  ulterior  the  sob* 
that  this  net,  by  taking  away  the  «5nhject  mission  ;  for  the  purpose  of  enforcinj:  that 
matter  of  the  reference,  bad  taken  away  part  of  the  order,  it  may  be  made  a  rule  of 
the  posaibility  of  making  the  arbhration.    Court,  nipra,  and  vid.  Mtoit  t.  Gevrp, 

Crccn  V.  Taj/hr.  T.  Jnnes,  131.  at.im. 

M  bankruptcy  does  not  put  an  end  to  a 
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R  (a)  ictter  of  attorney  to  make  livory,  or  to  suo  an  action,  vSi.c.  («)  ^^^^^^  Ar- 
ia my  nam« ;  or  If  I  ugi^  auditors  to  take  on  account;  or  if  I 
make  one  my  factor;  or  if  I  sabinit  myself  to  an  arbitrament ;  a.  *  ' 
although  these  are  made  by  express  words  irrevocable,  or  that 

I  ^rant  or  am  bound  that  all  thrse  sliall  stand  irrpvocably,  yet 
they  may  bo  revoked:  so  if  I  make  my  testament  and  last 

(b)  irrevocable,  yet  I  may  revoke  it,  for  mv  act  or  my  (i;  March  Ar- 
words  cannot  alter  the  judgment  oi  liie  law  to  make  tfial  irre-  j. 
TocaUe,  which  U  of  its  own  nature  revocable.  And  therefore  iS^' .    "  ^* 
(where  it  is  said  in  5  Ed.  4.  3  b.  (c)  if  I  am  bound  to  stand  to  (0  M«r.  Ami, 
the  award  which  I.  S.  shall  make,  I  could  not  discharge  that  j^j, 
arbitrament,  hrmnse  1  -am  bound  to  stand  to  Ins  award,  but  if  Hr.  Arbit.  j:,. 
it  be  without  obligation  it  is  otherwise)  it  was  there  resolved,  Sec8E. 4.  lOb. 
that  iii  both  cases  the  authority  of  the  arbitrator  maybe  re-  P^fCaiwby. 
voked  ;  but  then  in  tiie  one  case  iie  ah^dl  ibrfcit  his  bond|  and 
In  the  other  he  shall  lose  nothing;  for,  ex  (d)  nnda  submisshne  r<0  Mir.  Aib. 
non  oritur  actio  (b)  :  and  therewith  agrees  Brooke  in  abridging; 
the  said  liook  of  5  Ed.  4.  3  b.  and  no  the  hook  of  5  Rd.  i.  is  f,.  po^tcaR'b 
well  explained.    Vide  (e)  21  H.  6.  30  a.  9-,  '29.  (/)  H.  G.  ()  b.  Ur.  Ati.ii.  49.  ' 
49  E.  3.  9  a.  18  E.  4.9.  8  Ed.  4.  10.    2.  It  u  as  resolved,  that  2<KPmr.t. 
the  plaintiff  need  not  aver,  that  the  said  William  Uuiis^e  had  (/J  l  iu.  Arb. 
notice  of  the  countermand,  for  that  is  implied  in  these  words,       Br. Arb. 4. 
retfocavii  ei  abrogami  omnem  authoritatem^  8fc,  for  without 
notice  it  is  no  revocation  or  abrogation  of  the  authority  (c) : 
and  therefore  if  there  was  no  notice,  then  the  defendant  mi<(ht 
take  i^sue,  quod  *non  rcvorarity  8^c,  and  if  there  was  no  notice,    r  «89|)  n 
it  should  be  found  for  the  defendant;  as  if  a  roan  pleads,  '"^ 
qtfod (g)  jt'olfttzit,  dedtt^  or  demis'U  pro  termino  vitce,  it  implies  (fr)  Cr.El.  401. 


livery,  tor  without  livery  it  is  no  feolfmcnt,  gift,  or  demise; 
bat  there  U  a  difference  when  two  things  are  requisite  to  the  loi',  170 
performance  of  an  act,  and  both  things  are  to  be  done  by  one  Keiw.  7  L 
and  the  same  party^as  in  the  case  of  feoffment,  s^ift,  demise,  po^j^l^^g 
revocatioti,  countermand,  &c.    Aiui  when  two  things  are  re-  49*239.  * 
quisite  to  be  performed  by  several  persons  ;  as  of  a  i^rant  of  a  Yelv.  13-^. 
reversion,  attornment  la  not  implied  in  it,  and  yet  without  ^'5*?^*^'"^ 
attornnient  the  s^rant  hath  not  perfection,  but  forasmuch  as  the  22  jk!  3.  u  b« 
grant  is  made  by  one,  and  the  attornment  is  to  be  made  by  perTVeima. 
another,  it  is  not  implied  in  the  pleading  of  the  grant  of  one; 
bat  in  the  other  case  both  things  are  to  be  done  by  one  and  the  5D.and  a.su. 
same  person,  and  that  makes  the  dilference.    And  therewith  1  D.amlK.ioi)! 
nf|^rees(/?)  21  11.  C.  30  a.  where  VV.  Bridi^es  brouj^ht  an  action  (A)Antca82a. 
of  debt  lor  200/.  on  an  arbitrament  against  William  Beiitley ;  Br.Arbit.  49. 
the  defendant  pleaded,  that  before  any  judgment  or  award 

(b)  But  an  action  of  assumpsit  will  lie  in  (c)  W  here  lljr  revocation  is  by  express 

caacof  a  breach  for  revoking  the  submis-  act  of  the  parly,  luitice  must  be  given  to 

non,  although  the  sahmiflBion  is  not  under  the  arbitrator  :  but  where  the  revocation  is 

^seal,  Nevs^nte  v.  Drgelder,  2  Keb.  10.80.  by  marriage  or  deaths  no  notice  of  the 

S4.  S.  C.  1  Sid.  ^bl .      also  where  an  award  revocation  is  necessary.  Roll.  Ab.  Aulb.  £. 

it  made  for  the  perfomiance  of  a  collateral  pi.  4.  Bbmiett  r.  Bretiargk^  17  Ves. 

act»  where  the  submission  was  without  deed,  and  vid.  acc.  with  V  viiior's  case,  thnl  there 

the  party  may  have  a<^sunip«;it  to  compel  need  not  bo  an  averment  in  the  pleading*;, 

performance,  although  foriucrly  the  con-  that  the  arbitrator  had  notice,  Mar$h  v. 

tnry  WIS  held.  Yid.  a.  5.  HnMem  ?•  ffw  Bui  ted,  5  Barn,  and  \hl.  507.  s.  C.  t  Dow. 

mgt,2  Saaad.  68  a.  aod  Kyi.  106,  S.  C  S  Chit  an. 

z2 
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made  bv  the  arbitrators,  the  said  William  Bentley  discharged 
the  said  arbitrators  at  Coventry,  in  the  county  of  Warwick ; 
and  it  was  held  a  good  bar,  and  yet  he  did  not  aver  any  notice 
to  be  given.    So  S  is  adj  ud rred  \n(a)  5?8  H.  6.  6  b.  6  U.  7. 10, 
Sd.Point.        &c.    3.  It  was  resolved)  that  by  this  (b)  countermand  or  re- 
(m)  Aatea82ft.  vocation  of  the  power  of  the  arhitrator,  the  obligee  shall  take 
Br  ArWt'V*  henefit  of  the  bond,  and  that  for  two  reasons.    1.  Because  he 
(4)  1  Brown.62,  has  broken  the  worda  of  the  conUitiuii,  which  are     tiiul  he 
SBro«rai.390.  ^<  should  Btand  to,  and  abtdei  dto.  the  rule,  order,*'  Sec  and 
ifisTitifi  ^'  ^  eoanterai9nds  the  authority  of  the  arbitrator,  **  he 

*  doth  not  stand  to  and  abide/'  &c.  which  words  were  put 

in  Hiich  conditions,  <o  the  iiitoFit  that  there  should  bo  no 
countermand,  but  that  an  end  should  be  made,  by  the  arbi- 
trator, of  the  controversy,  and  that  the  power  of  the  arbi- 
trator should  continue  till  he  had  made  au  award ;  and  wiieu 
the  award  is  made,  then  there  are  words  to  compel  the  parties 
to  perform  it,  scil,  observe,  perform,  fulfil,  and  keep  the  rule, 
order,  &c.  and  this  form  was  invented  by  prudent  antiquity; 
and  it  i«  <jood  to  follow  in  such  cases  the  ancient  forms 
and  precedents,  which  are  full  of  knowledirc  nnd  wisdom; 
(e)  Antea82a.  and  with  tbis  resolution  aj^rees  the  said  \n)ok  ai' (r)  !)  Ed.  4. 
Mar.Arb.  164.  3  h.  which  18  to  be  intended,  ut  supra^  thai  the  obligor 
Br^Axbiu  id    cannot  discharge  the  arbitrament,  but  that  he  ahall  forfeit 
his  bond ;  and  the  book  gives  the  reason,  which  is  the  cause 

(d)  Mar.  Ark  f*^  ^his  resolution,  scilicel^  (d)  because  I  am  bound  to  stand 
165, 16$.        to  his  award,  scilicet,  "to  stand  to  h\s  award,"  \vhich  I  do 

not  when  I  discharj^e  the  :n  l  iirator.  Tht  otiier  reason  is, 
because  now  the  obligor  has  by  iiis  own  act  made  the  condition 
of  the  bond  (which  was  indorsed  for  the  benefit  of  the  obli- 
gor, to  save  Mm  from  the  penalty  of  the  bond)  imposBihIe 
(*  *8Sa.  ]  *  to  be  performed,  and  by  consequence  his  bond  is  become  (e) 

(e)  ^Bicmtl,   single,  and  without  the  benefit  or  help  of  any  condition,  be* 

cause  he  has  disabled  himself  to  perform  the  condition  (n). 
(/)5Co.2la.  Vide{f)^\  Ed.  4.  55  a.  per  Choke,  (g-)  18  Ed.  4.  18  b.  and  20a. 
g)IBiowid.  If  one  be  bound  in  a  bond,  with  condition  that  the  obligor 
Br.CoDdit.i63.  shall  give  leave  to  the  obligee  for  the  space  of  seven  years  to 
Towsh.  39t.  carry  wood,  &c.  in  thfit  case,  although  be  p;ives  him  leave, 
yet  if  he  countermands  it,  or  disturbs  the  obligee,  the  bond  is 
ivrfeitad.  And  afterwards  judgment  was  given  for  the  plaintiiL 

(d)  Accordingly  where  two  parties  entered  rnsf  was  rlearly  applicahlc  to  the  present} 

into  aa  agreement  to  refer  a  dispute  to  the  and  further  observed  that  the  dittiociioa 

arbitration  of  C.  8.  and  bound  themselves  drawn  between  the  dilRsvMt  wenh  cited, 

mutually  io  a  penalty,  "  for  the  true  and  ("observe,  pcrfurni,  fulfil,  and  keep,''  &c. 

**  iaitbful  otK»ervaace  and  pcrfbrroance"^'  of  and  "  stand  to  and  abide,"  &c.)  was  ex- 

tbe  award  to  be  made  by  C.  S.,  it  was  held  treroely  nice  and  subtle,  and  that  be  conld 

that  the  penalty  was  incurred  by  a  revoca-  not  discover  any  real  and  substantial  dt^ 

tion  of  the  8ubmis«!ion.     Ahhoit,  C.  J.,  ob-  fercnre  between  them.  irMterlM T»  Amt, 

served,  in  delivering  the  judgment  of  the  4  Barn,  and  Cress*  lOS* 
Caiirt,  tbit  the  second  icason  in  Tjraiof^f 


Digitized  by  Google 


83  b,^-84  a«  Sib  Ricmabo  Pbzu ail's  Ca»« 


SIR  RICIIAllD  PEXHALL'S  CASE.*  f^^sb.} 
Trio.  7  Jac.  1.  Rot.  3649. 

p.  seised  of  lands  in  fee  held  in  socage,  and  of  other  lands  held  in  fee  of  the  Babtom 
Qneen  by  koighl's  service  in  capUe^  dc?ised  to  M.  a  hundred  sheep,  »• 
ind  ten  bullocks,  tDd  ten  pounds  iseaing,  and  payablo  out  of  all  \tt»  pt.  VUL^  b. 
lasds  and  tenementt  qoarterlj,  ftc  Hdd  the  deriw  is  good  to  chaise 
two  parts  of  the  laod»  aod  void  for  the  residtie. 
The  devisee  has  an  estate  for  life  in  the  said  rent  of  ten  pounds. 
The  words  payabte  qturUrig  icfer  to  the  fontonlj.  Vide  the  Batrjr 
Co.  £ut       nu.  7. 


In  a  second  deliverance  broufjht  by  Eustace  Byrfon  a<7ain8t  q  BiUmJM^ 
Nicholas  Moore,  for  taking  of  his  cattle  the  i7(h  of  April, 
MHopJacM  regis,  at  Broxhead,  in  the  county  of  Southamp- 
ton, 10  a  place  called  Gate.  The  defendant  avowed  the  taking, 
because  Sir  Richard  Pexhall,  Kot.  was  teised  of  the  manor  of 
Broxhead,  in  the  said  county,  (whereof  the  place  in  which,&c. 
was  parcel)  in  fee  ;  and  hp!d  it  of  the  Bishop  of  Winchester  in 
socage,  as  of  his  manor  ot  Sutton,  and  was  also  seised  of  the 
manors  of  Beanraper,  Cranes,  Chinham,  Steventon,  and  divers 
otMr  manors,  lands,  and  tenements,  and  of  a  house  in  London 
de?iiable  by  custom  in  fee,  and  held  the  said  manor  of  StoTen- 
ton  of  the  Queen  by  knight's  service  in  capite^  and  being  sa 
seised,  made  his  will  in  writing,  and  thereby  devised  to  Eleanor 
lii«  wife  the  said  house  in  London,  jnu!  iwn  parts  of  the  other 
UJunors,  lands,  and  tenements,  for  ihli  teen  years,  and  added  a 
proviso  that  the  said  devise  should  not  be  prejudicial  to  any 
estate,  title,  or  interest  for  year  or  years,  lite  or  lives,  which 
should  be  after  devised  in  the  same  will ;  and  after  in  the  same 
w«U,  dedit  et  le^avit  eidem  Nicholao  Moore  consanguineo  suo 
^H.  exfmi  el  solubiC  detttx  prasd^  metniag'  eideei  prad* 
duahits  pnrlil/tts  maneriorttm  et  cceterorum  tenemenlorum  prrrrV 
quarterly,  ad  maxime  usualin  fcsla^  rl  pro  non  solutiont  indc^  ad 

quousque^SfC,  And  that  the 
nid  Sir  Richard  being  so  seised,  died  seised,  &c.  and  for  20/. 
for  two  years  ended  tamo  16  Elis.  he  avowed,  and  averred  the 
valoe  of  the  said  manors  and  tenements  aforesaid,  at  the  time 
of  the  will,  &c.  to  be  200/.  per  am.  above  all  reprisals;  and  it 
appears  by  the  bar  to  the  avowry  that  the  words  *of  the  will  fog^  ^,  "| 
were,  "  1  will  and  bequeath  to  dame  JLieanor  my  wife  all  my  *  ^ 

manors,  lands,  tenements;  &c.  for  the  term  of  thirteen  years 
next  after  my  decease  :  provided  that  this  gift,  devise,  and 
^  beques^  mada  to  the  said  Eleanor,  shall  not  be.prefudieinL 
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"  to  any  of  ihe  estate  or  estates,  titles,  or  interests,  for  year  or 
^  years,  life  or  lives,  Ihat  tball  be  beretfter  in  this  present  will 
given  or  bequeathed."   And  farther  in  the  same  will  de* 
vised,     Item,  I  give  and  beaneath  to  my  cousin  Nicholas 
"  Moore  a  Imndrcd  sheep,  and  ten  bullocks,  and  10/.  issuing 
"  and  jj;iy:ib1c  out  of  my  lands  and  tenements  onartprly.  at  llie 
**  most  usual  feasts,  and  for  non-payment  to  distrain,  and  the 
distress  to  detain,  until  he  be  satisfied  of  the  arrearages,  and 
to  keep  the  court  and  coorts  of  alt  my  manor?,  upon  lawfiil 
request  to  the  said  Nicholas,  by  him  orhifi  deputy,  during 
*^  his  life,  and  when  the  said  Nicholas  shall  think  it  roost  con- 
*'  vynient  and  mete,  to  keep."    And  upon  the  uhole  record, 
the  (|ue<?t;ons  whicli  aror.e  out  of  tliis  part  of  the  will,  were 
two: — l.Jf  Sir  Hicliard  Pexhall  luid  power,  by  the  act  of 
34  H.  8.  cap.  5.  to  devise  this  rent  ot  JC/.  to  Nicholas  JMoore, 
out  of  ail  his  lands  (a)  ?   S.  What  estate  Nicholas  Moore  bad 
in  the  rent  ? 

Co.Lit.  in  b.      Ae  to  the  first  It  was  objected,  that  Sir  Richard  Pexhall  had 

not  pursued  the  power  which  the  Fnid  net  of  "!  H.      i^avc  liim; 
lor  the  words  of  the  act  are,  "  That  every  one,  6ic.  may  devise 
any  rent,  common,  or  other  profit,  out  of  the  same  two  parts, 
{viz.  out  of  hia  manors,  lands,  tenements,  and  hereditaments 
in  three  parts  to  be  divided)  or  out  of  anv  part  thereof,  or  ss 
"  much  thereof  as  shall  amount  to  the  full  clear  yearly  valoa 
^' of  two  parts  thereof and  the  sole  question  depends  Upon 
the  said  clau'^e  of  3i  IT.  S.  for  the  statute  of     II.  8.  q:ivpg  no 
power  to  the  owner  of  tlie  land,  to  devise  rent,  roiuMion,  or 
other  profit  out  of  it  :  and  in  this  ca5?e,  where  Sir  Ricliard  had 
a  power  to  devise  a  rent,  Ixc.  out  ot  tv^o  parts,  by  that  act,  he 
has  devised  a  rent  out  of  all  bis  lands,  and  so  has  not  Dursoed 
the  authority  which  the  act  gave  him,  and  the  clause  of  a4  H.  S. 
which  follows  next  after  the  said  branch  of  the  act,  by  which 
it  is  enacted,    That  by  the  authority  afore^nid,  the  said  will  so 
"  declared,  shall  be  good  and  elTectual  for  two  parts  of  the  said 
wanoi^,  lands,  tenements,  or  hereditamentsi,  although  the 
will  declared  be  made  of  the  whole,  or  of  more  than  of  two 
parts^*'  extends  only  to  a  devise  of  the  laud  itself»  and  not  to 
an^  renti  common,  or  profit  out  of  it^  as  appears  by  the  letter 
thereof,  and  by  all  the  subse^ioent  branches  concerning  the 
division  ;  and  this  clause  is  an  explanation  of  the  act  of  3*2  II.  8. 
when  all  is  devised;  hut,  as  luitli  been  said,  the  power  to  devise 
a  rent,  &c.  out  of  tiie  huiil,  U  only  given  by  the  slat,  of  31  H.  8. 
And  the  opinion  in  Butler  and  Bakcr^s  case,  in  the  Third  Part 
[•84  b.]   of  my  Re|>orts,  SSa.  was  cited,  where  *it  is  said,  that  if  a 

i«)  3Co.33a*  man  (a)  seised  of  three  acres,  (held  by  knight*s  service)  each  of 
Jo*'L^%ilb         yearly  value  of  I2d.  and  he  devi<ie8  a  rent  of  3s.  out  of 
*  '   these  three  nrrec.  this  devise  is  void  for  the  whole,  been  use  he 

doth  not  pursue  the  powor  which  the  statute  prescribe:^ :  but 
iu  such  case,  if  he  devibcs  a  rent  of  3s.  which  is  the  value  of 


(▲)  Since  Ihc  sUt.  12  Car.  %.  c.  Mi.  the  re-  will  of  freehold  lands  of  inheritance  is  fc- 
ilrictioBS  of  S2  and S4  H.  8.  have  become  in-  neral,  aad  not  ceofined.  Tide aoto  toBwtr 
epsntive  i  aad  the  pow  of  diiposiUott  hy  m*d  Bsker^t  cut.  Vol.  11.  p»  67.  d  Mff* 
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all,  out  of  two  partSi  it  is  good,  because  in  iliat  case,  the  value 
extends  to  the  land,  and  not  to  the  rent ;  for  the  words  are, 

any  rfJi/f  without  any  restraint.    As  to  that  it  was  answered  TbcdcviMis 
and  resolved  by  the  Court,  that  it  is  true,  that  the  statute  of  8^'^  aruof the 
Si? Hen.  8.  doth  not  extend  to  a  devise  of  any  rent,  &c.  out  of  jamifand^oU^ 
the  land,  hut  (he  power  as  to  that,  is  ^iven  by  the  statute  of  for  tke midue^ 
S4  H.  8.  \viiich  ha8  lour  distinct  brandies  as  lo  this  point, — 
1.  That  every  one  Laving  a  sole  estate  in  fee-simple,  &c.  "  of 
*^  and  in  any  nianor8,&c.  and  having  no  manors,  &c.  holden  of 

the  Kin^,  or  of  any  other  person  by  knighi^s  service,  shall 

have  full  and  free  liberty,  power,  and  authority  to  give,  dis* 
"  pose,  will,  or  devise,  &c.  all  his  mano^^!.  K'c.  or  any  rent, 
"common,  or  other  prolit,  out  of  or  to  be  perceived  of  the 

same,  or  out  of  any  parcel  thereof,  at  his  ov^n  free  will  and 
"  pleasure,  any  clause  in  the  said  former  act  notwithstanding/' 
By  thiA  branch  it  appears,  that  he  who  has  no  lands  held  oy 
knight^s  service,  may  devise  any  rent,  common,  or  profit,  outof 
bis  lands  whereof  he  is  seised  in  fee,  to  what  value  he  will, 
although  the  rent,  common,  or  profit,  exceeds  the  value  of  tho 
land;  tor  the  words  are,  al  his  own  free  will  and  pleasure.  The 
second  branch  is,  when  any  is  8ole  seised  ot  any  manors,  &c. 
held  of  the  King  in  capile  "  by  knight  service,  shall  have  full 

anil  free  liberty  to  devise,  &c.  by  his  last  will  in  writing,  &e» 
"  two  parte  of  all  his  manors,  &;c.  or  any  rent,  common,  or 

profit,  out  of,  or  to  be  perceived  of  the  same  two  parts,  or 
"  ont  of  any  parcel  thereof  in  three  part'^  to  he  divided,  or  a^- 

much  thereof  as  shall  amount  to  the  t'nll  and  clear  yearly 
**  value  of  two  parts  thereof,  in  three  parts  to  be  divided  at  his 

own  free  will  and  pleasure."  The  third  branch  is,  That 
^  all  and  singular  person  and  persons  having  a  sole  estate  in 

fee-simple,  Sec.  of  and  in  any  manors,  &c.  holden  of  the 
"  King  by  knight's  service,  and  not  in  chief,  or  holden  of 
"  any  other  person  by  knight's  service,  shall  have  fn!l  and 
**  free  liberty  to  devise.  &c.  by  his  last  will  and  testament  in 

writing,  &c.  two  parts  of  the  said  manors,  &c.  or  any 
**rent,  common,  or  other  profit  out  of,  or  to  be  perceived 
^  of  the  same  t#o  parts,  or  out  of  any  parcel  thereof  in  three 

parts  to  be  divided,  or  as  mnch  thereof  as  shall  amount  to  the. 
"  full  and  clear  yearly  value  of  two  parts  thereof  in  three  parts 
"  to  be  divided  at  his  free  will  and  pleao'ire."  The  4th  branch 
is,**  And  that  the  said  will  so  declared  i>huil  be  good  for  two  [)arts 

of  the  said  manors,  &c.  although  it  be  declared  of  the  whole. 
^<  *And  also  for  the  whole  of  all  other  soch  manors,  &c.  not   [  «85  a. 

holden  by  knight's  service,  and  of  any  rent,  common,  or  other 

profit,  out  of,  or  to  be  perceived  of  the  same,  or  out  of  any 
"  parcel  thereof,  at  his  free  will  and  pleasure."  By  all  which 
branches  it  appears,  that  it  is  chiefly  for  the  benefit  of  the 
King-  or  lord  (of  whom  tlie  land  js  held  by  kniijht'^  service.  Sec.) 
tiiat  the  owner  of  the  land  has  power  by  his  will  to  charge  but 
two  parts,  and  by  consequence  it  tends  to  the  benefit  of  the  heir; 
for  in  case  when  there  is  stvt  any  tenore  to  draw  wardship,  &o. 
there  the  owner  may,  at  his  free  will  and  pleasuiv,  charge  the 
whole*   Then  in  t^e  case  at  bar  where  the  manor  of  Steveiw  ' 
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mco  Lit.  ^^^^  King;  in  chief  by  knight's  service,  Sir 

111  b,   ^ '      RicliBrd  had  (+)  power  to  charge  but  two  parts  ;  yet  when  he 

charged  the  whole,  he  charged  two  parts  and  more,  an  I  tliere^ 
fore  it  shall  be  good  for  so  much  as  the  statute  enables  him, 
(c)^Co.  115  a  android  for  the  residue,  quia  {a)  quando  plus  fl  qunm  fieri 
dtbel,  videtur  etiam  ipsum  fieri  quod  faciendum  esl  ;  but  foras- 
much  as  Sir  Richard  had  power  by  \m  will  to  charge  but  two 
parts,  the  charge  of  the  wliole  is  void  for  the  third  part,  not 
only  as  to  the  King«  or  ather  lord,  bat  as  to  the- heir  also,  be* 
cause,  as  to  the  third  part,  the  will  remains  at  the  common 
Jaw,  which  was  utterly  void  ;  and  according  to  judgment, 
and  for  the  same  reason  it  was  adjudged,  !M.  3  <I«l  4  Vh.  Sc  Mar. 
(6)lAi]^3,4.  in  com*  BancOy  Rot.  126.  in  {b)  iJni[)ton  und  Hide  ^  case,  that 
B**N*(f^f;**    *  writing  after  the  8tatute  of  32  H.  S.  and  before  the 

:^Co'.  ■^^  u  i>.  statute  of  84  H.  8.  declared  of  the  whole  land,  whereof  part 
Hr.  1  c.suiin.  2f>.  WB8  held  of  tho  King  by  knight's  service  in  capile,  was  good  Ibr 
^1  'l?'^^^'^^*  two  parts  :  and  so  it  had  been  if  the  statute  of  34  H.  8.  had 
Dy.  150.pl.  86.  never  bccn  made,  which  is  all  onp  in  reason  with  the  rn'-p  at 
1  Lcun.76.      bar  ;  and  by  this  construction  the  true  intention,  as  well  ot  she 

3L«on.i!9.  testator  in  his  will,  as  of  the  fn\d  acts  of  parliament.  %vi(hoiit 
Jenk.Ceilt.lla.         -    ^'      .  •         ii     i  i  i  i 

Dycrl26.        prejudice  to  any,  is  well  observed:  aim  lucre      u  uiilcience 
between  the  common  case  of  licence,  and  the  case  at  bar.  For 
(c)  Ftowa.  68  if  the  Ring  (c)  licenses  one  to  alien  two  parts  of  his  manor  of 
b.  D.  which  is  held  of  him  in  r^rpt/f,  and  he  n liens  the  whole 

manor,  ho  h:r^  not  pursued  the  licence,  for  l>y  lii-  alienufion  the 
whole  manor  pas>o^  :  which  is  not  arconlini;^  to  hi.s  licence  : 
but  when  an  act  oi  Phi  uament  auliiurizes  the  owner  of  land 
held  in  capite^  to  charge  two  parts  thereof,  which  he  could  not 
do  b]r  the  common  law,  in  thiH  case,  if  be  charges  his  whole 
land,  it  is  merely  void  for  the  third  |Nirt,  and  therefore  he  has 
well  pursued  the  authority  w  hich  the  statute  has  ^^iven  to  hiaiy 
to  charge  hvo  parts.    ?o  it'a  nmn  hu^i  the  moiety  of  the  manor 
of  D.  kno\\  n  l)y  the  name  of  the  manor  of  D.  and  the  King  li- 
censes him  io  aiien  the  moiety  of  the  manor  and  he  aliens  the 
manor,  he  has  well  pursued  the  licence,  for  in  truth  nothing 
passed  but  the  moiety,  and  so  you  will  better  understand  the 
Jaw ,  amongst  the  various  opinions.    Obiter  in  Plow,  CSomm. 
68  b.  and  in  Butler  and  Baker's  case, 
f  *  <S5  b  3      *And  as  to  the  second  point,  it  was  agreed  per  fnfnm  cvr\ 
Tht  iiivixi'iiHs  ^^ot  he  had  an  estate  lor  lite  in  the  said  rent  of  10/.  prr  avn. 
ao  estate  for      1.  Becausc  if  it  had  been  in  a  grant,  the  grantee  shotild  have  it 
lifiB  in Om  teat.       jjfg  .  f^,.  jf  ^  pian  by  bis  deed  grants  a  rent  of  10/*  issuing 
and  payable  out  of  all  his  lands  quarterly  at  the  u>»oal  fessis, 
and  for  non-payment  to  distrain  for  the  rent, and  all  the  arrear- 
(rf)  7  Ast.pl.l>  og^***  ^^^^       grantee  »<hall  have  the  rent  {d)  for  life: 

1  Roll. 845.  also  in  respect  thereof!,  he  on<il)t  to  hold  the  (r)  courts  of  all 
rr^Tl'lio  ^'  ^''"^  nianors  for  his  life,  d  qf/iciuni  cL  Jtodum  sunL  concomHanudy 
Br.  Esute  30.  1)6  shall  have  tiie  like  estate  in  lee,  as  be  has  in  the  office. 
7ai(.Met.i04.  But  it  was  objected,  that  then  the  devisee  should  have  also 
3BuUt  IL"'  *^^P  Dullocks  yearly  for  his  life,  as  well  as  the  rent: 
(r)3  Ruist  194.  quodfuilnegaC  per  loC  cur\  and  that  for  two  causes;  LThs 
if)  Wio^.Miix.  second  {f)  (El)  in  the  said  sentence,  disjoins  and  severs  the 
ss,  erl'  ^"^^      ^^J^      bullocks ;  as  in  the  case  9  £d.  4. 43 1^. 
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where  two  were  bound  to  stand  to  the  arbitrament  of  |.  S. 

de  (a)  0mmb'  aetiomb*  penonaUbui  tecUs  et  ^uereHs^  this  word  f«)  Roll.  Ailiit 

(penonalibus)  shall  be  referred  to  all :  but  if  the  words  were,  utf  i^p.  63. 

de  omnibus  aclionibus  personalibus  et  sectis  et  querelis,  it  shall  be  Fitz.  Arb'u.  if>. 

otherwise ;  for  there  the  last  [ei)  disjoins  querelis  from  the  MarcIiArb.172, 

whole  first  part  of  the  sentence,  and  shall  be  taken  generally, 

without  any  reference  to  personalibus.    So  in  the  case  at  bar,  TJ»W)rat|i^ 

when  Sir  Richard  devised  100  sbeep  and  10  bullocks,  and  10/. 

tbe  last  («f)  di^yoins  the  rent  from  the  sbeep  and  10  bpllocki :  onij. 

S.  These  words  (payabie)  (b)  {quarlerly)  nt  the  usual  leaete  W  Liks«i.66, 

ou^ht  to  have  reference  to  the  rent,  for  10  bullocks  per  ann. 

cannot  be  delis  rred  quarterly.   And  judgmeut  was  given  for 

Nicholas  Moore  the  avowant. 


BUCKMERE'S  CASE,  L*^^2 

Mich.  7  Jacobi  1. 

B.  having  Ihrcc  dau^lilcrs,  M.  T.  ajid  C,  cjavc  a  house  to  M.  in  l.iil,  remain-  BucKMsas 
deras  to  one  mutely  lo  J.  in  Ukil,  and  a^i  to  tiic  other,  to  C.  iutail,  with  v. 
ero»  remaioden  belwoea  J.  and  C.  i  M.  diicmitiDaed  and  died  witiioat  vui^^b. 
issue,  afterwards  J.  died  wiihout  issoe,  C.  died,  and  die  rigbl  of  the 
said  teaeineats  descended  to  G.  and  others  :  IiLld  in  a  Ar«i«dffi  the 
demandaots  may  demand  the  several  remainders  b;  one  writ 
*!n  rn:i\  actions,  whtrfi  arc  founded  upon  title,  the  demaadaat*  where 
there  are  rvcral  tenures,  is  driven  to  several  writs.* 
*Unlc^  %viierc  the  foundation  of  the  several  estates  is  one,  and  at  one 
time,  and  as  outof  oae  root* 

acUoBs  resl  which  are  fouoded  upon  a  tort  or  deforeemant,  and  do 
Dot  eoroprehend  aay  title  ia  them,  the  demaodaot  may  ia  one  writ  de- 
inaad  divers  hnds  aad  tenement,  which  come  to  him  by  scveial  titles.*  ^ 
*Ia  personal  actions  the  ptaiatiff  may  comprehend  several  wrongs,  and 
several  ouses  of  arti(»ns.* 

Note,  "if  a  remainder  be  executed,  the  demandant  in  a  writ  of  Formc- 
don  in  the  dc^ccoder,  shall  not  speak  of  this  rcmaiuder,  but  tlie  gcnerai 
writ  of  Formeion  ia  the  descender  shall  serve.  Mid  he  shall  coont  of  an 
•mroediale  giftt  for  he  cannot  have  a  FwmUm  in  the  lemaindert 
when  tberemaiader  b  oace  execnted.* 

*lf  a  man  brings  a  Fortnedon  in  reverter  or  remainder  as  heir,  the 
omission  of  the  el.Ii-s!  ■^on  who  s!irvtv<*d  the  father,  or  \hr  likf  in  the 
pedigre<»  pfhim  in  the  remainder t  on  the  part  of  the  donor,  shall  abate  ' 
the  writ ;  but  of  Uic  part  of  the  donee,  although  the  donee  had  many 
issues  in  lineal  descent  iaheritahle  to  the  estate>tail,  and  who  bdd  the 
estate,  the  demandant  need  not  nnme  any  of  the  issnei  in  the  dense  ef 
f  iMe  j»ett  meriem  i  but  shall  say,  H  qutt  pett  eierlem  of  the  donee  etf 
<ptiMn  rcverU  4tM,  w  fiwtfthe  donee  died  wjlhont  isiae** 
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•In  A  Forincdiiu  in  the  descender,  the  tlcinmidant  ought  lo  make  mcp- 
tionofcTtry  uac  to  whom  any  right  descended  * 

a  Ftrmeim  in  the  descender,  the  demaudant  ought  always  lo 
make  bimadrsoD  sod  heir,  or  cou^n  asd  heir  to  him,  who  was  last 
seised  hy  force  of  the  tail  t  for  a  later  coosia  of  aay  heir  in  tail  shall 
abate  the  writ.* 

*Re  who  was  last  seised  ought  to  be  made  heir  in  tail  to  the  dmiee,  or 
otherwise  the  M  rit  is  vicious  ;  nud  it  is  oot  lufficient  thai  be  be  DSSDed 

son,  for  he  may  be  son  and  not  heir.* 

*The  sure&t  way  is  for  the  dcmaudaut  lo  make  every  otic  he  ua\iies  in 
the  writ  to  be  sod  and  heir  in  the  writ,  although  they  were  never  seised 
by  force  of  the  tail  i  for  it  is  not  material,  although  he  names  them 
bdn,  whether  they  were  seised  or  not.*  S.  C.  ti  Brownl.  S74. 


Fonn^M  p  10       *  Formedou  (a)  in  remainder,  brought  by  George  Hiit  k- 
mere,  Oliver  Fowler,  William  Bockinere,  Christopher  Btick<* 
Roscoc  on  real  mere,  and  Nicholas  Buckmer<»,  aii^nin^t  T?o!;ert  sayer,  and 
actions  55^  ct    Ursula  liis  wife,  of  a  house  in  thecouiity  of  Kent,  of  the  nature 
of  gavel- kind,  the  case  was  such  :  Thomas  Bole  had  issue 
three  daughters,  Marion,  Johan,  end  Catharine,  and  gave  the 
said  house  to  Marion,  and  the  l^eirt  of  her  body  begotten ;  the 
remainder  of  one  moiety  of  the  said  house  to  Johan,  and  to  the 
heirs  of  her  body  begotten,  and  the  remainder  of  the  other 
moiety  to  Catharine,  and  to  the  heirs  (%i  lier  hody ;  and  if  !hn  said 
Jolinn  should  die  without  issue,  the  remainder  ofher  moiety  (o 
Catharine,  and  to  the  heirs  of  her  body,  with  the  like  remain- 
der  for  want  of  issue  of  Catharine  to  Johan  :  and  afterwardu 
Marion  discontinued,  and  died  without  issue,  el  de  eadem 
Com.  iVrr.       Mariona  eo  quod  chUi  sine  hmrede  de  corpore  suo  exetinte  re* 
neid.;ij'.3.   mamit  jus  (irhieh  proves  she  discontinued,  for  otherwiae  it 
should  be  tcvemtnta  prtrd'  remans'')  itnius  mediftnlis  tcnemen- 
torwn  pro     emu  pcrfin'  per  formam,       prtvd  Jv]i<iun(v.  Hole  ; 
el  rejumisit  Jus  aiii  iius  tnedietalis  torundtui  Itm  mt  idorum  cum 
pertinentiisy per  formam^Scc,  prwfaC  CatharincB  Bolt,  and  after- 
wards Joben  died  without  issue,  by  which  the  right  of  her 
moiety  remained  to  the  said  Catharine,  and  after  the  death  of 
Catharine,  dcscendit  Jus  iniegrofwn  ienetnenlorum  isUs  GeorgiOf 
^c,  and  the  tenants  demurred  in  law  on  this  account,  he- 
cause  the  demandants  deman(i(  li  by  one  writ  of  Formcdon 
[  *  86  b.  ]  several  remainders  where  the  demandants  ought  '^lo  have  de- 
manded the  several  remainders  by  several  writs.    And  be- 
cause we  must  shew  in  what  cases  the  demandant  or  plaintiflT 
shall  join  divers  causes  of  action  in  one  and  the  same  writ 
against  the  tenant  or  defendant,  it  must  be  obi^erved,  that  there 
is  a  difference  between  actions  real  and  actions  personal,  and 
between  actions  real  which  are  founded  oo  a  title  in  the  writ, 

(a)  Writs  of  Formcdon  in  descender,  re-  after  the  said  SO  years,  Stat      Juc.  i.  c  id. 

nainder  and  reverter  of  any  manors,  lands,  A  person  barred  of  bti  ForvteAn  is  not 

tenements,  or  otlier  hiTPtlifammts  \*liat-  there  by  jirrvrnff  d  frdm  pursuing  any  right 

soever,  shall  be  sued  and  taken  within  SO  of  entry  which  may  afterwards  accrue  t» 

yeais  neat  after  the  title  aad  cane  of  action  bim,  JTwa  v.  Am,  1  Salk.  839.  S  Sblb.  4SI. 

fiist  deMSoded  or  bUsn,  sad  si  ao  time  and  vid-Bvaas*  Stat  Vol.  Hi.  p.  S8»« 
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and  aedom  real  merely  founded  upon  a  tort  or  deforcement.  ^"(,(^^1^^ 
Real  ictiohii  which  are  'founded  upon  title  are,  as  in  a  writ  of  fouDdcninm 
(a)  escheat^  Praeipe  A,  quod  reddai  B.  10  acras  terrm^  S(C,  title,  the  dc- 
rjuas  C.  de  eo  tenuity  et  qucd  ad  ipmm  B.  reverli  debenl  tanquam  {J^J^**'***" 
escaeia  sua,  eo  tfuodprced'  C.  ohiil  shiv  hmrcde.    So  (h)  fho  Ces-  several  tenures, 
savit,  Prmcipe  A.  quod  reddnt  B.  unum  incssuagiuvi  quod  idem  is  driven  to 
A*  de  eo  ten'  per  cerla  servilia,  et  quod  ad  ipsum  B,  reverli  debet,  scy««lwrit». 
^^  eoquodidanJ*  in  faciend^  servitia  perhienmmnjam  ee»-  ^^J^IL^q^' 
savtU  So  the  writ  of  ward,  and  the  writ  of  mesne,  and  the  i64  ST^* 
writ  of  Formedon  in  descender,  remuituier,  and  re?erter.      FJ^^.  SOa, 
Tlien  suppose,  that  B.  before  the  statute  of  (r)  Quia  emptores  ./itatiOlMtt 
terrarum,  had  by  one  deed  enfeofred  A.  of  Black  Acre,  to  hold     )  g  lQst.MO,* 
by  fealty  and       and  bv  another  deed  had  ciiti  oiled  him  of  601,  &c. 
White  Acre,  to  hold  of  tuui  by  fealty  and  Qd,  aiid  afterwards 
A.  had  died  without  heir,  B.  should  not  have  one  writ  of  ((/)  iaier.  joyad^ 
escheat  of  these  two  acres;  for  the  writ  shall  say,  Prmeipe  C,  ia  Action  46. 
quod  reddat  B,  duoi  acras^  Sfc.  quoi  A*  de  eo  tenuity  which  shall 
be  intended  one  entire  tenure  ;  and  therefore  in  such  case  the 
demandant  is  driv(Mi  to  several  writs  upon  the  two  gevfTal 
tenures  ;  and  therewith  agrees  21  H.  7.  39  b.  So,  and  for  the 
same  reason,  upon  a  cesser  in  such  case  the  lord  ought  to  iiuve 
(e)  several  writs  of  Gwovil;  end  therewith  agrees  3  E.  3. 47  L'  Jt^c^^u 
a.  b.f  18  E.  3.  CetsatU90,  if)  10  Ed.  4. 1  b.  &  2  a.  ig)  10  Hen.  ^l''*'^'''^ 
7,  %^  a.   So  upon  several  tenures  the  tenant  shall  have  seve*  1 18 ^3.48 
ral  writs  of  mesne  against  the  mesne,  and  shall  not  join  them  (y5^r.*Si« 
ill  one  writ;  and  thcrewitfi  agrees  (//)  9  M.  3.  2  b.    And  one  savit2i. 
shall  not  have  one  writ  of  ward  of  the  body  and  land  upon  ritz  CcsiiaviiJ. 
several  tenures,  as  it  is  held  in  G  E.  3.  48  a.  b.  3  H.  6.  bo.  il 
H.  6.  Gard.  117.  But  a  writ  of  ward  of  land  was  founded  upon  (h)  Fiti^Mem. 
two  several  tenures  in  46  E.  3.  tit.  Brief  619.  but  there  it  is  «. 
held,  that  if  he  had  demanded  the  body,  the  writ  should  hive 
abated.    Then  suppose  B.  by  one  deed  gives  the  manor  of  D. 
to  A.  and  to  the  heirs  of  hiy  body,  and  afterwards  H.  by 
another  deed  gives  50  acres  of  land  to  A.  and  to  the  heirs  of 
iiis  body,  and  afterwards  A.  dies  without  issue,  the  donor  upon 
these  two  distinct  gif^s  shall  not  have  one  writ  of  Fwmedon  in 
reverter,  supposing  Quod  idan  B,  Mit  prasdkt^  numerimn  d 
pnnquaf[inta  acras  terrm  cum  perHnaUiu  eidem  A.  ef  qtuc  ad 
prwfaC  B,  reverti  dehent,  SfC*  no  more  than  upon  several  feoff- 
ments, id  supra,  and  tenures  resrrvrd,  he  shall  have  one  writ  f'^^J  'J^^.J^p^^^' 
of  (i)  escheat,  or  one  writ  of  (k)  Cessavit;  both  which  13.  F^NrB.209 
♦writs  suppose,  quod  tenementa  prcodicta  reverli  dehent.    So  of  f  *  87  a,  } 
two  several  distinct  gifts  to  one,  with  several  remainders  over  d.  Br.  Joynder 
to  one,  he  shall  not  have  one  writ  of  Formedon  in  remainder,  (2)  3^e^°47  a.b. 
nor  the  issue  of  such  a  donee  one  writ  of  Formedon  in  de-  ioR.4.lb.2a.' 
scender,  for  the  foundation  of  these  writs  is  the  gift  which  is  10     ^'  r*  ■* 

distinct  and  scvprnl  ;  :ind  therefore  in  such  cases,  upon  the  K\^u^ni=^' 

1  «       1  I  1  .  .    I  1        •.    /T      ,    ,    42.  ritz.  Lc8- 

several  foundationn,  there  ouj^ht  to  be  several  writs  rounded.  saritS.  J8E. 

But  if  land  be  given  to  a  man,  and  to  his  sister,  and  to  the  ^-^b*  Cet- 

heirs  of  their  bodies  issuing,  in  that  case  they  are  joint^tenants  ^* 

for  life,  and  have  (0  several  inheritances^  sc.  the  brother  one  {^f 

of  the  several  cst^itcs  i»  one  and  at  one  time,  and  as  out  of  one  root.  (/)  Co.  Lit.  1  ^1  a.  18  E.  .3. 
39  a  b.  7  [J.  4.  Iff  b.  Br.TaU  9.  Br.  Erttte  11.  Br.  DttnOgaiii.  1^.  b  Co.  8«.  1  Leon. 213.  Via.  Ab. 

MuictieSj  A. 
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moiety,  to  biai  and  to  the  hetrt  of  bit  body,  and  tba  dator  tbe* 

other  moiety,  to  her  and  to  tbe  beiraofberbody ;  in  that  case^ 
altbough  tbe  inberitances  were  8evenil,yet  because  tbe  found- 
ation was  one,  and  at  one  time,  and  as  out  of  one  root,  for 
that  reason  the  donor  e^fiall  have  one  writ  of  Formedon  in  the 
reverter,  and  therein  shall  shew  the  gift  as  it  was  to  the  bro- 
tber  and  sister,  &c.  and  conclude  in  the  close  of  tbe  writ, 
quM  tiUrque  eorum  cbiit  sine  luerede  de  eorpare^  ' Sfc*  wbich' 
words  prove  that  each  of  tbem  bad  a  aeveral  right ;  and  so  is 
tlLMii.213.  ^®  hook  adjudged  in  Ro^er  Dardene's  case,  in  t  17  Edw.  3. 

51  a.  and  78  a.  b.  and  J8  Ed.  3.  39  a.  b.  which  is  all  one  case. 
(a)  Dyer  145.  lands  be  ^iven  to  (a)  father  and  son,  and  to  the  heirs  of 

dI.  64.  their  two  bodies  begotten,  the  remainder  over  in  fee,  and  af» 

lUoii.313.  terwarda  thefotber  dies  without  any  issue  but  tbe  son,  and 
aflerwaida  tbe  non  dies  witboot  issue,  and  a  stranger  abates^ 
be  in  tbe  remainder  shall  have  one  Formedon  in  the  remain- 
der, although  the  estates  tail  were  several ;  yet  forasmuch  as 
well  the  several  estates  in  tail  and  the  remainder  also  de- 
pend upon  one  joint  estate  in  the  father  and  son  lor  their 
lives,  and  all  begin  at  one  time,  for  this  reason  one  Forme 
(£j  i;  £.  3. 51  don  in  tbe  remainder  Iies»  So  in  tbe  said  case  of  (6)  1 7  Edw. 
■.78a.b.  3.  if  land  bad  been  given  to  brother  and  sister,  and  la  tbe 
heirs  of  their  two  bodies  begotten,  the  remainder  over  io  lee, 
if  the  brother  dies  without  issue,  now  the  Filter  has  an  estate 
for  life  in  one  moiety,  the  remainder  over  in  ftp,  and  for 
the  other  moiety  an  estate  tail,  the  reruniiidei  in  fee,  and  af- 
terwards the  sister  has  issue  and  dies,  ^lui  a  stranger  abated, 
nowibrone  moiety  tbe  remainder  begins,  and  after  tbe  is- 
sue dies  without  issue,  although' tbe  remainder  falls  at  several 
times,  yet  be  in  remainder  aball  have  one  Formedon  for  both 
remainders,  which  depend  upon  one  and  the  satne  estate,  come 
to  one  and  the  same  person.  And  so  in  tlic  book  to  be  in- 
(c)Fiu.  Brief,  tended  in  (r)  31  Hen.  G.  14  b.  where  it  is  i-aidj  a  man  mav 
113.  Tost. 65  have  one  luimedon  of  divers  gifts.  Vide  44  Kd.  3.  tit.  Tail 
13.  a  good  case,  and  50  Edw.  3.  tit.  Feoifmenta  and  Faita,  97. 
and  7  Hen.  4. 88. 

r  *  97  b.  1  resolved  in  the  case  at  bar,  that  when  tbe 

ur  2  nrownl.  wholc  is  dpvispf!  to  IVlnrion  in  tail,  altho!i^h  the  devi^^or  di- 
273.  S.  C.  vides  the  rcin  iinders  by  moieties;  yet,  wlinn  tboHholo  land  re- 
mainb  to  Catharine,  and  all  the  renmjnders  depend  upou  one 
estate,  and  be^in  by  devise  at  one  time,  the  heirs  of  Ihc  body 
of  Catharine  wall  have  one  Formedon  in  the  remainder,  in  the 
same  manner  as  if  the  renu^Inder  had  beenflimited  to  Catharine 
and  Johan,  and  to  the  heirs  of  their  two  bodies,  the  remainder 
for  default  of  issue  of  Joban  to  Catharine,  and  to  her  heirs 
for  ever. 

In  Mtkms ml  ^uc\\  actions  real,  which  are  founded  upon  a  tort  or 

wliieb  wet  deforcement,  and  do  not  comprehend  any  title  in  them,  there, 
fomidod  upon  the  denwndant  may  demand  itt  one  writ  divers  lands,  and  te- 
defoKcment    o^^B^n^  which  como  to  him  by  several  titles :  as  if  diveis 

and  do  not  cotnpreliend  any  title  in  them,  the  demandant  may  in  owe  writ  demand  dircn 
innds  and  Kneaicms  vhidi  cone  to  bin  by  aeveral  titles.     j^.  Carthew  454*  Cooi.  Ac- 

uoas  G. 
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manors  descend  to  me  from  several  ancestors,  and  I  am  dis- 
•eiiedor  deforced  or  them,  I  may  ba?e  a  writ  of  right ^  or  a 
writ  of  entry  in  the  nature  of  an  anise,  or  a  writ  of  assise,  and 
comprehend  all  these  ri|^bts  in  one  and  the  same  writ,  because  • 

in  Ihes'*  ca??es  no  tillc  is  made  in  the  writ.    Vide  L.  5  FrI.  4, 

80.    12  Ed.  4.  1  a.    17  Ed.  3.  52.    17  Ass.  10.    H  Ed.  3. 

Ass.  11*2.    22  Ass.  p.  52,66.    7  Ass.  p.  18.    7  Ed.  3.  Assise 

138.    15  Ed.  3.  Charge  9.   15  Ass.  pi.  11.    But  if  1  bring  a 

writ  of  entry  on  a  disseisin  done  to  my  mother  or  aunt  co* 

parceners  in  fee-simple,  the  writ  shall  abate,  for  here  title  is 

mado  in  the  writ ;  and  it  appears  that  there  were  several 

causes  of  action,  because  the  title  is  by  several  ancestors,  and 

therewith  ai^ret  s  the  book  in  (a)  31  Hen.  6.  14  I),  and  43  Ed.  («)  Ante87ii. 

3.  17  a.    So  if  an  estate  tail  descends  to  two  daughters  co-  Fiu«BriefllS. 

parceners,  and  one  enters  into  the  whole,  and  the  other  has 

issue,  and  she  who  enters  dies  without  issue,  in  that  case  the 

issue  shall  have  several  writs  of  Formcdon  in  the  descender 

of  one  moiety  of  the  possession  of  his  mnther,  quam  imi" 

mill  tenuity  and  of  the  other  moiety  of  the  possession  of  his 

grand  mother:  and  therewith  agrees  (6)  43  Edvv,  3.  16.  (*)  J'tt^-Pw-^ 

aO"  1  /  .       .  Br.  Formed. 

$4.  Br.  Brief.  504.  2R4.23. 

And  in  porsonal  actions  the  plainiiir  may  comprehend  se-  in  personal  ac- 
veral  wrongs,  and  several  causes  of  actions,  as  one  action  of  ^^{"q^*^ 
trespass  for  several  trespasses  committed  at  several  days,  and  Somprehen? 
in  several  place-.     Vide  (c)  31  H.  6.  14  b.  (rf)  8  Edw.  4.  5  a.  sovit.-iI  wrong* 
and  4i  VaUw  3.  o\.    J4  Hen.  8.  12  b.    F.  N.  R.  f>0.    An  nr-  "^'^^ 
linn  fr)  of  waste  upon  several  leases,  for  in  the  prohii)ilion  of  ti„ns. 
waste  at  tl»c  common  law  against  tenant  in  dower,  &c.  da-  [r]  Fitr.  Br. 
mages  were  only  recovered,  which  *  was  in  the  personalty  :  ^l^-  -. 
•o  of  debt  {f)  upon  several  leases.  L  ^.^^ 

1!6.  ff)  F.  N.  B.  60  f.  Cro.  Jac.330.  Popham  25.  Com.  D^.  Actions G.  (/)  31  H,  6. 14 Si  Tdv. 
B-^.   Fill.  Br.  113.  8  £.4.  5  a.  Mo.  914.  Fits.  Tirw^  116.  Cr.  Jac  68.  NojS.  1  Bfowal. 

S6,  87. 

Note,  reader,  as  to  the  bringing  of  writs  of  Formedon^  u  a  renuun- 
these  diflerences  s  1.  If  a  remainder  be  executed  in  a  writ  of  exaeat* 
Jbrmerfm  in  the  (g)  descender  he  shall  never  speak  of  this  re- 
mainder,  but  the  general  writ  of  Formedon  in  the  descender  ^lofp!^- 
shall  serve  in  that  case,  and  he  shall  count  of  nn  immediate  wrfw*  in  the 
g^ift  ;  for  he  cannot  have  a /arwjft/on  in  the  remainder,  when  g^dTnotaDeak 
the  remainder  is  once  executed.    But  if  a  lease  for  life  be  «ftw— JSS 
made,  the  remainder  in  tail  to  A.  the  remainder  in  tail  to  B.  der,  bat  the 
if  A*  dies  without  issua  in  the  lifbof  the  tenant  for  life;  if  '^f  'f^^ 
B.be  driven  to  his  Formedon  in  the  remainder,  in  his  Forme'  in  tbe  desoen* 
don  he  ought  to  mention  the  remainder  to  A.  although  it  was  <ier  simii 
determined  and  spent,  as  i>  arore«ja!(l.    For  the  demandant  in  J^fi.J„nt 
the  Formedon  in  the  remainder  auijlit  to  make  (A)  mention  of  an  immediate 
all  the  precedent  remainders  in  tail,  S  Ed.  J.  19  a.  b.  ^  Ed.        for  he 
S.fl6a.b.  t44Ed.5.8a.  50  Ed.  3.  i  b.   H  H. 4.  99  a.  ^^1^'^^^* 

thai«iiialBder,ir1ieBtliamiialiid«risooeaex«aited.  {g)  1  Mod.  Repw  319,  sio^  Fd)n.SM. 
F.N.  B.  219  a.  b.d.Re(rOnif2M  n  3  Mod.  963.  BMtii  ISA.  (A)Ho1i>88a.  tFta»P«t* 
'  36,  28.  Br.  Formed.  14.  ^ooth.  153. 


Digitized  by  Google 


316 


Buckhbsb's  Case.   Part  VIII.— 88  a.— 88  b« 


IS  Hen.  8.  4.  F.  N.  B.  219.  VUln  Rprristpr  939  h.  and  9A3 
h.  nnd  a,  brevia  nunauam  Jaciutd  nuntionem  rfr  ri  vmnere 
tf  mnaii  qnando  breve  est  in  the  descender.  2.  If  a  man  brii^s  a  JPor- 
bringsftAp-  me  don  in  {a)  reverter  or  rensainder  as  heir,  the  omission  of 
TMtnroriT  theeldet  son  who  Burvhred  the  father,  or  the  like  in  the 
Diaiaderas  pedig^rec,  on  the  part  of  the  dodor,  of  bitn  Id  the  remainder, 
beir,  tbeomis-  shall  abate  the  writ;  but  of  the  part  of  the  donee,  although 
SS^riho"'  the  donee  had  many  i?«uc9  in  lineal  descent  inboritable  to  the 
soiriredthe  estate  tail,  and  who  held  the  estate,  the  demandant  need  not 
^ther,  orthe  name  any  of  the  issues  in  the  clause  et  quce  post  mortem;  but 
dilgTw  of  him  ^^^^^  P^^^  morlem  of  the  donee  ad  ipsum  reverti  de* 

In tiwranaiii*  ea  ^ifotf  the  donee  died  without  issue;  and  that  for  two 
der,  on  the  reasons  :  I.  Becuuse  the  demuttdant  is  a  stranger  to  the  pedi* 
Soiuir  tball  a-  ^he  donee.    2,  Because  If  the  issue  shall  be  supposed 

bate  the  writ:  by  (he  writ  to  die  without  issue,  yet  it  may  be  that  the  estate- 
*>"'of^o  tail  is  not  spent,  for  the  issue  may  have  brothers,  or  cousins 
donee  &\*  inheritable  to  the  donee,  and  the  land  ougiit  not  to  revert  to 
though  the  do-  the  douor  80  lon^  as  the  estate  tail  continues.  And  in  some 
"ii*^  written  Resisters  the  clause  is,  eo  quod  the  issue  died 
SseeYiriDh^  without  issue.  But  the  printed  Register,  which  imitates  the 
rit  iM.  tn  the  moRt  aucient  and  most  true  precedents  ;  et  quod  post  mortem 
*il?*if if  the  donee  reverii  debet,  ro  quod  the  donee  died  without  is- 
^tutc  thcde-  s"^?  therewith  ajjree  22  Hen.  6.  36.  by  (he  Justice?,  I 
maadant  need  £Iiz.  t  Dyer  by  the  Justices,  and  28  Hen.  8.  Dyer  14, 
t»t  name  ray  16.  Vide  18  £dw.  3.  48,   26Edw.  3.  75.  SdEdw.d.  44. 

ri^Ti  ^  Edw.  S.  SO.  44  Edw.  3.  40.  «iO  Edw.  3.  35  Edw. 
ill  UMdJni    3-  30,  47.    II  Edw.  2.  Formedon  58,  59.  Regisfsr 

efywY^;  /  230  0.  b.  3.  In  a  Formedon  in  the  (&)  descender,  the  de- 
M«r/r»i,  but  mandant  (because  he  is  privy,  and  ou^ht  to  know  his  pedigree 
poit  rTJf^'r^7  descent)  oug^ht  to  make  mention  ot  overj  one  to  whom  any 
the  donee  ad  right  did  descend  ;  as  after  a  discontinuance  made  by  the  &- 
^fT^  "^"rf  ^^^'^     survived  his  father,  and  died  without  issue^ 

the  dooefd^  younger  brother  ought  to  make  mention  of  him  in  a 

without iane.  Formedon  in  the  descend*  r,  otherwise  if  the  elder  brother  died 
Inm Formedon  without  is?uc  in  the  life  of  the  father:  a  fortiori  he  ought  to 
^"'titeS^^'"^  make  mention  of  every  heir  in  tail  who  held  the  cstnte  ;  that 
nmndnnt onpht  ^""^  soisod  by  force  of  the  tail  :  bnt  observe  t^ho 

tomakcmen-  therein  a  diOerence ;  iur  if  any  of  the  iieirs  in  tail  survive 
^''^  ^^^'^       ^^^^  the  estate  tail,  he  ought  to  be  named  hi 
right  de-  Mm  and  heir ;  but  if  he  survives,  and  dies  before  he 

sendod.  was  seised,  he  need  not  name  him  heir,  but  mny  name  bim 
«)  P.N  .B.220  son  only,  el  f/uod  post  mortem  prce^  D.  ct  E.  fifii  ejusdem  />. 
J*  18  E.3.  Fitz.  ft  E.  fifii  et  hceredes  prtrd^  Si-c.  So  is  the  writ  when 
Booth  155.  ^^'^  elder  son  doth  not  enter,  and  when  the  younger  -on  cn- 
Carth.  128.  ters  and  is  seised.  Fide  Register  S^jh  b.  F.  N.  B.  2i2  f. 
Lucas  3^  10  E.  3. 49, 50.  44  E.  3. 21, 40.  4  E.  2.  Formedon  48.  II E. 
tDy  2i6.id.  2.i^d6.  46B.3.9.  6E.3.S61.  8E.3.379.  llH.4.72b. 

56.  '  (*)Cr.ELM2.  Or.  Car.  435.  Cr.Jae.m  Hob.  61, 52,  £82.  F.N.B.HOd.RMcirs. 

Tn  a  Formedon     4.  lo  ft  Fofmedonn  Itt'  the  descendcr,  the  demandant  (e> 

intbcdescend- 

«UietaiiuidMit4ia«lit  •hrayitottdwUmMlf  tonaBdhcifyOrMiitinaiidlid^  toUawbovw 

laat  snied  Vy  force  of  the  trnl,  for  a  Inter  sn^'m  nf  nny  hnr  in  tail  hHsII sNlft tlllt  Vlit.      (•]  "  ' 
51|  63.  F.  N.B.  212  b.  Booth  144.  Con.  Dig.  Vieader  3  £.  2. 
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eufflti  always  to  roilce  fiireself  son  and  beir,  or  cousin  and 

heir  to  him  who  was  la«t  seised  by  force  of  the  tail,  for  a  later  pj^^^^ 
seisin  of  anv  heir  in  tiiil  after  shall  abate  the  writ.  2.  lie  who  jaft^iscd** 
was  last  seised  oiiflfht  to  be  made  l:eir  in  tail  to  the  donee,  or  oua:l»t  to  ii<> 
otherwise  the  writ  is  vicious;  and  it  is  not  suflicient  that  be  [^•'i'^^ 
be  named  son,  for  be  may  be  son  and  not  heir.  But  the  surest  i^^orothcr^ 
way  for  the  demandant,  is  to  make  every  one  he  names  in  the  wfae  the  irritb 
writ  to  bo  tson  and  h^ir  in  the  writ,  althoo;;h  they  were  never  ^' 
seised  by  force  of  the  tail ;  and  it  is  not  material,  althoujrb  he  tfaatbe  be  " 
names  them  heirs  whether  they  were  seised  or  not,  and  there-  n.imcri  son, 
by  the  demandant  will  be  certain  to  make  himself  heir  as  well  jq^^^'J^*^'*® 
to  tl'.e  don<^e  pt  r  formttm  fforti,  ns  to  him  who  was  last  seised. 
And  therewith  atjree  («)  22  H.  6.  36  a.    8  H.  G.  i  urmedon  4.  Theiun»«t 
f  1  H.  6.  SO.  8  E.  3.  1 1.   10  E.  3.  49.  97  Ed.  3. 82.  31  Ed.  w.r  i.  for  the 
3. !».  48  E.  3. 7.  49  Ed.  3.        Re^.  238.   P.  N. B.  218.  demaruiant  u. 
And  note,  in  the  Formedon  in  descender  there  is  the  clause  OTeEe"i2e« 
ft  qitnd  poU  mortem^  fyc  and  then  the  descent,  and  no  rlnuse,  in  the  writ  to 
de    to  quod,  SfC.  for   tliat   <oi  ve3   most   convenient   when  ''csonaud 
the    e?»tate  tail  is   spent,  wM*  h  serves  well    in  Formcdon  J.^'  "ithoii-Th 
in  the  reverter  and  remainder,  hut  not  in  descemier,  unless  they  were  uerer 
in  special  cases.  And  so  by  these  difierences,  and  the  rea-  M>«cd  by  force 
son*  of  them,  yon  will  better  understand  your  books.  [•89a  7 

for  it  U  not  flMterinl,  atUiotttli  be  nanet  tbem  Iwiia,  whether  Aey  vera  aelaed  or  aok  t  F.N. 
B.21Sr.  («)Br.Voriii.3f. 


Note  in  thecase  at  bar,  alt  hough  the  hei  rs  of  the  body  of  Catha-     ^ ' 
rine  elain  the  remainder  by  descent,  yet  forasmuch  as  Catha-  l^is^tbevnt 
rine  was  never  seised  in  possession  of  the  estate  tail,  but  only  shall  nereraay 
of  the  remainder  ;  for  this  cause  the  writ  should  say,  remancre  'Mif  t  daem* 
debet ^  and  !iot,  dr^rcndere  debet :  for  the  writ  shall  never  say, 
that  the  thing  oug^ht  to  descend  to  one  as  son  and  heir,  if  the 
ancestor  wwi  not  seised,  by  the  rule  iu  the  Register  241. 
a.  b. 


FRAUNCES'S  CASE, 
Mich.  7  Jacobi  1. 

In  replcviot  the  defendant  a?owad  taking  the  cattle  dama^  feasant.    The  UiUBa 
plninltflf  pleaded  in  bar  a  devise  to  one  I.  of  the  lands  in  which,  &c.  pg^^^p^ 

forstxlv  year^,  who  demked  them  to  tho  plalnlift' For  one  year.    The  pt^^ypi^ ,  fl^h, 
defeudant  n  pl  t  d.  a  ic  ottmcnt  in  Ice  aticr  the  makin<^  the  will,  to  the 
use,  anaoogst  oUicr  uses,  of  the  said  I.  for  sixty  jears  atUr.  Lbe  d^th  ot 
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the  devisor,  with  a  proTUo,  if  the  Mid  I.  dMnild  disturb  T.  and  other*, 
ftc.  ao  that  they  eonld  Botqoietly  enjoy  the  tenements  Ihedevitor  con- 
▼ejed  to  then,  dtc,  or  if  the  said  I.  should  not  permit  the  exoeiiton  of 

the  said  devisor  to  have  and  remove,  &c.  all  the  goods  and  chattels,  ftc. 
of  him  the  said  devisor,  which  should  then  be  in  his  mansion  houv,  or 
if  he  should  do  any  tliinp^  to  imprde  and  frustrate  tht*  intcutioa  of  the 
devisor  expro<icd  m  his  wiil,  the  use  should  cease  and  be  void.  And 
further  pleaded,  that  1.  entered  into  a  house  where  certain  goods  of 
tiie  devisor  were,  and  took  them ;  and  that  the  executors  came  and  re- 
quested the  said  I.  to  let  them  take  away  the  said  goods,  but  that  the 
,  juiid  I.  would  not  permit  the  executors  to  take  them  away  :  but  that 

he  aUo;;cthrr  prevented  and  himlrrnl  tlicin  from  so  doSnj;;  rind  then 
the  defendant  conrlutted  bis  replicaliun  by  averring  that  the  said  use 
to  I.  ceased.  Ou  demurrer,  jud;;mcnt  was  given  tor  the  plaintiflT. 
And  resolved,^!.  The  words  of  the  proviso  ere  sufficient,  to  make  the 
use  limited  to  I.  for  years,  cease.  9.  A  denial  by  parol  is  not  any 
breach  of  the  condition,  but  there  ou|;ht  to  be  some  act  done  i  as  af- 
ter re<]uc5it  made  by  the  ezccntors  shutting  the  door  against  them,  or 
laving  his  liauds  upon  them.  'i.  If  the  defendant  had  shewed  a  spe- 
rinl  ru-t  of  disturbance  ajjainst  ihe  weirds  of  the  proviso,  vet  the  said  I. 
bhouid  nul  lum  bis  term,  for  being  a  stranger  to  the  feotiineot,  uuticc 
ought  to  be  given  to  him  of  the  proviso  and  of  the  will.  4.  Although 
the  title  by  whirh  the  pUintiff  claims  in  his  bar  to  the  avowry  is  de- 
stroyed, yet  he  shall  have  Judgment  by  reason  of  the  title  idilch  the 
defendant  has  given  him. 

The  feofTec  of  land  or  bargainee  of  a  reversion  hj  deed  indebted  und 
enrolled  sliall  not  take  advantage  of  n  rnndiliou  for  iionpa\ mrnt  fif 
rent  reserved  on  a  lcai»e,  upon  demand  by  them ;  unless  Uiey  have  tirat 
given  notice  to  the  lessee  of  the  feofiment,  &c. 
If  there  be  a  bargain  and  sate  of  a  manor  by  deed  indented  ind  ca- 
.  rolled,  nod  a  ropfbolder  before  any  notice  given  to  bim  of  the  beigaiu 
and  sale  refuse  to  pay  his  rent  to  the  baigainee,  tl  is  not  a  forfeiture 

of  which  thehird  ran  tnke  nilvnnta^f, 

♦If  a  feoffment  be  made  on  l  uudilion  that  the  feoffee  shall  give  Ihe 
land  to  the  feoffbr.and  to  the  wife  of  the  feofi'or,  and  to  the  heirs  of 
their  two  bodies  negotten,  the  remainder  to  the  right  heirs  of  the 
lisofiMr  if  the  husband  dies,  living  tiie  wilh,  the  feoffee  ought  to  make 
the  estate  to  the  wife,  ftc  as  near  the  condition  and  as  near  the  intent* 
of  the  condition  asbecnamake  it,  vh*  to  the  wife  for  life,  without 
impeachment  of  waste,  and  after  her  decease  to  the  right  heirs  of  her 
husband  and  ber  bqgotteo,  remainder  to  the  right  heirs  of  her  hns- 
hand.* 

*When  a  man  hinds  himself  to  perform  the  award  ot  a  stranger,  it  is 
not  necessary  to  give  bim  notice  that  die  stranger  has  made  his  awari.* 
8.C.  BrownLSTT. 


[  •SO  b.  ]    *}n  a  replevin  hctwoon  Kicliard  Milnrr,  plaintifl',  and  Thomas 
SBalst.327.     Fraunces,  defentiant,  wliich  be^aa  Mich.  6  Jacohi,  Hot.  2220, 
Cart  172.  1    of  his  cattle  taken  at  Bloxwich  in  the  county  of  Staflbrd,  in  a 
M.  430,431.  piaee  called  Newland^  the  defendant  did  avow  tbe  taking  of 
the  cattle  in  tlie  place  where  which  contained  six  acresi  &c. 
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because  it  was  his  freehold,  aiiti  so  did  avow  for  damaget.  tfiMod.  158. 
The  plaintiff  in  bar  to  th»  avowry  pleaded  that  oae  Richard 
Fraunces  was  seiaed  of  the  said  six  acres  in  fee,  and  held 
them  in  socage,  and  7  December  45  Eliz.  by  liis  will  in  writ- 

ini;  (whciTof  ho  mado  !tichard,  Eduard,  and  James  his  sons 
his  executors)  df  vised  tliein  to  Jolin  Fraunces  his  ride-t  son 
for  the  term  of  si -.ty  years,  if  the  said  John  should  so  iong 
live,  the  remainder  thereof  to  ihe  said  Thomas  Fraunces  for 
bis  lifi^,  the  remainder  to  the  heirs  males  of  the  body  of  the 
said  John  Fraunces,  the  remainder  to  the  heirs  males  of  the 
body  of  the  said  Thomas  with  divers  remainders  in  tail  to  his  Hud.133. 
other ':on«!,  the  remainder  to  tlie  rij>^ht  heirs  of  the  devifsor: 
and  atleru ;irds,  ^30  Jan.  next  followidg,  the  devisor  died,  by 
which  John  Fraunces  entered  into  the  said  six  acres,  and  was 
thereof  possessed,  and      jMarlii,  5  Jac.  demised  lite  said  six 
acres  to  the  plaintiff  for  one  year  next  ensuing,  wherefore  he 
put  in  his  said  catlle,  &c.   In  answer  to  the  Mr  of  the  avow- 
ry  the  said  Thomas  Fraunces  said,  *that  the  said  Richard  []*90a.  ] 
Fraunces  the  father  was  so  seised,  &c.  and  made  his  will,  as 
in  the  bar  to  the  avowry  is  alleired.  And  further,  that  the  said 
Richard  Fraunces  the  father  was  seized  in  fee  ot  uvt  nly  acres 
of  pasture  in  Tibbington,  and  of  a  house  and  live  acres  of 
JsDd  in  Dorlaston  in  the  said  county,  and  also  of  the  said  six 
■ores,  in  which,  &c.    And  the  said  Richard,  the  father,  after  , 
the  makini^  the  said  will,  8  Jan.  45  Rliz.  by  his  deed  ot  all 
the  said  lands,  did  enfeoff  Richard  Frinince<«  his  son,  and 
John  Alport,  and  their  heirs,  to  the  uses  and  intents  follow- 
ing, 50^7.  to  the  use  of  Richard  Fraunces  the  laLhi  r  tor  his 
life;  and  after  his  death,  of  the  lands  in  Tibbington,  to  the 
use  of  Ihe  raid  Thomas  Fraonces  and  his  heirs ;  and  of  the 
lands  in  Dorlaston,  to  the  use  of  the  siiid  Jnines  Fraunces, 
his  heirs  and  assign;)  ;  and  of  the  ^nid  lands  in  Btoxwich,  in 
which,  &c,  to  the  u-^e  of  the  said  John  Fraunces  for  ^'wiy 
years  after  the  death  of  the  said  devisor,  if  the  said  John  so 
long  should  live ;  and  alter  to  the  use  of  the  said  Thomas  for 
life;  and  after  to  the  heirs  males  of  the  body  of  the  said 
John  ;  and  afterwards  to  Ihe  heirs  males  of  the  body  of  the 
nid  Thomas,  with  divers  other  remainders  in  tail  to  his  other 
ions  ;  the  remainder  to  the  right  heirs  of  the  feoffor,  with  Ibis 
proviso  in  the  deed  :  el  ullerimt  per  script*  prrr-fP  (a)  provhttm  („)  Co.Lit. 
fuit,  quod  si  pru  d''  Johnni*  Frntincis  distut  buret  enn(V  Tho-  203  b. 
mam  fraunces^  vtl  prced^  Jacobum  Fraunces^  lel  hmrc<V  xel  'fr 
dftign*  eorurn^  vel  ulicuf  eorumy  Sfc,  Sic  quod  non  polerint  quieic       j./y. "  i  ^' 
habere  tettere  et  gaudere  Udia  terras ^  ienemenia  ei  /nsredHamenia^  KolL  430,  431. 
Qualia  ipse  idem  Rithardui  Fraunces  paierconveiassel  eis  et  cut- 
libet  vel  alicui  eorum,vel  aliquam  partem  et  parcelium  hujusniodi 
tertarum  tencmrntorum  et  hceredilamrntortnn^  ret  si  pra'cV  Jo- 
han'  Frayfrjces,  cxmilorcs  admini$trnlorcs  sivc  as<iis^/i^  sui^  ^'C. 
non  ptrmiltcr  txu  Hlorts  ipsius  liicli  Fraunces  xtl  torum  assign 
Quiete  habere,  removcrcj  cape  re  et  asportore  4mnia  elquecUbet 
9em  el  catalla  ipsius  Rich*  rrmmees  pairis  qua  essent  et  remtt' 
^enl  in  tune  sua  domomamionali^etc,  veljacerent  aUquamrem 
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ad  impenioHhtm  vel  deterhrmtdmu  intetUiimem  ipsiut  ItiehanH 
Franmeta  patris  eoneemffC  eadem  tn  ejus  ultima  roluntate  et  tes- 
iiimento  expretsa^  (fttod  tunc  praed*  mus  limitaC  pratfato  Johan* 

Frtninces  et  hfered*  suis  cessarenl  et  pfn?f?'<  mrnf     /  nt  ad  omnes 
intentiones:  and  afCenvan)«,  30  Jnn   I  >  I'hz.  Ilicliard  tlie  fa- 
ther died,  and  the  8aid  John  ciiterod  into  the  Kiid  six  acres, 
and  was  thereof  po8?es«*ed,  the  remainder  over  as  aforesaid  ; 
and  that  llie  mid  Richard  tfie  falher,  at  the  tine  of  the  said 
feoffmeM,  did  dwell  in  a  house  in  Bloxwich  aforesaid  whicli  Is 
the  messuage  mentioned  in  the  paid  proviso.    And  that  the 
'  said  Richard  4 lie  lather  was  |»o«sp)i«:ed  of  a  bfd^tfad,  a  table- 
board,  and  a  cup  board,  as  of  hiH  proper  i^oods,  and  died 
[*90b.  ]   thereof  possessed  in  the  saidbon<;e;  *after  whose  death  the 
said  John  entered  into  (he  Mid  houM  where  the  said  goods 
werp)  and  took  them,  and  was  thereof  posseraed ;  and  the  said 
executors,  12  Feb.  45  EH«.  came  to  the  said  house,  and  there 
(hen  would  have  taken  and  carried  away  the  said  goods,  and 
reqiipstcd  the  said  Jn!m,  nd  ptrniitttndum  ipsos  bona  ft  cntalla 
prtcd'  capcre  cl  asporturr,  prfrd'trr  Jnhnn*  Frrtunces  ndtunc  ft 
Hi  Hon  permhii  ipsos  vxtcuC  capcre  el  asportare  bona  et  ai" 
talla  prad*  $ecmd*  Jbttnam  ei  rffedum  prced*  scrlpti  fcof- 
famentiy  sed  idem  Johan*  ne  ipsi  wma  et  cataUa  prmd^  in  eod^ 
messuagio,  ul  prmfertur  existent*  copereni  vel asportarrnt  pemlus 
prohibuit  el  impc dixit ;  by  which  the  faid  terra  of  sixtv  years 
limited  to  the  said  Joltn  cf^as^ed  :  whereupon  the  5:aid  Thonin*:, 
as  iu  his  remainder,  entered,  and  was  thereof  seized  for  lilc, 
&c.  upon  ^bicb  the  plaintitl*  demurred  in  law.    And  it  was 
objected  od  the  plaintiff's  j}art,  that  the  said  proTiso  was  nt- 
terly  void  to  cease  the  use  limited  by  the  said  aeed  to  the  said 
John,  for  nottting  bj  the  same  deed  is  limited  to  him  but  for 
sixty  years;  for  inasinuch  as  lie  took  but  a  lease  for  years,  the 
remainder  limited  to  his  heirs  male-;  of  his  body  after  the  death 
of  Thomas  did  not  vest  in  him,  but  remained  in  contingency: 
otherwise  if  John  bad  taken  auehtate  for  life,  and  the  provi$iO 
made  void  the  use  and  uses  limited  to  the  said  John  FramM 
and  his  heirs,  where  no  jsucb  ufie  was  limited  to  him ;  and 
therefore  the  proviso  void :   and  provisoes  and  concUtioos 
which  go  in  destruction  and  defeasance  of  estates  are  odious 
in  law,  and  shall  be  taken  strictly,  and  shall  not  be  con- 
strued to  make  void  any  other  use  or  estate  which  is  not  with- 
(a)  Co.  Lit.      in  the  words  of  the  proviso  \  for,  (n)  conditio  beneJiciaUs  qua 
S18S.  tlatum  eamtruUf  b^iigni  secumT  vtfhor*  inientiatiem  at  iV 

terpreUmda^  odima  auUm  qn€B  statum  dettruii,  tiricte  seewi 
If  n  fc  fTii!  at  verbot^  proprietatem  est  accipienda  :  as  if  a  feoffment  be  made 
coQ^^'that  ®°  such  (6)  condition  that  the  feoffee  shall  pivc  the  land  to 
the  feoffee  shall  ^he  feoffor,  and  to  the  wife  of  the  feoflfor,  and  to  the  heirs  of 
fprethelaiid  their  two  boclie'^  begotten,  the  remainder  to  the  right  heirs  of 
the  feoffor,  ii  llie  husband  dies,  living  the  wife,  the  leollee  by 

wife  of  the  feoffor,  and  to  the  helr^  of  their  two  bodies  begotten,  tlie  remaiDder  to  the  right  heir» 
of  the  feotfor.if  the  busbaDd  dies,  living  the  wife,  the  feoffee  ought  to  make  the  estate  to  the  ^  'id 
Ac.  u  near  tne  condition  and  as  near  the  intent  of  the  con<tition  as  he  can  make  it,  via.  to  the  wk 
for  life  withoot  impeachment  of  waste,  and  after  her  decease  to  the  right  heirs  of  her  hnsliMAMi 
h  t  r  b L  1 1  I  i ,  remainder  lo.thc  lighl  hclis  4)f  hflr  hnfbud.  {k)  Lft.  91  s.  b.  Co*  JM,  21$  b» 919 
a.  b.    Lit.  s.  352. 
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the  laM  ou^ht  to  make  the  estate  to  tlie  wife,  &c.  as  near  the 
condition  and  also  as  near  the  intent  of  the  condition  as 
he  can  make  it  (as  Littleton  holds,  Hb.  3.  cap.  Condition,  fol. 
89.)  sett,  to  demise  to  the  wife  for  term  of  her  life,  with- 

otit(fl)  impeachment  of  waste  (a),  and  after  her  decease  to  T/fHiCn.  92b. 

the  right  hniis  of  hot*  hti^^band  and  her  bpf^oKon  (b);  tfr™  rp-  tltk^U^Sl 

inainder  to  the  risjht  hoir^  of  her  husband  :  «o  LiMleton  saiih  ..j'   t  (*»  P3;i, 

there,  if  the  husband  and  uife  die  before  the  deed  made,  &c.  i  Hoii  lUp. 

And  thefowith  a;;  rees  the  book  In  (6)  2  H.  4. 5.  bv  all  the  J  us-  l^^^nj^^'o'' 

tices,  althoitj^h  it  was  said,  (c)  18  Ash.  pi.  ult.  &  19  E.  3.  Entre  i„s\.  uh.  ilob. 

congeable  39,  are  contrary  :  but  when  conditions  enure  in  de-  i  vi.  Poph. 

rtniclion  of  estatec,  tfipii  they  shall  be  taken  strict ;  as  if  a  Lg\cb^269^  * 

man  makes  n  feoffment  iri  ft  c  of  certain  fan']-?,  upon  condition  270.  Bri.l', 

•lhat  the  feolVet'  ^htill  not  "ive  tlie  Innd  to  husband  and  wife,    [♦Ola.  J 

and  to  the  heirj*  ot  their  tu  o  bodies  begotten,  if  the  husband  l9:i-  Dycr4'7. 

dies  wtthoQt  issue,  and  the  feoffee  makes  a  lease  for  life  to  the  ^l^'^'^- 

irife,  without  impeachment  of  waste,  ftc.  ill  supra,  it  is  no  jne.2\6.  'ho, 

breflch  of  the  condition,  fn-  it  is  taken  strict,  because  it  extends  l}^  h, 

to  the  destruction 

If)  18  Ass.  18.    2  Co. 
I  RoU.  438. 


fi  of  the  fcoOnient.    So  in  the  ease  at  bar,  for-  JrJ^,^ 

'        Wl  Jones.  1  HI, 

u  80  a.  81  a.  Br.  Cortdttion  105.  Post.  91 1.  Co.  Lit.  822  a.  b.  fi  Co.  74  a. 


<A)Batif  the  prmle^c  of  bein^  wilhont 

tmpcarhment  of  wa^V:  he  (»mitted,  it  shall 
not  jrive  the  heir  of  the  t'eoiTur,  for  whose 
benefit  it  was  omitted,  a  re-entrj,  which 
would  defeat  the  estate  of  the  wife,  liinfc- 
kMn'$  cane.  Vol.  1.  p.  643.  aad  the  authori« 
tta  cited  in  note  S.  ib. 

(b)  la  Litt.  s.  352.  it  i.s  said  the  feofTec 
fiH^^Ht  tn  let  thn  l;i!id  to  Uic  wife,  for  term 

litc  without  liupcachment  of  waste,  the  re* 
inainder afler  his(i.  e.  ber)decease  to  the  heirs 
of  the  bodyof  her  hn^hand  on  herhei:ot!rn,%ic. 
JLd.  C.  J.  Wihnot,  io  |;iviDg  judgment  iu  tho 
ctio  of  Fr^gnurtm  Wharrg^  «  Black. 
Hfp.  7S8.  makes  the  following  remarks  on 
thispa^sijre  id  Litlkton.  *'  When  an  fsLite  is 
"  lituilni  to  tiiiiibaiid  and  wife  and  the  heirs 
**  of  their  two  bodies,  the  word  h^t  is  a 
'*  word  of  limitntion,  hccaii^  nn  fslalc  is 
"  siveo  to  both  the  persons  from  wliuse  bo- 
"  ales  the  heirs  are  to  issae.  Bat  when 
"  it  is  j;iv«  n  lo  one  only,  and  the  heirs 
"  of  iwu  (as  to  the  wife,  and  the  heirs  of 
**  her  and  A.  B.)  there  the  word  heiri  is 
**  a  Word  of  purdMue.  For  no  estate  tail 
"  can  be  made  lo  one  only  and  the  he'trs  of 
"  that  person  and  another.  This  appears 
**  from  Litt.  s.  352.  seeordinp  to  the  true 
**  reading  colli  l  it  (1  fiDin  \hr  ori^innl  Edi- 
"  ttons.  Ttie  common  Editions  make  the 
"  estate  eg  pret  therein  mentioned  to  be  to 
"  Un)  widow,  and  *  lea  heir$  de  corpt  de  $on 
"  heron  de  Ini  engendren  ;^  which  is  not  as 
"  near  as  mi^ht  be  to  the  original  estate  in- 
**'  landed  if  the  husband  had  lived  t  vz.  to 
"  the  kwhaad  aad  wifo  and  tlie  bein  of 


**  their  two  bodies.    But  the  original  Edi- 

**  tionbyLetton  ar.d  Marklinialn  Llttlelon's 
life-time,  and  the  liuan  Edition  which  is 
•*  the  next  (both  which  my  brother  Black. 
"  stone  has)  read  it  thus  :  *  le$  heirs  tie  let 
»♦  enrps  de  son  Haran  el  Itiy  engendret,  which 
•*  is  t'uile  cunsouanl  to  the  original  estate. 
**  And  this  estate  to  Iho  wi<l<)w  f  or  life,  and 
"  the  heirs  of  the  body  of  her  hus!):iiul  and 
herself  begotten,  Littleton  in  the  same 
*'  sectioD  dedares  not  to  be  aa  estate'tail.** 
Vid.  n.  3.  Co.  Litt.  96  a. 

Tbe  position  in  the  text  $uprA  scfms  to 
have  escaped  the  notice  of  C.  J.  Wilmol( 
nor  is  it  referred  to  by  Coke  ia  his  Com- 
mentary on  Litt.  s.  r.  >.  It  arcords  with 
the  reading  in  the  eariicr  editions  of  Little- 
ton s  but  it  is  somewhat  remarkable,  that  in 
Lcrvia  Bowleia  case,  \\  Rep.  8Sa.  it  is  iiaid 
that  the  estate  sitail  be  made  to  the  wife 
for  term  of  her  life  without  impeachment 
of  waste,  the  remainder  to  the  heirs  of 
the  body  of  her  hmhnnd  of  her  bes^ntlen. 
I  have  compared  the  translation  of  tbe 
paioage  in  the  Eighth  Report  with  tho 
Frciich  r.dilions  of  I  fill  and  16?4,  and 
ioiuid  it  correct.  The  trausibtiun  of  tho 
passage  in  the  Eleventh  Report,  as  given 

in  this  ntttc,  ha^  al  ;>  tx'.  n  ro:n|>:ir('il  '\'Ah 
the  editions  of  that  Report,  in  Itiii  aad 
1097,  and  fbond  covrect.  The  case  in  the 
Year  Book  8  H.  4.  5.  which  is  aho  to 
be  found  in  Fitz.  Ah.  Cond.  5.  nnd  Hrook 
Ab.  Cuad.  3d.  throws  no  light  ou  Utis  sub- 
ject 
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asmoeb  as  the  said  provtm  extends  to  the  destruction  of  a 

former  use  and  estate,  it  shall  be  (a ken  strictly,  and  shall  not 

destroy  another  use  by  construction,  than  that  only  to  which 
ofScTTovfso  *"  words  it  pxtonds.  To  which  it  was  an<)Wered  and  resolved 
Bre  suffidcnt**  ^)  wliole  Court,  that  it  is  true,  that  conditions  or  provigoes 
to  make  the  wbich  wiU  destroy  toriner  estate?,  shall  be  taken  (a)  strictly  > 
«e  limited  to  fmi  jn  fj^g  case  the  words  of  the  proviso  were  sufficient  to 
cease.^^  limited  to  John  for  year?,  and  the  use  limited  to 

(c)  Co.  Lit.  heirs  males  of  his  body:  for  the  words  of  the  proviso  are 

205 b.  218  «.  gjiod  tunc  prcpd^  usus  I'mitali  prafato  Johan*  Frounces  ct  hcere- 
^i'***..  -       dib'  suis  cessarcnf.  And  therefore  if  it  be  asked  what  uses  shall 

IrUk    All  HiAShfl 

^^An.v«iiu.  cease?  the  pro\i''0  will  answer,  prcafirti  usus:  it  it  be  further 
asked,  to  wiioni  arc  fiwdicii  usus  limited  r  the  proviso  will  an- 
ewer,  to  the  said  John,  and  to  his  heirs.  And  if  it  be  further 
asked,  what  use  expressed  before  in  the  indenture  is  limited  to 

John?  the  deed  will  answer,  to  John  for  sixtv  years.  And 

what  use  beforemcntioncd  in  the  indenture  to  his  heirs  ?  the 
deed  w  ill  answ  er,  a  remainder  to  the  heirs  males  of  his  body  : 
so  these  words  (prwdicli  i{sus)  by  reference  to  (he  uses  before 
expressed  in  the  same  deed,  make  the  words  of  the  pruvi!*o  to 
be  sufficient  to  cease  the  use  before  limited  to  the  said  John, 
and  the  said  use  (before  limited  to  bis  heirs  to  cease  :  and  it  kail 
one  to  say  pra'didi  usus  before  limited  to  his  heirs,  and  to  say 
the  uses  before  Iln)it('()  prauJiclh  ho'redihiis  :  in  both  which  cases 
Ibis  word  ( pradirti)  lia-^  as  sfrfiti^  a  reference,  as  if  the  uses 

(&)18Au.  l8.  before  limited  had  been  particularly  recited  in  the  provi-o; 

AntemSOb.      and  xtrba  accipicndn  sunt  cum  e/jtctu.    But  note,  reader,  the 

81     6 Co! 74 a.  P^'  ^*  ^^^f^' 

Co. Lit. 222 a. b.  are  not  contrary  to  Littleton,  and  (c)  2H.  4.  in  the  case  afore- 
Br.  Cond.  105.  eaid :  but  are  ruled  upon  another  rea<ion,  el  hcsc  sunt  divcrsa^et 
l^^I^l^Toh  ndvrr^rr.  as  it  appears  in  the  Second  Part  of  my  Reports, 

ICo.  137  b.  in  the  Lord  Cromn ell's  case,  fol.  hOa.  where  the  said  cases 
Br.  Condit.  33.  are  very  well,  and  at  lar^'e  exjjlained;  and,  therefore,  the  out- 
IrCo^sS'b*^  ^^^^  semblance  of  discord  btftweeii  our  books,  in  this  and 
2  Co.  81  a.  b.  Other  cases,  doth  arise  from  the  ignorance  of  the  inward  nnder^ 
I  .[ones  181.  standing  of  the  said  cases,  and  of  the  true  reason  and  rule  of 
Antca  90  b.      ^j^^  ^  ^^^.^  ^^^^  every  particular  case  is  adjudged 

2.  Adeni^  by  np^yj^  g  particular  reason.    2.  It  was  resolved,  that  denial  by 

Enrol  18 not  BDV     ^    i  •  '     .     ,x  ,         i      ..  ,  i  i        i  / 

reach  of  the     parol  is  not  (a)  any  breach  ot  the  condition,  but  there  ouijht  to 

coodittoD,  but  be  some  act  done  ;  as  after  request  made  hv  the  executor  to(f) 

be^iomeact^  shut  the  door  aojainst  them,  or  (o  lay  hi-  bands  upon  them,  and 

f  *  91*b.  1  resisted  them,  or  ^uch  *like  acts,  so  that  by  reason  of 

done:  M  after  8ome  such  act,  he  would  not  sufler  them  to  take  or  carry  away 

request  nmdc  the  said  goods,  according  to  the  said  proviso.  And  Coke,C.  J> 

by  thf  cxecu-    held,  that  in  such  case  it  is  not  sufficient  to  say,  nuod  prcrd* 
tors  shutting       r  l    y         .  •  »  .         c  ■  .    i    i  . 

the  dour  against     ofiati  non{f)  pemiisU  fvcrd  (wccutnres,  d>:r.  rptit-lc  nahcrt^re' 

them,  or  laying  mov*  et  cap'  pra  d^  bonay  or  that  prrrd'  Johaii  mipcd'  i7/a5,  SfC, 
them*"^  but  he  ought  to  allege  a  special  breach,  by  reason  of  some  spe- 
(<0  9  Co  51  lu  disturbance  or  interruption  in  such  case  by  some  act,  t  to 
]tton.430,m  which  the  other  party  may  have  a  certain  answer,  and  u^a 

I  Amtcrs.  1.17.  whicb  a  certaiu  issue  may  be  taken,  of  which  the  jury  may  in- 

16  E.  4.  10  b. 

I I  a.  I  Jones  1 69.  2  Brownl.  277.  Cr.  El.  219.  Cr.  J«e.  679.  Cr.  Q.  694.  1  Leon.  230.  (r)  I  ML 

430,  431    Cr.Jac.  f^rn.      /  )  2  Vrntr.  139.    Com.  Dig.  Cond,  N.   61iM  ISO.   SeS  ClP.  J«. 
Garret  and  Taylor.     f  Conayn.  Rep.  228.   2  Sauad.  181 «. 
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quire,  and  the  Court  may  jiid^e  if  It  be  a  sufficient  hr(^nch  of 

the  proviso,  or  not ;  and  he  cited  the  book  in  10  E.  3.  40. 

Roger  Fannell's  case,  in  an  asRise  brou<;ht  by  John  against  AmmHt.Am- 

Ro^er  FVinnell  of  twenty  acres  of  land,  and  opon  nut  (ort  netttAud. 

pleaded,  the  assise  found  this  special  matter,  that  Roger  Fan- 
nell  lea<;ed  by  deed  to  John  the  plaintiff  a  hoti?c  and  the 
twenty  acres  of  land  for  (wolvo  \oa\'<.  arid  in  surety  of  his  term 
made  him  a  charter  ot  leoti'ment  (rr)  upon  8uch   condition,  (/i)  Co.  Lit. 
that  il  the  lei^ee  was  disturbed  within  the  term,  that  he  could  ij^^^'i^^^^ 
not  have  the  tenements  till  the  end  of  the  term,  that  he  should  puz.  Ass. 
hold  the  tenements  to  him  and  his  heirs  ft>r  ever :  and  further  Br.  Coadititii. 
said,  that  John  was  disturbed  .of  the  tenements  by  which  he  p^^^^fj  4^2b 
wn«s  peised  by  the  ninnnrr.  and  prayed  the  opinion  of  the  Court,  ioe.  .i.  39  b.* 
and  this  findin«»  wa=?  in'^uflicient  for  throe  cn!i'«e«^.     l.-Hecaiise  -10  iu  tiob.35. 
the  recoi^nitorft  have  found  a  disturbance,  and  have  not  t'onnd 
by  whom  the  dititurhance  was  made;  for  if  the  disturbance  was 
made  by  a  stranger,  without  the  assent  or  procurement  of  the 
lessor,  the  lessor  shall  not  lose  his  inheritance.   S,  They  have 
not  found  how  the  disturbance  was  made,  but  generally,  that 
the  lessee  wa«  di^^turhed  ;  fo  tliat  the  Court  cannot  judge  that 
it  was  a  disturbanre  to  make  the  lessor  lose  his  inheritance. 
3.  Whether  and  how  livery  and  seisin  were  made,  iS:c.  and 
therefore  it  appears  in  the  book,  that  Shard  af^kcd  the  recog- 
nitors,— 1.  By  whom  he  was  disturbed  f  2.  How  he  was  di^ 
torbed  ?  3.  if  1  ivery  was  made  on  lK>th  charters?  To  the 
first  they  answered  by  the  lessor.    To  the  second  by  the  sale^ 
sr.  by  feoffment  in  fee.  To  the  third,  on  both.   Atul  thereupon 
John  recovered  (/nod  notOy  a  very  good  ra^e  to  this  purpose. 
And  he  cited  also  the  ca*?e  in  33  H.  <).  Burr.  1G2  (/>)  the  master  (b)  2Browiii: 
of  St.  Catharines  leased  three  houses  to  one  by  indenture,  on  277.  Godb.7<l. 
condition  that  he  should  not  permit  or  harbour  any  lewd  woman  ^^^^ 
within  the  said  houses,  if  he  be  warned  thereof  by  the  roaster,  Co.lIl206!i. 
or  bis  servant;  and  if  she  remained  there  six  weeks  after  warning  1  Roll.  454, 
by  the  master  or  his  '■ervaFit,  that  then  the  master  and  his  «nc-  q^^j 
cessors  should  re-enter  :  ;ind  it  was  shewed,  that  the  lessri^  did 
suffer  such  a  ksvd  woman  to  dwell  there,  wherefore  such  a 
servant  of  the  master  gave  warning  to  him,  (tliat  be  should 
not  suffer  her  to  remain  ;>  and  he  would  not,  bat  suffered  the 
said  woman  to  continue  there  by  the  spare  of  six  week<;,  where- 
fore  the  said  master  ousted  him,  &C.   To  which  the  lessee 
•said,  that  after  the  said  warninsf  ^iven,  the  master  commanded  [  •  ^  a»  ] 
the  faid  Jewd  woman  to  he  in  one  of  the  said  hou'-e'^,  and  to 
continue  there  lor  six  weeks  alter;  without  that,  that  she  was 
continued  there  by  the  said  plaintiflT:  and  it  was  held  by  the 
whole  Court,  that  Chat  replication  was  not  good,  because  the 
indenture  is,  quod  non  permiltoi  any  lewd  woman  to  continue 
there:  as  if  1  am  (c)  bound  to  you,  to  enfeoff  you  of  one  acre  (c)  Cr.Ei.  694, 
of  land  before  such  a  day,  within  which  time  you  discei'^e  me,  3"4.  Moor40i. 
that  is  not  to  the  purpose,  for  you  had  no  colour  to  enter  upon  co  ^^Lif^OG^li 
me,  and  I  may  re-enter  and  make  the  feoffment.    So  in  the  iroU.453. 
same  case,  that  master  bad  no  colour  to  put  the  lewd  woman 
into  possession ;  for  which  cause  the  lessee  might  well  put  her 
out.  80  it  18  BO  pleai  without  (1^)  special  matter  ahowed :  ('i)  Cr.  Jac.679» 
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whrroforo  ihc  lessee  said,  that  the  mfi«?tor  o!!sted  him  and  with 
force,  and  against  flie  will  of  the  lessee,  put  Iicr  in  posscFsion, 
and  made  her  continue  there  with  force,  against  the  lebsee'a 
will,  tor  six  weeks,  &c.  and  that  was  held  a  good  plea.  And  so 
it  is  in  the  case  of  the  feoffment  before,  sach  special  pleading 
is  good,  se,  that  he  disseised  him,  and  kept  it  with  torce,  so 
that  he  could  not  enter:  and  these  are  the  words,  word  for 
word  of  the  said  ca«^e  :  afortwri  in  the  cape  at  b;\r,  the  said 
pro!iil)ilion  by  words,  without  an  act  done  by  which  the  ex- 
ecutors cannot  take  the  goods,  is  no  breach  of  the  proviso.  3. 
.'{.  If  the  dc-      It  vvub  resolved,  that  although  the  detendunt  in  the  ca^e  at  bar 
fendant  had     had  particularly  shewed  a  special  act  of  disturbance  against 
ciaUct"o7(ihi-        words  of  the  proviso,  that  yet  the  said  John  should  not  lose 
tarbancc        his  term  ;  for  none  shall  lose  any  estate,  or  interest  which  be 
againstthe       lawfully  has,  witliout  Some  act  or  default  in  himself;  and, 
words  of  tbe     therefore,  in  thi-^  case,  forasmuch  as  John  the  eldest  son  aas  a 

proviso,  vet  1  •    /  111         1         I  • 

tUcMud  j.  Stranger  to  this  ieotiinent,  the  bhau  not  lose  his  eHtate,  without 
alwald  not  loie  (^)  notice  given  him  of  tbe  proviso,  and  of  the  will  of  his 
bi^ngT*  father  (c).  (b)  Quod  nostrum  «l  sine  facto  sive  defecUt  mniro 
stranger  to  timitti  s€u  od  aliutn  transferri  nan  potest.  And  tiie  opinion  of 
feotfincnt,  no-  (c)  Popham,  C.  J.  in  (d)  Mallorie's  case,  in  the  Fifth  Part  of 
Itr^'tohiSS  n>y  l^eports,  f.  113.  that  the  (^  )  feollee  of  land,  or  ( /')  bari^ainee 
the  proviso,  of  a  reversion  by  deed  indented  and  inrolled,  ^hall  not  take 
audofthcwUl  advantage  of  a  condition  for  non-payment  of  rent  reserved 
Thefiraireeof  on  a  lease,  on  demand  by  them,  without  (g)  notice  thereof 
^"  aec  of^a  re-  S*^***  *^  Icssee;  uoT  sbatl  the  lessor,  by  accepCaoce  of 
^rrioabydccd  rent,  dispense  with  a  coilaCeral  coodition,  broke  by  the  les- 
Indente^liiuipM-  gee,  witbout  notice  f^iven  to  the  lessor,  as  it  is  adjudc^ed 
Ske'lidiiito^a  in  Pennant's  ca^o  in  the  Third  Piirt  of  n.y  Reports,  04  a.  b. 
ofncondition  and  the  jud:;uient  Hil.  1  Jdc.  in  trespa-^s  bitween  H^coiishaw 
fornonpaymcnt  plaiutilT,  aud  Southcote  and  others  delendants,  in  this  Court, 
Snateilw  ^^^^  estate  of  the  lord  of  tbe  manor  ceases  by  limitation 
denandbV  ofau  usc,  and  the  use  and  estate  thereof  are  transferred  lo 
them ;  unices   another^  who  demands  the  rent  of  a  copyholder,  who  denies 

they  have  tiret 

given  notice  to  t1iet««M«  of  tlit  froffment,  &c.   (<r)  1  Mod.  Rep.  87.  Palm.  \  fi4,  2  Btdtt  144,  ll^f* 

i  Jones  :m.  (  art.  9:>,  i;2.  Wiach.  116,118.  3  Kob.  lU.  Matt.  Par.  f.  ?lfj.  3  Mo  I  C'',  2V. 
(6)  Cro.  Ar-riiment,  ly.  fr)  Cr.  Juc.  Iy3.  (r/)  C.irt.  Uli,  17-'.  Cr.Jac.  (ily.  Mod.  Rep.  8".  I'  liu. 
207,  210.  C,i)dh.\C.2.  Hi i  iirman  130.  5Co.  IKU.  b.  (r)  Co.  Lit.  215  b.  Cr.  .lac.  ;V.>:.  .'  Co. 
I13u.  b.  r /J  Co.  Lit.  21 5  b.  Cr.  .luo.  3r2.  17!;.  2R..11.  Rop.  li:?.  ."iCo.  ll:?!..  |>o|>h.  IW. 
L»tch.  15.  I'nim.  434.  JKeb.  19.  (^j  .Viud.  H(>p.  8b.  Palm.  434.  Moor  4i(>,  456.  Cr.  £1.^3, 
572«528.  2And.  90,  91.  Hard.  48.  OocUpKlbS. 


(c)  "Where  a  parly  is  rcall;  ignorant  of 
"  the  existence  t>f  tlif  in  t'-  iniriit  in  which 
**  the  condition  is  coutuiac-d,  and  where  he 
**  would  have  good  title,  if  there  were  no 
"  such  instrument,  it  seems  unrra^jonrhlr  \o 

hold  thai  a  neglect  of  the  terms  ot  the 
**  coadition  should  subject  him  to  a  Ion  of 
*'  the  estate;  it  would  encourage  ihc  ron- 

coaling  of  the  instrument,  till  a  breach 
*•  Were  incurred,  so  to  decide :  and  no  sub- 
"stantlal    inconfeoieace  can  result  from 

|u!!,!in<:;  that  the  person  entillcd  lo  nvail 
**  htiuiiclf  of  a  breach  should  take  care  tiiat 
**  the  crtkdittoo  wai  koown  to  tiie  person 


"  who  was  to  comply  with  il."  Per  lord 
Ellenboroup;h,  J)ot  \.  Lord  /P''.  Beanclerk, 
II  East  6rt7.,  vfhich  case  fully  recoguircd 
the  authority  of /"raamee***  e««e,  and  ot 
Icon  V.  FH-.t:eru!d,  3  Mad.  28.  S.  C.  5kln. 
tS6,  179.;  and  the  case  of  RundaU  v.  fn/rr. 
Cart  99,  170.,  was  ovenwled.  In  Arirr  v. 
Frii,  1  Teut,  199.  S.  C.  [I  Frecm.  SI.  1?9- 
1  Mud.  ^'^0,  T.  Ravm.  236.]  notice  was 
held  lo  if  unnecessary,  inasmuch  as  the 
party  aS'ected  by  the  condiliou  was  not  the 
licir,  hilt  clainu  ri  thrnn^h  the  in«;lraroeot 
cuntaiuing  tile  cuitditiou.^  Vid.  Frcsi.  :»hefw 
Tuuch.  US. 
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to  pay  it  hina,  it  is  no  forfeiture,  without  notice  gireii  to  the  ,  ^ 

eopybolder  of  the  alteration  of  the  u«e  and  estate :  and  *another  I        o-  J 
joJ^ment  in  ihh  Court,  that  the  bargainee  of  a  manor  by  deed  '^J'^l^^^J^ 
indented  and  inrolled,  shall  not  take  advantago  of  a  forfeiture  p^JVentto  ihc 
of(fl)  a  copyholder  for  denial  of  payment  of  rent  to  him,  with-  bar^aane*  of  » 
out  notice  given  to  him  ol  the  bargain  and  sale,  were  all  af- 
firmed  for  good  law  by  the  whole  Court  (u).    And  this  agrees  S'itttoWm, 
with  the  reason  of  Barrough^a  case,  Mich.  18  &  19  £U  Dj.  h  do  eanao  of 
(b)  354  a.  where  nses  were  limited  by  fine  under  this  proviso,  fcrWture. 
"  That  If  B.  at  any  time  during  his  life,  &c.  do  pay,  or  cause  Bnrrough's 
"to  be  paid  to  the  said  A.  20/.  at  the  font.stone  within  the  ^^r^Li^Sfl^ 
«  cathedral  church  of  Sarum,  that  then,  &c.  ths  conusees  in  Vin.  AbTSw!' 
"  the  said  fine,  and  their  heirs,  should  stand  seised  to  the  use  qc. 
«  of  B.  and  his  heirs."    And  it  was  resolved  by  Wray,  Dyer,  ^Buistr. 
and  Manwood,  that  tender  of  the  20/.  at  the  place,  according       g'  ^.j^ 
to  the  proviso,  in  the  absence  of  A.  and  no  notice  of  the  time  93.  paiin.434. 
of  the  tender  before  gfiven  by  B.  to  A.,  Is  not  good  in  law  to  i>f  f.^^^^- pJ- 
make  the  first  uses  cease,  for  the  nncertaintv  of  time  dunng  ijc^^g  * 
the  life  of  B.;  and  therefore  in  such  ca«e  notice  of  the  time  of  2Keb.8lC. 
the  tender  oiii^ht  to  be  given,  althou^^h  he  to  whom  the  pay-  2 Bulrtr.^143. 
ment  sliould  be  made  was  party  to  the  conveyance:  bttt  in  j|{°|,;i9/ 
SQch  case,  when  B.  will  make  a  tender,  he  ought  to  give  no-  cr.EL298. 
tIeetoA.  that  he  wilt  at  such  time  m  ike  the  tender  to  him,  Co.Iit.3lla. 
and  require  him  to  be  there  to  receive  it ;  and  then  if  he  at 
the  time  appointed  makes  a  tender,  although  A.  nh^ents  him- 
self, it  is  a  good  performance  of  tiie  proviso  to  make  the  uses 
cea<^e.    But  if  a  man  binds  himself  tu  a  bond  to  perform  the  Uumnh^ 
award  of  J.  S.,  and  J.  S.  makes  an  award,  the  obligor  ought  j,oQdto'per- 
lo  take  (c)  notice  thereof  at  his  peril,  for  he  has  bound  himself  form  the  »iwd 
thereto  s  and  in  such  ease  00  notice  is  requisite  to  be  given  to 
him,  as  it  is  held  in  (c/)  1  H.  7.  f.  5  a.  b.  A  man  was  bound  m  '^^^^ 
a  bond,  on  condition  that  if  he  should  nrconnt  before  an  auditor  r,jjf,r  must  uko 
by  the  obligee  to  be  a-^-iLrn  -;!.  when  hu  should  be  by  him  re-  aouce»th» 
quired,  of  certain  receipts  oi  tiie  minior  of  L>.,  and  should  pay 
him  the  arrearages  that  should  be  tbund  on  his  account  before  yj/ 
the  said  auditor;  that  then  the  obligation  should  be  void  :  m  oweii7.  Cr. 
debt  on  that  bond,  the  defendant  pleaded,  that  the  plaintiff  did 
assign  him  such  an  auditor,  before  whom  he  accounted,  and  J  ,,.  Vc,,  82b* 
that  he  has  been  always  ready  to  pay  the  arrearages  found  be-  March.  Arbitr. 
lore  the  auditor,  if  the  said  auditor  h  ;d  ffiven  him  notice:  and  m.  ^^^^^^^ 
h  u  1.  held  by  the  whole  Court,  in  (e)  18  E.  4.  18a.  and  24  a.  52/vin.Ab. 
thai  the  plea  was  insuiUcient,  lor  inasmuch  as  he  has  bound  Nodc«A8. 
himself  thereto,  he  has  taken  upon  him  to  take  notice  at  his  Com.Dig. 
peril ;  and  there  Brian^Vavasor,  and  Catesby,  J  usticea,  agreed,  e^Dctaw. 
that  in  the  said  case  of  arbitrament,  the  oblij^^or  ought  to  Br.  Notice  1 3. 
take  notice  at  his  peril,  and  so  they  said  it  was  adjudged  ^J*J;  J^J-^ 
in  the  same  King's  lime  in  the  King's  Bench  ;  and  so  is       *  • 

(o)  In  the  slat.  4  Ann.  c.  1 6.  which  renders  or  conusor,  or  by  -'^'^^^^X  ^^^J^^jf^^^  * 

aUornmenl  nnneccHarv.  there  is  a  proviso  for  ) "/,£^^r^^^ 

that  no  leimiit  shall  be  prejudiJed  or  be  given  to  him  of  the  grwit  by  tto  coauK* 

damaged  by  payoMQl  of  rant  to  any  gnotor  or  grantee. 
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fa)  Fitz.  Arbit. 
15.  Br.Arb..l7. 
Afar.  Arb.  190. 


(A)Cr.Jac.l46. 
Cr.Car.  f)"". 
Winch.  118. 

I  Mod.  Rop.87. 

4.  Although 

the  Itttc  hy 
■which  the 
p]»intitf  clnims 
in  bis  bar  to 
the  avowry  is 
destroyed,  yet 
he  shall  have 
judgment  by 
reason  of  the 
title,  which 
the  defendant 
has  given  him. 

(c)  Wing.  Max. 
238.  7  Co.  25  a. 
Postca  120  b. 
3  Co.  52  b. 

II  Co.8Sb. 
Hob.  14. 

Id)  Winch.  75. 


the  law  wiiiiuut  question,  against  a  sudden  opinion  in  (a} 
8  E.  4.  la  (e).  So  noia,  a  good  dilfereoce,  when  a  man  binds 
himself  to  do  or  perform  any  thin^  to  be  awarded,  &c.  hf  a 

^stranger,  he  thereby  takes  upon  himself  to  take  notice  at  bis 
peril  of  all  things  incident  thereunto  for  the  saving  of  his  own 
bond:  but,  as  appears  in  the  principal  case,  and  in  tlio  oUier 
ca^e  beforesaid,  the  law  will  not  compel  one  to  icike(//)  notice 
of  acts  done  l)etwcen  strangers,  or  of  any  uncertainly  ua  pain 
of  forfeiture  of  his  estate,  or  interest;  but  in  soch  case  notice 
ought  to  be  given  to  them  who  are  to  have  the  loss.  4.  It  was 
redolved,  that  although  now  it  (c)  appears,  that  the  title  by 
which  the  plaintiiT  claims  in  his  bar  to  the  avovvry  was  utterly 
dcstrovpd,  (for  the  plaintiff  claims  by  tl»e  will  of  Richard 
Fraunces  the  fathfr,  wlucli  will  as  appears  was  afterwards 
countermuadud  by  the  naid  feoflTmeat,  wiucii  tlie  avowant 
after  pleads,  and  which  the  plaintiff  confesses  b^  his  demurrer,) 
yet  the  plaintiff  shall  have  judgment  because  his  count  is  good. 
And  the  avowant  in  the  replication  to  the  bar  of  his  avowry 
has  done  two  things:  onf»,  he  has  destroyed  the  title  ^^hic^l 
the  plaintiff  ivwide  by  the  will  ;  the  other,  he  has  giveri  the 
jilaiiHitr  aiiothcr  title,  stil.  lo  iiave  Ihe  land  for  sixty  years,  &c. 
by  force  of  the  uses  declared  on  the  teoffmeut.  So  thai 
Upon  the(<0  whole  record  it  appears  (upon  which  the  Court 
ought  to  judge)  that  the  plaintiff  has  a  lawful  term  in  the 
land;  and  that  the  defendant  has  taken  his  cattle  wrongfully, 
and  therefore  judgment  ouijht  to  be  given  ni^ainst  the  avowant, 
and  for  the  plaintiff,  although  (he  title  which  he  inrtde  for  hini- 
self  wu'*  destroyed  (k).  And  iiH)'j:nient  wasentered  accordingly. 


(k)  Acc.  Juxon  v.  I  horniuil,  Cro.  Cut.  iS'i. 
BrookeV  Ab.  Cond.  194.  Notice  18.  CMW  v. 
Hordm.  Rulst,  144.  Crane  v.  Crcmplon^ 
Hull.  bO.  \  and  vid.*ii.  4.  Uodsden  v.  Bar- 
ridge,  %  ^and.  82. 

(F)  However  defective  the  pleadings,  and 
ho^vfvtr  imperfect  the  praypr  of  juJgtnent 
uii  Litlicr  bitle  lua}'  be,  the  Court  is  hound 
ex  officio  to  give  such  jtidgmeut,  us  upon 
the  ^'i  h'>lc  record  tbo  law  rr<](iirrs.  Lr  Hret 
V.  Papidon,  4  Bast  5(«.  Lharnley  v.  fVin- 
atnnlnf,  5  East  966.*  but  where  a  plaintiff 
seeks  to  recover  damages  for  one  {ground  of 
action  staled  in  his  count,  be  is  not  entitled 
to  recover  in  respect  of  another  disclosed 
by  the  defen<bat*S  plea  ;  a  plaiotiff  can  re- 
cover only  in  respect  of  Ihe  ground  of  ac- 
tion stated  iu  his  declaraUoui  Manh  v. 


Bidleel,  6  B.  and  A.  51 1.  S.  C.  1  Dow.  and 
Kyi.  106.  S.  C.  S  Cbtt  817.   Thera  is  a 

distinction  tutwecn  a  pica  in  bar,  and  a 
flea  in  abatement :  in  the  former  the  party 
may  have  a  right  judgment  upon  a  wrong 
prayer,  but  not  in  the  latter;  for  in  abate* 
riicnt  the  Court  v>'\\\  c^ivc  no  other  than  the 
proper  judgment  prayed  for  by  the  party, 
/tex  v.Shaketpear^  10  East.  83.  Aliwoody, 
Davii,  1  Barn,  and  Aid.  172.  /?rr  v.  Tajfl»r, 
SBarn.  and  Cress.  502.  S.  C.  5  Dow.  and  RyL 
p.  499.  aod  per  Yatet,  J.  Jf  iir  v.  Ze%*,  I  ikirr. 

2146.  Iti  civil  actioii<i  the  plaintiff  must 
recover  upon  his  own  title,  in  ca&e  of  in- 
**■  formation  in  nature  of  warrtmU  for 
**  usurpation,  upon  the  right  of  the  Crowilf 
"the  flef«Midnnt  nm'^i  shfW  that  bo  IllS  S 
"  good  Ullc  agaiubt  the  Crown." 
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EDWARD  FOX'S  CASE,  [  93  b.  ] 

Hil.  7  Jac.  1. 

F.  demi<^d  certain  lands,  &c.  for  life  rf'<<TV ini,'  rnit;  afterwards  in  con-  Smalman 
sidcrulioii  of  liftv  noiiuds,  he  by  iudciiture  dcnjL»ed,  {rranted,  set,  and  _ 

to  farm. let,  the  &aici  iauds,  &c.  to  P.,  to  have  aud  iu  bold  from  Itie  pt.VUL  93b. 

day  of  the  d^tc  of  the  indenture,  for  aiiictj-BiBe  years,  paying  a  reoL 
Bdd,  this  demise  and  grant  to  P.  amounls  to  a  twrgaio  and  sale,  so 
that  the  reveiaion  with  the  rent  paaM  to  P.  by  the  itatale  of  Uses 
without  any  attomment  S.C.  9Brownl.f9t. 


In  a  writ  of  second  delivcrnnce  by  Eliz.  SuMllnan  widow,  Hard.  49. 

and  Thomas  Powys  defendant,  which  began  in  Communi 

Banco,  7  Jac.  Rot.  1540,  the  defendant  demurred  on  the  bar  TondTao. 

to  the  avowry;  and  on  the  record  the  case  was  such  :  Edivard 

Fox  seised  of  four  acres  of  meadow,  fifty  acres  of  pasture,  nnd 

ten  acrea  of  underwood,  in  Snitlon  In  the  county  of  Salop, 

anno  31  Eliz.  demised  them  to  Gilb.  Smalman,  and  t6  the  said 

Elizabeth  his  then  wife,  and  to  Thomas  Smalman,  habendum 

to  Gilbert  and  Elizabeth  for  thoir  live-s  the  remainder  to  the 

said  Thomas  for  his  life,  yielding  durinf;  tlnMr  lives  the  yearly 

rent  of  four  luarkn,  at  the  feasts  of  the  Aniiunciatioo  of  our 

Iiady,  and  St.  Michael  the  Archangel,  by  equal  portions ; 

and  aflerwarda  the  said  Gilbert  Smalman  died ;  after  whose 

death,  scilicet  90  Sept»  anno  3  lirgis  Jucofu,  the  said  Edward 

Fox  by  indenture,  for  the  consideration  of  50/.  prcecT  by  the 

said  Thomas  Powys  to  the  said  Edward  Fox  paid,  f  demised,  t  fl  Mod.  Aepi 

granted,  set,  and  to  farm  let  to  the  said  Thomas  Powys  the  saia  ' 

teDemenls  aforesaid  ;  to  have  and  to  hold  to  the  said  Thomas 

Fowya  from  the  day  of  the  date  of 'the  said  indenture,  for  the 

term  of  ninety-nine  years,  yieldingand  paying  therefore  during 

the  said  term,  to  the  said  Cfdward  Fox  and  his  heir^,  the  yearly 

rent  of  40*.  at  the  feasts  of  the  Annunciation  of  our  Lady,  and 

St.  Michael  the  Archani^el,  or  within  twenty-ei^hl  days  after 

every  of  the  said  feasts,  and  that  the  said  Eliz.  did  never  attorn. 

And  the  oalypoint  in  this  case  was,  whether  the  said  demise 

and  grant  to  T.  Powys  shonld  amount  to  a  bargain  and  sale,  so 

tliat  the  reversion  with  the  rent  should  pass  to  T.  Powys  by  the 

atatute  of  uses  without  any  (a)  attornment  (a).   And  it  was  t^}  Cr.  Ki.  if>6. 

adjudged  that  *thi8  demise  and  ejrant  upon  consideration  of    [*  ] 

50?.  amount!^  to  a  (b)  bar2:ain  nnr!  <5ale  for  the  paid  years  ;  for  in  U>)  1  Mod.26J. 

case  when  a  freehold  or  inheritance  bhall  pass  by  deed  indented  i  ventr*f^'' 

2Vcatr.31B.  lRuU.Rep.73.  2Uv.9.  2  BrowoL  291,  2!»2.  2  Jn»t.  272.  lJoiie»2e6.  lSidcrt26. 

(a)  The  necesiity  of  attommeat  w  bow  lakea  away  by  stat*  4  Aaa.  c.  10.  s.  9. 
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and  Inrolled,  it  need  not  have  the  precine  words  of  bargain  and 
2"YentT-m.^'  ^'^^^^  words  (a)  equipollent,  or  wbteh  do  tantamount,  are 
[b]  2  Browni.  sufficient;  as  if  a  man  (b)  covenants  in  consideration  of  roonef 

291,  2y2.  to  stand  pghocI  tn  the  me  of  his  son  in  fee ;  if  the  deed  be  en- 
2  Inst.  672.      rolled,  it  is  a  mnyd  l)ai  i2:ain  and  sale,  and  vet  there  are  not 

1  VCQtr  l.»o.  '  '  - 

2  VeotriaiS.  an^  words  of  bargain  and  sale,  but  ihey  amount  to  so  much,  as 
7Co.39b.  ^  it  18  held  in  Bedel's  case,  in  the  Seventh  Part  of  my  Reports, 
Hcm,  ^.^394.  ^  ^*  ,  ^  if  <^  man  for  money  (c)  aliens  and  grants  land  to  one 
&rt.l38,'l4«.'  ARd  bis  heirs,  or  in  tail,  or  for  life,  by  deed  indented  and 
Fttiin.214,215.  enrolled,  it  amounts  to  a  bargain  and  sale,  and  the  land  shall 
Jenk.Ccnt. 289.  p^^^g  ^yf^^^^uj  Qjjy  livery  ?uu!  «;et^jin.    And  at  the  common  law 

fc)  2  Inst.  Zj'Z.   I  /.     I  1  I    o       r  I  •*» 

(rf)  27U.8.  l:icfore  the  statute  ot  (a)  'si/  II.  8.  of  I  ses,  it  a  man  tor  money 

C.10.  had  aliened  and  granted  lands  to  one  and  his  heirs,  &c.  by 
that  the  use  of  the  land  should  pass,  for  it  is  a  full  bargain, 

(«)  Co.Lit.49a.  and  all  this  was  unanimously  agreed ;  but  forasmuch  as  tlw  (e) 

2  Inst.  272.  intention  of  the  parties  is  the  creation  of  ases,  (/)  if  by  any 

1  ci>.Vo  11.  clause  in  the  deed  it  a|i|pears,  thai  the  intent  of  the  parties 
(f)  2  In8t.272.  was  In  pHs«  it  in  |)o«;session  by  the  common  law,  there  no  u«e 
(^)2Brownl.  shall  be  raised;  and  tlicrelore  if  any  letter  oi  ^n;-)  attornev  1>e 
2yi.21ust.272.  in  the  deed  or  covenant  to  make  llvci  y  ot'  llie  lands,  accoriiiii'' 
Co.  Lit, 49  «.  form  and  e fleet  of  the  deed,  or  other  such  like,  there 

it  shall  not  pass  by  way  of  use ;  quia^  verba  inieHtkminoneam* 
tra  debeiU  inservire  ;  et  verba  debent  intelligi^  ut  aliquid  operen* 
iiir(B).  But  in  the  case  at  bar,  the  intent  of  the  grantor  may 
be  well  collcctetl,  that  he  did  intend  that  the  grant  should  take 
ciiect  presently,  and  should  not  depend  upon  any  subsequent 
attornment;  tor  the  rent  reserved  thereupon  «as  payabl  e  pre- 
sently ;  and  therefore  it  will  be  rea>»onable,  that  Tho.  Poh)» 
the  lessee  should  have  the  rent  reserved  on  the  first  lease  fbr 
lives  presently;  and  that  he  cannot  have  before  allornmeat 
(whicli  peradventure  will  never  be  made)  and  eo  potius  be- 
cause  the  said  Thomas  Powys  has  no  means  to  compel  the  first 
lessees  to  attorn;  but  if  it  fehall  pass  as  a  bur«;ain  and  sale,  it 
shall  be  presently  executed  by  the  statute  of  27  11.  S.  for  there 
2?  no  (A)  inrolment  in  this  case,  because  but  a  term  for 

2  Inst  oTir  '  y^^^^  passes,  and  no  esfale  of  freehold^  and  there  needs  no  (0 
2nrowni.  292.  attornment,  because  it^is  executed  by  the  statute.  And  by 
(i)  2  Co.  a.  this  construction  every  one  will  have  remedy  tor  that  which  he 
2Bt^:m,  ^"g*'*  S''-  Rowland  (k)  Heywaid's  case»  in  the 

292.  Secoud  Furt  of  my  ReportSy  Ibh  35  b. 

(A)  1  Brown. 

142.  2  Browni.  292.  1. Tone  s  206.  2  Roll.  737.  Hob.  159.  Pop1i.95.  2Aliden.203,  203.  Slaife. 
671,  672.  Yelr.  123,  124.  1  Mod.  Rep.  176. 


(b)  In  Anon.  S  Leon.  16.,  it  was  deter-  of  it?  and  the  attorney  after  four  months 

mined  to  toe  contrary.   In  that  case,  A.  by  from  the  dehvcrj  made  liver?  of  sei&ta. 

deed  indented,  conveyed  in  the  following  It  was  the  opinion  of  tlie  whole  Court,  that 

worils— "  I  the  saul  A.  liave  given,  granted,  the  conveyance  should  oprralr  as  a  har^n 

*'aud  confirmed,  lor  a  certain,  piece  of  and  sale.    ?id.  ♦  Cruise  Dig.  107.  3de<lil. 

*•  money,  fijc."  the  habendum  was  to  the  Sanders  on  Uses,  Vol.  II.  p.  48. 

feoffee  with  warr  niy  :;-u„st  A.  and  bis  Vid.  as  to  electing  in  what  way  aq  eaUte 

heirs  t  and  there  was  a  iclter  of  attorney  to  shall  pa^^   !,otes  (n),  (c^,  Hmmr^*  CMt, 

make  \\m  nnd  aswn.  The  deed  was  en-  Vol.  1.  p.               ^  ' 
rolled  withtt  one  flHwth  after  the  amkiag 
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MATTHEW  MANNING'S  CASE,         [94  b.] 

Trin.  7  Jac.  1. 

One  being  possesMd  of  a  ftrm,  ftc  for  fhe  term  of  fifty  J«u%  Revised  his  Claik 
lease  of  the  firm,  &c.  and  all  the  years  therein  to  come  to  B.  after  the  * 
death  of  M .  the  testator's  wife,  &c. ;  and  in  the  mean  time  bis  trill  and  pi/y^i^lll^iib. 

meaninj^  was,  that  his  wife  should  have  the  use  and  occupation  of  the 
farm,  6tc.  during  her  natural  life,  &c.  Resolved, — 1.  H.  shall  have 
the  term  by  way  of  executory  devise,  and  not  by  way  "f  remainder, 
2.  The  de\i:ic  beiug  of  a  chattel,  may  ve^it  ami  revest  at  the  pleasure 
of  the  deviior.  S.  There  is  no  dilTerenee  bt^ween  a  devise  of  land,  or 
a  lease*  or  farm  for  life,  renaainder  over,  and  a  devise  of  the  use 
or  occapalion,  or  profils  of  the  land  ta  the  same  manner.  4,  After 
the  executor  has  assented  to  the  first  devise,  the  first  devisee  cannot 
bar  the  executory  devise.  5  A  man  may  create  nn  interest  by  his  will, 
vvhirh  he  cannot  creatc  during  his  life  b^'  graut  or  convejfaace  at 
coiinuon  law. 

*A  deviiic  to  executors  for  paymeitt  of  debts,  aud  until  Ihcy  are  paid, 
remainder  over,  gives  the  execnioia  hat  a  chattel  interest.  Bnl  if 
soch  estate  be  given  by  grant  or  eoave jaace  at  common  law,  the  law 
will  adjudge  it  aa  estate  of  freehold.* 

*One  pesMSsed  of  a  lease  for  99  years,  devised  it  to  his  wife  for  life, 
and  af^er  her  death  to  her  children  unprefcrrcd,  and  ui:ide  his  wife 
executrix,  and  died,  the  wife  entered,  aud  was  possessed  as  h-jr-^'ee. 
The  wite  m.irr  ird,  a  judgment  was  obtained  against  the  hushand,  and 
a  fieri  facias  directed  to  the  kheriil'  of  Loudou,  who  sold  the  term. 
The  judgment  was  revefsed  by  writ  of  errort  tlie  wile  died ;  upea 
qedmeBt  breoght  by  tho  eaeeatDry  devisee  agaiast  the  vendee  i 
held.  The  sale  by  Ihedkeriff  en  the  JliH /eciss  shall  not  destroy  the 
encutory  deWse,  allhoagh  the  person  to  whom  the  executory  devise 
was  made  was  then  uncertain.  Also  tlie  sale  by  force  of  the  fieri 
fnrifif!  <^bal!  stand,  and  the  plaintiff  in  the  writ  of  error  shall  be  restored 
to  the  value.*  Vid.  the  entry,  Co.  Ent  149.  nu.  80. 


Ik  (lcl)t  for  200  marks  by  William  Clark  plaintiff,  and  Matthew  Skinner 545. 
Mauiiini;  administrator  of  Edward  Mannirifj  deceased,  upon  i^winb.  134, 
plene  udmuiislravit  pleaded,  the  jury  gave  a  special  verdict  to 
the  effect  following,  which  plea  bc^an  Mich.  4  Jacobi,  RoL 
18S9.  Edward  Manntog  the  intestate,  mino  30  Elis,  was  pos- 
aessed  of  the  moiety  of  a  mill  in  Clifton  in  the  cotmty  of  Ox- 
ford, for  (he  term  of  fifty  years,  of  the  clear  yearly  value  of  40/. 
and  afterwards  the  laid  Edward  Manniog,  30  Elis,  madehia 
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will  in  writing,  and  thereby  devised  bis  indenture  and  lease  of 
the  fitrm  and  mill  in  Clifton,  and  all  the  years  therein  to  come 

to  Matthew  Manning  after  the  death  of  Mary  Manning  my 
wife,  (which  farm  and  mill  my  will  is,  that  Mary  IManning  my 
wife  shall  enjoy  tluring-  her  liTe)  rorjflitionally,  (hat  the  ^lud 
Matthew  shall  not  demise,  sell,  or  give  the  said  lease,  but  to 
leave  it  wholiv  to  John  his  son,  &c.    "  In  the  mean  time  my 
will  and  neanino;  is,  that  Mary  Manning  ray  wife  shall  have 
the  use  and  occupation  both  of  the  farm  and  mill,  &e.  daring* 
her  natural  life :  yielding  and  paying  therefore  yearly  ta 
"  the  said  Matthew  Manning,  &;c.  during  her  natural  life  7/. 
"  at  the  leasts  of  St.  Michael  the  Archangel,  and  tlio  Annun- 
"  ciufioi)  of  our  Ijady,"and  made  Mary  his  wife  sole  c\t  t  utrix, 
aud  died ;  Mary  took  upon  her  the  charge  of  the  will,  and  had 
not  sttfRcient  to  pay  the  debts  of  the  said  Edward  Manning 
above  the  said  term ;  but  she  entered  into  the  said  farm  and 
mill^  and  paid  to  Matthew  Manning  the  yearly  sum  of  71, 
(a)  2  Brownl.    af'^'firdin'!:  (o  the  said  will  ;  and  (a)  said,  that  if  she  died,  the 
173.  Cr.  J«c.  said  Matthew  IVIanniiig  should  have  the  f;irm  and  mill  afore- 
said;  and  afterwards  the  said  Mary,  sixteen  years  after  t  lie 
death  of  her  bubbuud,  died  intestate,  after  whose  death  the 
[  *  95  a.  ]  said  Matthew  Manning  entered  into  the  said  fiirm  *and  mill, 
and  was  thereof  possessed  proui  Us  posiulat  /  and  afterwards 
a(!ininistration  of  the  gooos  of  the  said  Edward  by  the  said 
]Mary  not  nd ministered  was  committed  to  the  snif!  iVTatrhrn, 
and  that  none  of  the  profits  of  the  said  farm  and  mill,  \v  hi(  h 
accrued  in  the  life  of  the  said  Mary  came  to  the  hands  oi  the 
said  Matthew  besides  the  said  71.  yearly  as  aforesaid.  And 
the  doubt  of  the  jur^  was,  if  the  residue  of  the  said  term  in 
the  said  farm  and  mill  should  be  assets  in  the  hands  of  tbe 
said  Matthew.    But  1  conceived  on  the  trial  of  the  issue  at 
G?iild!ia]l  in  I^ondon,  tliat  the  devise  to  IVIatthpw  was  good, 
Fn  1. 10  Rep.    ?»fd  that  there  was  sufficient  assent  to  the  1  Piracy,  bv  the 
o::b.aud notes,  said  payment  of  the  rent  of  71.    But  yet  upon  the  niotioii  of 
the  plaintiffs  counsel,  1  was  contented  that  the  whole  special 
OMitter  should  be  found  as  is  aforesaid.  And  the  case  was  ar- 
gued at  the  bar,  and  at  divers  several  days  debated  at  the 
Bench,  and  primd  facie  Walmsley,  Justice,  conceived,  that 
the  devise  to  Matthew  Mnnninij  after  the  death  of  the  wife  was 
void,  for  the  wife  having  it  devised  to  lu  r  (luniig  her  life,  she 

i4)CroEi.j;,     had  the  whole  term,  and  the  devisor  could  not  devise  the  (6) 
!17.Cxo.  Jie.    uosdibility  over,  no  more  than  a  roan  can  do  by  ^raot  in  bis 
life ;  for  that  which  the  testator  cannot  by  no  advice  of  conn* 
(c)lGo.85b»  sel  in  his  life,(c)  the  testator,  who  is  intended  to  be  inops 
comilii^  shall  not  do  by  his  will ;  but  by  grant  in  bis  life  he 
rotild  not  grant  the  land  untn  the  wife  for  her  life,  the  re- 
■  mainder  over  to  another,  for  by  the  grant  the  wife  had  the 

whole  term  at  least  if  she  so  long  lived,  and  a  possibility  can- 
not be  limited  by  way  of  remainder  ;  and  although  the  later 
opinions  in  the  case  (where  a  man  possessed  of  a  lease  for 
years  devises  it  to  one  for  life,  the  remainder  to  another,)  have 
been  that  the  remainder  was  good ;  yet  he  said  that  the  old 
opinion,  which  hath  more  reasoo,  as  he  cooceived|  was,  that 
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the  remainder  in  such  case  was  void,  28  H.  7.  («)  7  Dyer* 
Baldwin  and  Shnlley,  that  the  remainder  is  void,  Eo^lefield  192  Mo.'jLg!* 
contrary.  (6)  6  E.  6.  74.  acc.  by  Hales  aad  Monlngue,  2  E.  6.  pust.  97  a. 
tit.  Dev  ise,  Brook  13.  that  the  remainder  i»  void,  for  the  de-  p^J'°' gv]"^^' 
vise  of  a  chattel  for  one  hour  is  good  forever.    But  Coke,  f^b)^^f.74.fL 
Chief  Justice,  Warhnrton,  Daniel,  and  Foster  contrary,  that  I8. 1  Babtr. 
the  devise  was  ^ood  to  ISlatthcw  Miinnin^^ ;  and  five  poinls  uere  195. 
by  them  resolved.    I.  That  Mallhevv  Planning  took  it  not  i-  M.M.Aall 
by  way  of  remainder,  but  by  way  of  an  (c)  executory  devise,  Jjy  pf'^- 
aod  ooe  may  (d)  devise  an  estate  by  bia  last  will  in  such  man-  cntoiy  deriw, 
aer,  aft  he  cannot  do  by  any  grant  or  conveyaoce  in  his  life,  aa      not  byway 
if  a  man  is  seised  of  lauds  in  fee  held  in  socnijp,  and  devises  ?  Z*^  , 
that  if  A.  paysfiucha  ^um  to  liis  executors,  that  he  shall  have  {  jo^g^]^ 
the  land  to  him  and  his  heirs,  or  in  tail,  or  for  life.  Sec.  and  1  Ler.290. 
dies,  and  afterwards  A.  pays  the  money,  he  shall  have  the  1  Mod. lRep.52^ 
land  by  thia  executory  devise,  and  yet  be  could  not  have  it  by  3]^;;58  4 
any  grant  or  conveyance  executory  at  the  common  law;  but  66  b  2  Roll, 
it  stands  well  with  the  nature  of  a  devise  ;  so  in  the  case  *at  [  ♦  95  b.  ] 
bar  when  the  wife  dies  it  shall  vest  in  Matthew  Manning  as  by  Rep.  218,  220, 
an  executory  device,  as  if  he  had  deviled  lliat  after  a  son  has        cr!  Jac. 
paid  such  a  sum  to  his  executors,  that  he  «^hali  have  his  term  ;  198,460,  46i. 
or  that  after  the  death  of  A.  that  B.  shall  have  the  term  ;  or,  Cr.Cw.m 
that  afker  hia  son  shall  return  from  beyond  the  seas,  or  tbat  A.     co.  47  b. 
die*,  that  he  ahall  have  it,  in  all  these  cases  and  other  like,  swinb.l:M,l.^'>*. 
upon  the  condition  or  contingent  perforaed,  the  devise  is  good ,  2  ikoxvn.  173. 
aad  in  the  mean  time  the  te-tator  may  dispose  of  it ;  and  there-  f  |,.lJ*23.  1 
fore  in  judi^ment  of  law,  (c)  id  res  vuiois  raleai,  the  executory  Bulatr.191, 
devise  shall  precede,  and  the  dij^positiou  of  the  lease,  till  the  l92,&c.  JAiia. 
contingent  Imppen,  «hall  be  subsequent,  as  in  the  casi*  at  bar  JJj's^a'iJJ  iaj. 
it  was,  and  bo  all  shall  well  etand  together ;  for  when  he  made  2  Brown. 'm* 
the  executory  devise,  he  had  a  lawful  power,  and  might  well  Sio  do  r  ir. 
make  it :  and  af(erward^«  in  the  same  will  he  had  lawful  power, 
and  mi:^ht  well  devij^e  the  lease  till  the  contingent  happetied,  Dyer74.  * 
and  therefore  it  is  :m  much  ( /)  a*  if  the  tesitator  had  devised, 
that  if  his  wife  died  within  the  te»  u»,  that  then  Matthew  Man- 
ning should  have  the  residue  of  the  term  ;  and  fbrther  devised 
it  to  his  wife  for  her  life  (  a  ).   9.  The  ease  is  more  strongs  be-  2.  The  deriw 

chattel  may  vest  and  revest  at  the  pleasure  of  the  devisor.  (<)  1  Co.  76  3Keb.288.  2  Jo. 
19.  5C«».55b.  1  Mod.  Rep.  109.      (/)  Swinb.  13S. 

(a)  lathis  case  as  well  as  ia  Lampef$  Freem.  145.  cas.  18G.   Lord  Deerlmrtt  v. 

«««e,  10  Rep.  46  b.  the  deviseover  was  to  a  Duke  of  St.  Albans,  5  Madd.  «7T.  Fmrne 

persoo  in  cs^e  and  a^ccrlained  ;  the  same  Cent.  Rem.  401.    Vide  Mr.  Hargraves  ar- 

dorlrine  holds  also  in  cases  where  the  olte-  gumeat  in  Thelituon  v.  ffoodford^  4  Vcs. 

rior  devisee  is  not  in  ease;  Cotton  ▼.  JfipcDk,  «56.   Howard  v.  Tk9  Dmke  qf  Norfolk,  2 

1  Holl.  Ab.  612.  pi.  3.  1  Eq.  Abr.  612.  pl.S.or  Swansl.  464  for  an  account  of  the  rise  and 

not  ascertained,  ^miier  v.  L<M//tf»ir'o»>  P<»»'»  progress  of  Executory    Devises.  **But 

p.  334.  S.  C.  1  And.  60.  affirmed  on  error,  *'  when  the  use  and  the  properly  can  nav« 

9  leon.  80.  And  in  equity  the  samedoclrine  **  no  scp  iralc  existence,  it  should  soem  that 

extends  to  chattels  person  il.   f'nche!  v.  ffl-  "  the  ol  ^  ruh>  mii^t  still  prevail,  and  that  a 

ehci,  I  Chan.  Cas.  129.   2  Frccm.  137.  cas.  "  limilaliou  over  alLcralile  uitcresl  must  he 

m.   Catchmay  V,  JV^eholU,  1  P.  Wfiw.  6.  «*heldtohe  Ineffectual."   Per  Sir  Wm. 

Skirlejf  V.  Ferrert,  1  P.Wins.  6.  2  Freem.  Grant,  H.a.  MtmittU  T,  Jintcetf,  3  Menn 

m  cas*  880.  B^de  v.  Arraf,  I  P.  Wms.  1.  195. 
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cause  tbis  devise  is  bot  of  a  chatteJ,  whereof  no  Prmcipe 
(«)Sw|iib.l35«  ]{es;  and  which  may  (a)  vest  and  reveat  at  the  pleeemre  of 
the  deTifior^  without  any  prpjudice  to  any.  And  therefore  if 
a  man  makes  a  lease  for  years,  on  condition^  that  if  he  do  not 

such  a  thin^,  the  lease  shall  be  void,  and  afterwards  he  grants 

thf  reversion  over,  the  condition  is  broken,  the  (rrr.ntre  shall 
65 ft  ^10 Co''  ^^^^  henetit  of  this  condition  by  the  common  law,  tor  the 
48 CO.LU.  ^P3se  is  thereby  absolutely  void  :  but  in  such  case  if  the  lease 
914  b.  219  a.  had  been  fbr  (c)  life,  witnaoch  condition,  the  ffrantee  dioiild 
136  ('  EL  ^^^^  ^  benefit  of  the  breach  of  the  eondition ;  for  a  lree« 
649,650/^  I  hold  (of  which  a  Prmcipe  lies)  cannot  so  easily  cease  ;  but  is 
Roll. 473,474.  voidable  by  entry  after  the  condition  broken,  which  cannot  by 
lI«oB.61.      the  common  law  be  transferred  to  a  fitrnnLrer  (n)  ;  and  (here- 

with  a^reeH(fy>  1  i  11.7.  17  a.  and  Br.Conthlions  "21').  2  MaricE^ 
S.  There  is  uu  by  Bromlcv  the  same  difference.  ^li.  There  i>»  no  di[l'erence 
Siin  "."^de^  ""^^  devises  bis  term  for  life,  the  remainder  over ;  and 
ofiatiii,  orof*  when  a  man  devises  the  land,  or  his  lease,  or  fanoi  or  tbe 
lease  or  farm  Use  (f),  or  occupation,  or  profits  of  his  land  (c)  ;  for  in  a  will 
nudn^n'orer*  ifi<et)t  and  nieaninfi:  of  the  devi'^or  is  to  be  observed,  and 
nn  i  n  rifvi?  ■  of  ^hc  law  wIll  make  construction  of  t!K»  words  to  satisfy  his  in- 
tiic  ii!>c  or  oc-  tent,  and  to  put  (liem  into  sucli  order  and  course  that  his 
"^fitiTot  Ac  ^^^^  eftect.    And  always  the  (/)  intention  of  the 

iMdiDiiM  ^  devisor  espressed  in  bis  will  is  the  best  eipoeitor,  direet- 
Mme  iBMmer.  tor,  and  disposer,  of  his  words  ;  and  when  a  man  devises  hia 
(e)  10  Co.481i.  lease  to  one  for  life,  it  is  as  much  as  to  say,  he  shall  have  so 
l^wd^SSb  of  the  year'?nshe  ^hn]!  l?v(»,  nrrd  tlmt  ifhe  dies  within  the 

M)SCo.<$«.  another  gluiU  have  it  for  tlie  residue  of  the  years:  and 

r  eOli  I  ^'''^^^^f^^  ^he  beginnin*;  it  be  unctiiain  how  many  years  he 
L  8w  a.  J  shall  live,  yet  when  he  dies  it  *i8  certain  how  many  years  he 

has  lived,  and  how  many  years  tbe  other  shall  hare  it,  and  so 
4.  After  the  ex-  by  a  Subsequent  act  all  is  made  certain.   4.  That  after  the  ex« 
to'£'  assented  to  the  first  devise,  it  lies  not  in  the  power 

fir  t  levisc.tlic  *lic  first  devisee  to  {^)  bar  him  who  ha<^  the  future  derive, 
first  devisee    for  he  canoot  transfer  more  to  another  than  he  has  himself  (o). 

cannot  bar  die 

CTcr!itor>  (Icvi^r  ^^  1  BoUt.  193.  2Bul8tr.  28.  March.  106.  Post.  96  b.  Godb.  26.  Swinb.  135. 
Jcnk.Cent.  2(U.  10  Co.  47  a.  b.  Flowd.  524,  541  b.  Cro.  El.  190.  Co.  Lit.  4  b.  (/)  Plowd.  522  b. 
.V23a.  Kridinn.  155.  Co.  Lit.  113.  Cro.C«r.9.  (^)  Dy.  74.pl.  18,  140.  pi.  41.  Cro.  Jac 
469, 461.  Afoor  748.  3  fifova.  173.  CrowCw.  398.  1  fiulrtr.  194.  3  Bnbtr.  123.  1  Roll.  «28. 


(b)  Yid.  note  (if ),  &r  Mojfle  FincKi  euMe, 
Vol.  III.  p.  896.1  nol«(9),  Ammf* 

Vol.  11.  |i.  174. 

(c)  Vid.  Jjfunpeficetet  10  Rep.  4.  HaUety. 
Smt^ltri,  Cro.  198.  ITW^AIt.  CuH- 
«0r^,  1  Burr.  SS4.  Roll.  Ab.  Devise  K. 
So  in  the  cast  of  j^oods  no  difference  is  now 
admitted  between  a  devise  of  them  for  life 
aad  a  icvke  of  tbe  use  of  Ihcro  for  life, 
Freem.  Cb.sm  in  Ch,  p.  206.  cas.  'ibO.  Flj/dt  x. 
J^rrmt,  I  P.  Wms.  1.  FearneConU  Hem.  406. 
'  (ft)  Acc.  Lampett  rtue^  10  Rep.  47. 
b.  And  a  forfeiture  inriirn  J  h\  the  first 
derisoe  of  tbe  term*  bjr  m»king  a  feoSmeot 
«f  the  lsa4s  wSI  aot  dotroy  tbe  exeeulorj 
4sf  ne  evsr.  CtUm  v.  Mntk,  PoUezf.  89. 


"  It  seems  to  follow,  as  a  conseq^nenos  of 
**  this  exempliea  of  executory  mtcrcHs. 
*'  from  the  power  of  the  first  devisee  or  le- 
**  gatee,  thst  where  there  is  an  interest  de- 
<*  f  iaed  to  one  for  life,  &c.  oot  of  m  teroi,  sa4 
"  thca  an  executory  devise  over  of  the  rc- 

sidue  of  the  term  to  another,  any  subse- 

quent  unioo  of  tbe  freehold  or  inherit* 
*•  ancc,  with  the  interest  so  given  to  the  first 

devisee,  will  not  extingjuish  or  affect  the 
*'  interest  of  the  ulterior  dcTi!»ce;  for  if  it 
**  could,  the  executory  interest  might  easily 
*•  be  annihibtcd.withoutany  prejudice  tn  the 
**  temporary  interest  of  the  first  devisee,  by 

coUnsioB  holnrixt  hha  and  the  reversioa* 
^  or.**  Fom  Coat  Rsni.  481 .  Tid.  Jta- 
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5.  In  many  cases  a  man  l)v  his  will  mav  crealp  nn  interest,  5.  A  mau  may 

i-ii"'.  ...I  iL  *  create  an  inter- 

wiucli  by  £!;rant  or  conveyance  at  the  conuiuMi  law  he  cannot  est  by  his  will, 
create  in  his  ii<'e  ;  and  therefore  when  Sir  William  (a)  Cor-  which  hccmn- 
dell«  Master  of  the  Rollv,  HiivKted  his  manor  of  Melford,  8tc. 
in  the  county  of  Suffolk,  to  his  executors  Ihr  the  payment  of  J,j?grMitor 
hin  debt*:,  and  until  hi«  debts  ^houM  be -paid,  the  remainder  convf  vmir,.  «t 
to  Edward  his  broths  r,  c*l'c  and  r.r,}(\e  Ofonrf"  Carey  and  othe  rs 
bis  executor:*,  aiul  <iir(l,  and  aitor  Ir? Hpn^h  t!;^M!obt«  were  paid:  oxccuiors  for 
and  his  wife  demiuuled  dowor,  and  one  'iuestion  anjoiigft  pa>Tnent  of 
others  was  moved,  what  interesjt  or  estate  the  executors  had  ?         JJ"^ '^j j  ' 
for  if  they  hud  a  freehold,  then  the  wife  should  not  have  dower,  ^'mahider  over 
and  if  they  had  but  a  chattel  determinable  upon  the  payment  gives  the  exe- 
of  the  debts,  llirn  she  sbotild  be  endowed  ;  and  this  case  was  ^jj^^^fj^^^ 
refern^d  lo  Anderson,  Cbi*'f  Justice  of  the  Common  Ploas, 
and  Frimcis  (Jcnvdie,  Jn-{ire  <>t'  thn  Kinii's  Hf»nch,  before  (ajCo.Lit.42 
Vt  iiom  the  ca.se  was  at  several  day;*  debated,  Pmch.:jijEiiz.  find  ».^^Cr.  EL  315, 
i  was  of  counsel  with  the  executors  ;  and  it  was  resolved  by  i  joacg  25. 
them,  that  the  executors  had  but  a  chattel*  and  no  freehold;  1R0IL829, 

Ravui.  13fi,  137.    lSid.224.    2  Bulst.  273.    Alcva  17.    1  Lev.  170. 


tnington  t.  Rutitfcrri,  cit.  d  in  Lumpet*  CMiCt  i'-'^n^'  fis  A.  should  or  mif^ht  appuiiit  the  term 

10  Kcp.  50  H.  flud  note  id.  to,  riz.  ii»sue  tbco  living  Target  v.Gaunlt  1 

Tbe«iuiie  doctriiM  that  executory  inter*  P.  Wm».  43^.  and  Tid.  FeameCont.  lUni, 

est'?  cannot  be  barred  by  the  act  of  the  first  47 1.  a'  il  the  ca.scij  collected  there.  "  Where 

di-visce  extends  to  executory  di»(»ositioDS  of  "  ieasehoid  estate  is  given  lo  m  person  sod 

lirrsooftl  diatlels.  Cadogtmr.fTennet^Cowp.  **  the  heirs  of  his  body,  with  a  limitation 

432.     Foley      fiurnell,    4  Brown.  Pari.  "  over  if  he  dies,  and  the  testator  uses  the 

Cas.  319.    Hoare  v.  Pavlrr,  9  T.  R  876.  *'  worth  '  und  leave*  no  such  heirs,' the  sct- 
dlarlop  \.  JJuare,  ^Alk>4  4.    Earl  Macclet'       tied  cun^^tniction  is  that  it  means  at  his 
jSr/J  V.  J)avi$t  3  Yes.  and  Beam.  16.  Fearne      death.'*     Per  Lord   Chancellor  Eldon, 

Cont.  Rrm  121.  CrooLc  v  Dc  randes,  9  Ves.  204.   But  a 

To  prevent  perpetuities  the  contiDgencj  diliereut  cuiiHlraction  prevails  in  the  case  of 

upon  wbieb  an  exeentory  interest  m  thw  real  estntas.  A.  Dmrntey  v.  Gt^Uha^  4  M. 

nature  is  pennilled  to  take  effect  must  hnp-  and  S  6).    Glover  v.  M9mlUtUf  SBiqg.  IS* 

Een  within  the  conipa^  of  a  life  or  liv(  s  in  and  the  caises cited  there, 
cing  and  tweuty-onc  years  after,  allowing      From  ^e  certificate  of  the  Judges  of  C. 

ariiorttime  for  the  birth  of  a  child  en  rai>  B*  in  Bemrd  v.  We$ietUy  6  Taunt.  393.  it 

tre  »a  mere.  ThrUuson  v.  fVoodfin-d^  4  Ves.  would  seem  that  they  were  of  opinion  thnt 

dHI,   Long  V.  iiiackatl^  7  T.  R.  100.  G^od-  an  executory  devise  may  be  liniitcd  to  take 

itUe  V.  IFsMf,  ib.  lOS.  o.   S.  C.  Willes,  919.  effect  twenly-one  years  after  a  life  in  being. 

Porter  v.  Bradley^  3  T.  R.  146.    11  is  an  cs-  without  refort  iirr  tn  th  '  fiirtli  and  infancy 

tablisbed  rule,  that  the  limitation  of  a  terra  of  the  deruiee  who  is  then  to  ttkc.  But  tlut 

after  ageaMalfailttreof  issae  IS  void.as  be*  Judges  of  the  Conrt  of  King's  Beach  to 

iog  too  remote.   Saltern  v.  Saltern,  2  Atk.  whom  another  case  was  directed  to  be  Mat» 

876.   Beauclerkw  Dormer,  2  Atk.  312.    If  <rf»m  to  hare  been  of  a  contrary  opinion, 

however  the  testtator  makes  use  of  words  iitartf  v. /F^.v/ro/l,  5  Baru. and  Aid.  801. sand 

in  bis  will  which  iadicate  an  inteation  to  their  decision  vas  approved  of  iiy  the  Lord 

confinf  the  'generality  of  thr  expression  of  Chancellor  Eidon,  iTnrn.  Irdruthcsarae 

dying  wilhuut  is»ue  to  dying  without  issue  case,  it  would  alsiu  seem  that  where  a  pre- 

living  at  the  time  of  the  person*s  decease,  ceding  particolar  estate  fa  ¥eid  an  aceaaat 

thry  ^vill  be  so  construed  to  effectuate  the  of  a  perpetuity,  the  remundCfS  dapSBdsnt 

intent.    As  where  a  ti-stator  devised  to  his  upon  it  are  also  void, 
son  A.  for  life,  and  no  lougcr,  and  after  his      Such  limitations  as  in  Manning^  ca$e,  sup. 

decease  to  such  of  A.*s  isitte  as  A.  should  by  may  be  created  not  only  by  will,  but  also  by 

will  appoint;  and  in  case  A.  should  die,  deed,       right  \.  Carftcright,  1  Burr.  285.  t 

without  issue,  then  he.  devised  the  lands  and  such  limitalioui  are  governed  by  the 

oyer ;  these  words  npoa  the  whole  of  the  sane  folesas  eKeeotory  dsriifls  of  n  tana« 

will  were  con'^trucd  to  mean  issue  living  at  Feoroe  Gool*  RsOb  4t0, 

his  death,  because  it  was  to  he  intcQded  such 
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Bat  if  loch 


hy  trrnnt  or 
convfviiiicc  at 
common  law, 
the  law  wUl 
adjudge  it  «ii 
estate  of  linM- 
hold. 


for  if  tbey  Bhoold  have  a  freehold  for  their  IWet,  thea  their 
estate  would  determine  by  their  death,  and  not  go  to  the  exe- 
cutors of  the  executors,  and  po  the  debts  woidd  remain  un- 
paid ;  but  \ha  ]ruv  adjudc^es  it  a  pnrticular  interest  in  the  land, 
which  shall  go  to  the  executor^  of  the  execntora,  as  assets  lor 
payment  of  his  debts.  But  it  such  estate  be  made  by  i^rant, 
or  conveyance  at  the  coraniou  law,  the  law  wiU  adjudge  li  an 
estate  of  freehold,  and  so  a  more  favotnrable  interpretation  is 
made  of  a  will  in  point  of  interest  or  estate  to  satisfy  the  will 
of  the  dead  for  the  payment  of  bis  debts^  than  of  a  ffiBnt  or 
conveyance  in  his  lite  ;  which  he  may  enlarge,  or  make  other 
provision  at  his  pleasure.  And  fo  was  it  resolved  in  tlie  be- 
ginning of  the  rein  ri  of  Queen  Elizabeth,  that  where  a  man 
had  issue  a  daughier,  and  devised  his  land^  tu  his  executors 
for  the  payment  of  his  debts^  and  until  his  debts  were  paid, 
and  made  his  executors  and  died,  the  executors  entered,  the 
daughter  married,  and  had  issue  and  died,  and  after  the  debts 
were  paid,  it  was  resolved  jr>  the  case  of  oneGuavarra,  that  he 
should  be  tenant  by  the  curtesy  (e).  Vidc3  U.7,  13.  ^  ti.b. 
5.    21        p.  8.    14  n.  8. 

Note  reader,  ii  has  been  ul  late  often  adjudged  according  to 
these  resolutions,  sc.  in  Weldon^s  (a)  case,  Plowden*9  Com* 
mentaries,  m  Communi  Banco.  In  )'aramour*s(6)  case,  Plow- 
den's  Commentaries  in  the  King's  Bench,  Mich.  26  and  S7 
YX}7,.  in  a  writ  of  (c)  error  in  the  Kin2:'s  Bench,  on  a  judg- 
ment Gjiven  in  the  Comnion  Pleas,  (lie  case  was  such,  Tho- 
mas* (d)  Amner  brought  an  ejniione  firnut  against  Nicholas 
Loddington  on  a  demise  made  by  Alice  Fullet^hurst  for  seven 
years  of  certain  houses  in  London,  and  on  not  guilty  pleaded, 
the  jury  gave  a  special  verdict.  Hugh  Weldon  was  setscd<^ 
the  said  houses  m  fee,  and  S4  H.  8.  demised  them  to  Thomas 
Picrpoint  for  ninety-nine  years,  who  by  his  will  in  writing 
1544,  devised  his  said  lease  in  these  words  :  "  1  devise  my  lease 
"  to  my  wife  during  her  life,  and  after  her  death  1  will  it  go 
"  to  her  children  unpreferred,"'  and  made  bis  wife  bis  exe- 
ctttrijT,  and  died,  his  wife  entered  and  was  possessed  raHome 

wife  executrix,  '  '  ■ 

■nd  £cd.  The  wife  entered  end  wu  poHened  at  legatee.  Hie  wife  married,  a  judgneatvaa 

obtained  Ma\08t  the  hiishand,  and  a  fieri  facias  directed  to  the  sheriff  of  London,  who  sold  ihe 
term.  The  judgment  watt  revx'rsed  by  writ  of  error,  and  tbc  wife  died.  Upon  ejecUneat 
brought  by  tlie  execntorf  devisee  against  the  vendee,  held, — 1.  The  executory  dwiae  after  tlw 
death  of  the  wife  is  frood.  2.  The  sale  by  t!ie  sheniT  does  nof  flo>*trriv  tIm-  t'Tfr^lto^^'  drrine 
3.  The  sale  by  the  sheriff  by  force  of  the  Jieri  fnnuy  sh:ill  stand,  und  the  pljiinliii  lu  liu-  v»tU  of 
error  shall  be  restored  to  the  value. 

(A)  2  Brownl.  IWJ.  Plow.  5.39,  540.  2  Leon.  92.  3  Leon.  89.  (c)  2  Leon.  92.  3  Leon.  89. 
GoUb.  26.  1  And.  60.  1  RoU.  612.  (</)  Jenk.  Cent.  264.  Moor  758.  1  Bulst.  192.  1  RoU. 
eiS.  SLeoa.98*  1  Leon. 82.  CoUtt.  3&la.  <S4idb.2S. 


(«)  9  Brown. 

309.  Plow. 
516,519. 

2  Leon.  92. 

3  Leon.  fe9. 
^mner  v.  Lo- 

[•96  b.] 

dtHgtf  Ji,  In  C. 
B.  One  poa> 
aewedof  a 
lease  for  nine- 
ty-nine years 
devised  it  to 
his  wife  for 
life,  and  after 
Ler  death  to 
bcr  children 
vnpreferred, 
and  mnde  his 


(f.)  Acc.  Relic's  Ab.  E^tab  s  D.  Price  v. 
Faughan,  Alcyn  47.  Co.  Lilt.  4V  a.  But 
**  feoSnientto  the  use  of  A.  for  life,  re- 

mninder  to  the  use  of  B.  his  executors 
*•  and  a';si<rn';,  till  ten  pounds  shall  be 
**  levied  out  of  liie  profits,  ruled  tu  be  a 
**  drnttef."  Hnl.  M^,  Har^.  Co.  Litt.  42  a. 
**  The  difference  1=;  hrtwren  a  liniitalinn 
*'  of  use  to  a  man  till  12,000/.  raised  :  that 


"  pcrhaj)?:,  in  a  iisc;  (for  il  is  not  so  detr 
"  as  in  a  devise)  may  be  a  chattel.  But 
**  if  it  be  limited  to  the  use  of  a  mna 
"  and  his  h.cirs,  till  18,000/.  raised,  it  is  a 
"  liroitnl  i'v>-  siniple."  Per  Sir  0.  Bridg- 
roaQt  C.  J.  Bosworth  v.  Forard^  O.  firidgm. 
107.  and  Tid.  ib.  ftOT*  thmutn  v.  JfMib- 
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dom  et  legalionis,  and  married  with  Sir  Thomas  FuUesliurst, 
ud  afterwards  9  and  3  Pbih  and  Mar.  BmCwick  recovered 
againal  Sir  Thomas  140/.  debt  in  the  Common  Pleas,  and  by 

force  of  a  Fieri  foam  directed  to  Altham  and  Mallory  She- 
rif6  of  Ltondon  the  said  f  term  was  sold  to  Nicholas  Loddinjr-  ^  Co.  Lit.  351 
ton  the  now  defendant,  and  atterwards  the  jadgment  a«;aiii.st 
the  said  Sir  Thomas  FuUcsburst  was  reversed  in  a  writ  of 
error  n  the  King's  Bench,  tt  quodademMia  fWB  amUUretioHe 
jmdieiprmd*  rutitmUur^  and  afterwards  Alice  the  wife  and 
executrix  died.  Alice  Fulleshurst  being  then  the  only  dau^i^h- 
ter  who  was  unprotVrrod,  entered  and  made  the  lease  to  the 
plaintiff  Thomas,Amner.    And  ihis  case  wa*'  often  nro;ucd  at 
bar  by  the  Serjeants  in  the  Common  Pieaf:,  and  at  last  by  the 
Judees ;  and  in  this  cabe  three  points  by  them  were  resolved. 
]•  That  the  said  <a)  executory  devise  of  the  lease  after  the  (e)iRbU.«i3. 
death  of  the  wife  to  the  daughter  unpreferred,  was  f|;ood;  and  yenk'ccat. 
there  is  no  difference  when  the  term,  or  lease,  or  houses,  (b)  264.  Cip.EI. 
and  whf  11  the  use  or  occupation,  «S:c.  is  devised,  and  that  in  796. 
all  these  cases  the  executory  devise  is  good.    f.  That  the  sale  j^g^igj* JJlj**' 
either  by  Alice  the  wife,  or  by  the  Sheriff  on  the  Fieri  facias,  2  BuUt.  28. 
after  the  wifo  was  possessed  as  legatee^  should  not  (c)  destroy  March  106. 
the  executory  devise^  althoa|rh  the  person  to  whom  the  ex-  s^gb^fs  , 
ecutory  devise  was  made  was  then  uncertain,  as  long  as  ioco.  47'a.  b. 
Alice  the  wife  lived  ;  for  the  eaid  Alice  tfio  daiifjhter  m!2;I>t  How«i.524  ». 
have  been  preferred  in  her  life,  and  then  she  should  take  f^^i^oii^ar 
nothing,  so  that  such  executory  devise  which  has  dependence  i^Buist^m. 
on  the  first  devise  may  be  made  to  a  person  uncertain,  and  this  3  Im.  93. 
possibility  cannot  be  defeated  by  any  sale  made  by  the  first  de-  ^ 
visee,  &c,    8.  That  the  sale  by  the  Sheriff  by  force  of  the 
Fieri  facias  (d)  should  stand,  although  the  judgment  was  after  ('O  Post.  1*3 
reversed,  and  the  plaintiff  in  the  writ  ot  error  restorrd  to  m,,.  nrf^nv 
the  value,  lor  tlie  sheriff  who  made  the  sale,  had  lawful  au-  3(]j. pi.  24. Or. 
thorily  to  sell,  and  by  the  sale  the  vendee  had  an  abeolute  Jj- 27«.Cr.  Jnc. 
property  In  the  term  during  the  life  of  Alice  the  wife;  and  b  Jenk  cm. 
although  the  judgment,  which  was   the  warrant  of  the  264.  Yelv. 
Fieri  fari(is\    be  afterward'?    rever?ed,    vet  the  sate  which  2Leon. 
was  a  collateral  act  done  by  the  Sheriff,  by  force  of  the  «<)*  90,  Oodb. 
Fieri  facias^  shall  not  l>e  avoided;  for  the  judgment  wa-^  27,28.  Post.* 
that  the  plaintiff  should  recover  his  debt,  and  the  Fitri 
Jbnor  is  10  levy  it  of  the  defendant's  goods  and  chattels, 
by  force  of  which  the  Sheriff  sold  the  term  which  the  *de-  f  *  97  a. J 
fendant  had  in  the  right  of  his  wife,  as  he  (r)  well  might,  p  Co.  Liu. 
and  the  vendee  paid  money  to  the  value  of  it(F).   And  if  the  '^y^ux^ 
sale  of  the  term  should  be  avoided,  the  vendee  would  lose  his 
term,  and  his  mouey  loo,  and  thereupon  great  inconvenience 
would  IbUow,  that  none  would  buy  of  the  sheriff  goods  or 
chatteb  in  such  cases,  and  so  execution  of  judgments  (which 
is  the  life  of  the  law  in  such  ease)  would  not  be  done.  And 
according  to  these  resolutions  judgment  was  given  in  the  Com- 
mon Picas  for  the  plainlitt^  and  in  the  King's  Bench  upon  a 


(r)  Vid.  note  (c),  Boe't  cm9,  ToL  UL  p.  183. 
▼OL.  IT.  %  B 
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wril  of  error  the  case  was  often  argund  at  the  bar  before  Sir 
Christopher  Wray,  and  the  Court  there,  and  at  length  the 
,  judgment  was  affirmed,  and  bo  the  said  three  points  were  ad* 

judged  by  both  Courts:  and  by  these  Utter  judgments  you 

will  better  understand  the  law  in  the  books,  in  which  there 
are  variety  of  opinions.  37  H.  6.  SO.  3:i  H.  8.  Br.  tit.  Chattels 

f«m  "  rl-    33.  2E.  6.  tit.  Devise.  Rr.  13.   28  H.  8.  («)  Dyer  277.  Plow. 

Antc«95«.      Com.  in  Weldon'si  and  Tarajuor'B  case^&c.  Quiajudtciapos- 

1  BoiBt.  191,    lefjom  $unt  in  lege forHoftu 

192.  Moor  758.  *' 
VVcntw.  334.  Palm.  334. 


lOTb.]  BASPOLE'S  CASE, 

Hil.  7  Jacobi  I. 

Frsbimw  An  awnd,  thak  one  shall  pay  so  mncb  to  the  other  in  cousideration  of  a 
Bastole.  ^  CO***  thereby  snstaiaed,  is  raelaal. 

FL  Vfll.— ^  b.  submission  is  of  all  controversies,  and  the  award  is  made  cf 

the  said  premises  in  the  said  condition  specified,  and  only  one  matter 
is  adjudged  upon,  the  award  is  ^ooA,  and  it  shall  be  iatoided lllRt Ik 
award  was  made  of  all  that  was  referrt  d  to  the  arlutralor. 
AHhougb  there  are  many  things  iu  controversy,  ^  <  l  ,  f  one  only  is  noti- 
Had  to  the  abitiator,  he  may  make  his  award  oMhat. 
If  serertl  things  in  ptrticuhir  are  refisnred,  with  a  condiUon  that  the 
award  be  made  orthepremises,&c.  the  arbitrator  must  make  hit  t««4 
of  all,  or  the  award  will  be  void.  Otherwise,  where  there  is  ao  «di 
condition.  S.  C.  [«  Browni.  309.  Cro.  Jac  885.1  &  C.  hut  aot&  P. 
1  Bultv.  144. 


oT/ff^"  ^flEEMAN  brought  an  action  of  ck  l.l  on  a  bond  of 
!r"  jT^'?*  dat6  9^prfto«l.  QJac.  against  John  Jiaspole: 
tV^  defendant  demanded  oyer  of  the  condition,  which  wa«» 

ihat  If  the  within  bounden  John  Baspole.&o.  shall  well 
«  and  truly  stand  to,  abide,  fulfil,  and  keep  the  award,  arbi- 
"trament,  order,  rule  judgmpnt,  and  finnl  determination  of 
«  Francis  Theobald,  Gent,  indrtrerently  nan.ed,  elected,  and 
«  cho»n,  w  well  on  the  part  and  behaii  oi  the  .a,d  Jol),i  Bas- 

pole,  as  of  the  said  WiUiam  Freeman,  for  to  order,  iud« 
u  determination  to  make  of  all  matterk  smii, 

«  debts,  duties,  actions,  and  demands  whatsoever  had,  ttuker 
«  depending  l.ctwecn  the  said  John  and  William  from  the  be* 
«  ginning  ot  the  world  until  the  day  of  the  date  hereof,  ?o  ns 

the  said  award,  order,  and  final  end  be  made  and /^iven  in. 

under  the  hud  and  seal  of      said  Francis  Theobald,  to 
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either  oFtfae  raid  parties,  at  or  before  the  ftast  of  St.  Jamee 
tbe  Apoiitie«  next  ennuing,  tliat  then  this  present  obligation 
lo  be  void and  pleaded,  that  the  arbitrator  mUum  fecit  ar^ 

hitrinm,  tS'<"-  '^i'     super  prrrntis'^if;  in  rondUione  pr{r(r  ^prci/icnt\ 
The  plaintitr  replied,  that  the  arbitrator  2,)  Jum'i,  an.  6  Jitii\ 
m/wc,  by  his  vvritinff,  made  an  order  and  award  t>et\veen  tlie 
i>aid  Wiilidin  and  John,  de  et  super  prtemissis  prtedicf  modo  ei 
forma  seqwmiihtt,,  vis.  that  whereai  a  suit  was  depending  be- 
tween (lie  said  John  Baspole  and  William  Freeman,  for  a  debt 
doe  by  William  Bai>pole,  father  of  the  said  John  Baspole  de- 
ceased, to  Robert  Freeman,  father  of  the  said  William  Free- 
mnn  deceased,  which  just  debt  wa«?         to  be  paid  by  seven 
year^  then  past  to  the  said  Robert  Freeman,  and  now  due  to 
Wiiliam  Freeman,  a»  administrator  of  bis  father,  which  debt 
the  said  John  Baspole,  pro  bona  eontidfrai*  *proinised  to  pay  [*98  a.  ] 
to  the  said  William  as  upon  "ood  proof  appeared  to  t\)r  nrhi- 
(ralor:  that  the  said  Jolin  Baspole  siioiild  pay  to  the  said  Wil- 
liam Freeman,  in  consideration  of  the  said  debt  lonfj  due,  and 
for  his  great  costs  in  that  part  sustained,  the  sum  ofS'i/.  and 
(hat  af\cr  he  requested  the  t^aid  John  Baspole  to  pay  the  said 
sum  of  Sfi/.  which  he  relbsed,  ice.  upon  which  the  defendant 
demurred  in  law.   And  two  objections  were  made  against  this 
arbitrament ; — 1.  Because  the  arbitrament  was  made  of  (a)  the  (a)  i  Roit.Rcp. 
one  part,  nnd  not  of  the  other,  as  in  7  II.  6.  10  1>.  tint  one  jj^^'gQo  ^JJ.' 
part\  !-honld  fjo  quit  of  all  actions  had  by  the  otlicr  a^i^ainst  uh/.  Cr  kl  !to*i. 
him  ;  and  jiothin^  is  spoken  of  the  actions  which  he  had  against  7  II.  6.40.41  a. 
the  other,  and  therefore  void.    2.  It  doth  not  appear  that  this  bp^^,^;^'^;'* 
mstter  of  which  he  makes  the  arbitrament,  was  the  matter  only  poph.  Vii.  * 
which  was  between  them,  for  the  submission  in  general  of  all  ILeon.  72,73. 
actions  and  demands  (//)  so  as  the  said  award  be,  <Sr.    So  (hat  ^'^"iijfi  ***|* 
if  he  doth  not  make  tlie  award  of  all  matters  in  con(roversy,  (/J'crVralass^ 
(he  award  is  void.    To  which  it  was  answered  and  resolved,  8.>8.  Cr.Jac* 
that  as  (o  (he  lirst,  the  award  was  suUicient(c)  and  good  ;  for  ^*Q^^*2y^' 
here  the  award  b  as  well  of  the  one  part  as  of  the  other,  for  MarchrArbu. 
the  one  receives  money,  and  the  other  is  discharged  of  the  177.  Noy62. 
debt,  and  of  his  promise  to  pay  it;  and  is  not  like  (he  said  case  ! ,?™'!!'';;''^.' . 
of/Ii.  6.  for  there  one  wouhl  bo  riischarifed  of  tlie  actions,  1  Roll. Rcp.437. 
and  the  other  would  receive  notiiing  in  satisfaction  tijercof.  l  Bulst.  lii. 
Vide  {({)  '2^2  J:.  4.      b  (A).    As  to  the  hecoiid  objection  it  was  fsld"!?* 

HulL  y,  29.  Velv.  203,   Hard.  45.   4  LeoD.  94.      (c)  Dyer  356.  pi.  39.   1  BolU  253.   1  Brownl. 
58.  Maich.  ArUlce.  210.  CfO.  Jm.447.      (rf)  2  RoU.  Rep.  1.  1  Buticr.  123. 

{k\  In  Veale  v.  Ifarner,  !   Sannd.  S?6.  imituafity  of  an  anard,  than  that  the  thing 

itberc  in  debt  on  bond  the  award  appeared  oo  awarded  to  be  done  should  be  a  flmtdi^- 

the  pleadings  to  have  been  roadeof  and  Dpon  chargie  of  all  future  chim  bv  the  party  in 

the  prenii<ieK  in  ibe  condition,  and  to  have  whose  favour  the  award  is  made  a:;aiiist  the 

awarded  that  <>nc  ]>arty  should  pay  I"  tlie  f>thor  for  th?  cnw^e  sithinittcd.  'I'hcrcforo 

other  a  sum  of  nioney,  and  also  give  intn  a  un  award  thai  one  shall  paj  the  other  no 

general  release;  the  Coari  was  oT  opinion,  much  for  a  tr(»p«s  u  good.   NMtib  t. 

that  the  award  wa^Sad  for  want  ofrauluality.  Grunnion,  Iloh.  4«.     Uorlon  v.  nmsnn^ 

Tbi»  decision,  which  is  al  variauce  with  toe  Freem.  804.   J^latid  v.  AichoUs^  ib.  205. 

f  fsl  veRoIation  in  Bm»pM»  mm,  is  soeceM-  Ormtmde  v.  CeeJw,  Cro.  Jac.  954.  So  alto  an 

fully  combated  bj  Mr.  Sei^i.  Williami,  0.2.  award  that  the  defendants  should  pay  the 

Ht.  kin.                                               .  plaiotifiii  10/.  lor  costs  in  asuit  coinnieiK  cd 

Nothing  more  U  requLsile  to.  form,  tbe  ■f^iostlhetn  bj  the  defeadauts without causic, 

l2  B  fm 
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antwDred  and  fwolved^l.  That  it  a|]jpean  by  the  award  that 

(a)  1  Sid.  252.  it  was  made  (a),  de  prcBmissis  prasd*  in  conditioue  imetf  Jpe- 
Httit.^^lRoU.  cificat\  which  words  impl)',  that  he  had  made  an  arbitrament 
Hob.  191*.  of  all  that  whir li  was  referred  to  him,  and  so  nhali  it  l)e  intended 
Cr.EI.83M58.  uii(i!  theconlraiy  be  shewed  and  alleged  b^  the  other  party; 
oi'n^t^Q^\  when  the  submission  ifl  general  of  all  actiooR,  &c.  (6)  gene^ 
cr  c/r  216.'  rah  MiteerH  implicai,  and  therefore  it  may  weU  stand  with 

[b]  2  Co  33  b.  the  generality  of  the  words»  that  there  was  bat  one  cause  de- 
2Roii.Rrp«ifio,  penfioff  in  controversy  between  them :  but  where  the  submis- 

3Keb.4l4.       Z;^..   „  :„l  .^;«T,  « 

2  Sid. 


fiioii  is  of  (c)  certain  things  in  special,  and  with  a  proviso  or 
(c)  Cr.  Ei.839,  condition,  that  the  award  be.  made,  de  prcBmiss\SfC.  or  words 
Hardr'i?*  tantamount,  there  the  arbitrator  ought  to  make  the 

])y.  242.  pi.  52.  ^^^^^  of  all.  Otherwise  it  is  void.  But  if  divers  things  in  spe- 
March.  Arbiu  *  cial  are  submitted  (d)  without  such  cooditional  concfiision,  tbe 
200  3^^'  ^^'^  arbitrator  may  make  the  award  of  any  of  them  (a).  And  as  it 

4  Leon.  M.     (^Cr.BL832.  Cr.  Jac.  300, 395.  tfM.  DytrlMSb.  Bol|.40. 


and thntall 'suits  and  dtfTcrcnces  shnnld  cease, 
fFalmough  t.  Holgate,  2  Vealr.  i'il.  Squire 
Grevffit  6  Mod.  S6.  So  an  amrd  that  the 
defendant  should  pay  a  sum  of  money,  and 
take  his  mare, &c  trnni  tliepirmtitTV,  within  a 
week,  is  good,  (ooper  w.Hii»i.  \  Lulw.  589. 
So  also  an  award  to  ua^  7/.,  and  tbe  costs  in 
a  suii  to  the  plaintin,  iff-goud.  TliomUnHon 
V.  Jvritkin,  Com.  328.  So  also  an  award 
that  all  suits  and  controversies  shall  cease, 

&C.  is  good.  Flam's  V,  Knipc.  \  Lev.  58.  Ed- 
wards  y.  Pierce^  Comb. 221.  Vin.  .\h.  ArbtL 
K.  pi.  90.  So  ako  an  award  reciting  that  se- 
veral differences  had  been  between  the  plain- 
t if!*  and  d»'ffndanl  concerning  a  house,  and 
duers  elms,  ami  arrears  of  rent.  They  (the 
arbitrators)  to  make  a  fmulendof  all,  award- 
ed, that  the  defendant  should  pay  to  the 
plaiuti^ -4/.  for  ail  the  said  arrears  of  rent, 
IS  good,  and  snlBeiently  mutual,  because 
the  words  •*  for  tbe  arrears"  sienided  "  in  sa- 
UsfacUoQ  of  the  arrears,"  and  although  the 
award  reci1»d  other,  matters,  jet  It  shall  be 
intended  that  such  matters  were  otherwise 
determined,  or  at  least  the  award  say  ins;  to 
make  an  end  of  all  ditierences  shouio  be 
takea  to  mean  that  the  4/.  was  in  satisfaction 

of  every  thing  ;  the  ofhrrs  not  a]>pearing,  hut 
by  tbe  recital  of  the  award  tUt  lf.  Hopper  v. 
BwekeU  I  Lev.  139.  So  also  an  award,  which 
after  reciting  tlral  there  had  heen  dealings 
between  the  partie«,  and  that  io/.  were  doe 
lo  tlM  plaintiff,  awarded  payment  of  that 
snn.  ElUott  v.  CkheUy  l  Lutw.  541.  And 
it  doe!s  not  appear  to  be  nece>$>ary,  that  the 
award  itself  should  express  that  a  sum 
awarded  to  be  paid,  or  an  act  to  he  done  in 
favour  of  one  of  thr  pjrtir«>,  shall  he  in  sa- 
tisfaction, or  thai  it  should  contain  any 
equivalent  terms t  a  discharge  of  the  other 
party  must  necessarily  Tir  prrsnmed.  Roll. 
'▲rb.K.  pi.  17.  But  atMcre,  whether  the  award 
nust  not  express  for  wbat  csttie  the  pay- 


ment iH  to  be  made.  NkM»  v.  Gnamlm^ 

Hob.  49. 

in  the  cases  above,  the  awards  recited  thai 

they  were  made  "  of  and  concerning  the 
"  premise^:"  hut  it  seero<^  that  .such  awards 
would  he  g(M)d,  although  they  did  not  con- 
tain any  such  recilal,  if  they  cont.iincd  a  ro» 
cital  of"  the  matters  that  wore  r<  ferred.  Grgg 
V.  Gwennap^  1  Barn,  and  Aid.  106. 

(n>  Seijt.  Willlanm  observes,  n.  4.  Berks  v. 
Trippet^  I  Saimd.  n  .  "  These  nice  dis- 
**  tioctions  arc  now  disregarded,  courts  of 
**  justice  being  at  present  more  liberal  in 
**  the  construction  of  awards  than  formerly. 
"  A"d.  therofore,  an  award  may  he  good, 

Uiougtt  made  of  less  than  is  contained  in 

the  submiasioni  as  if  thesnbmisnoo  be  of 
**  all  actions,  tresjnsie^?,  demands,  and  con- 

trover»eS^  and  the  award  be  made  of  some 

only,  the  award  is  good  \  for  no  more  shall 
"  he  presumed  to  have  been  mAiv  knorrn  to 
"  tbe  arbitrator  t  but  if  in  fiict  other  causes 

of  action  vrere  made  known  to  the  arbi- 
**  trator,  then  such  award  would  be  bad,  as 
**  well  where  th»'  snhmiwion  is  conditional 
**  with  an  ila  quod,  an  where  it  ih  absolute. 

Hawkins  v.  Coklough,  I  Burr.  277.  I  Bac 
**  Ab.  141.*'  .Si7nmond'^y  Su^ninc,  iTaBUL 
554.    Bradford  v.  Hjfan,  WiUcs  470. 

When  the  sabmission  was  of  aH  acttoosjfte. 
and  nlso  of  two  di*?tinrt  matters  of  difference, 
and  the  award  recitine  the  submission 
•mitled  to  deride  one  of^ such  distinct  maft- 
ters,  the  Court  held  that  the  award  was  bad, 
and  refused  to  enforce  performance  by  an 
attachment.  Randall  v.  Handall^  7  East.  80. 
and  vtd.  MiMMom  v.  Weeks^  Cro.  Jac. 
200.  fVinter  v.  Munton,  B.  Moore  723. 
It  is  a  good  defence  to  an  action  broog;fat  for 
the  nonperlbrmaoce  of  an  award,  mat  the 
arbitrators  had  not  decided  alt  tho«''  matten 
submitted  to  them,  of  which  they  had  notice. 
MUcheli  V.  5itaee(r,  16  Sast  58.  Ingram  v« 
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k  of  dims  particDlar  tilings,  lo  it  is  of  diven  particalar  per* 

■ons.  And  therefore  if  two  on  the  one  part,  and  one  on  the 

other  part,  submit  tiieniselves,  the  arbitrator  may  make  an  ar- 

bitramfnt  hrtueen  one  of  the  two  of  the  one  part,  and  the 

other  of  the  otht  r  part,  and  it  will  Ix  i;ood(c ).    2.  Although 

there  were  many  matters  in  controversy  ;  yet  if  one  only  be  (a)  («)  CrJac.«ML 

iigttitied  to  the  arbitrator,  he  may  make  an  award  of  that,  for  ^^^1!  Arbtt. 

iht  arbitrator  is  in  lien  of  a  Jnd^e,  and  his  oCBce  is  to  deter-  190. 

mine  teeund'  aliegata  el  probata,  and  the  duty  of  the  parties 

Mho  are  grieved,  and  know  their  particular  griefs,  is  to  signify 

their  •causes  of  controversy  to  the  arbitrator,  for  they  are  privy  [  ♦  93  b.  J 

to  them,  and  the  arbitrator  a  atranii^er,  and  each  ought  to  do 

that  which  lies  iu  his  knowledge;  and  if  other  coDstmction  ' 

should  be  made,  many  arbitraments  might  be  aYoided; 

Ibrone  might  conceal  a  tresoass  committed,  or  other  secret 

cause  of  action  given  him,  and  so  avoid  the  award.  El  rxpcdit 

reipublicfc  (b)  td  sit  finis  litium.    And  this  is  like  Cuilamor's  ^^^^^^^J;'"*  • 

case  on  the  +  statute  of  Bankrupts,  in  the  Second  Part  of  my  gj^  37*1,, 

Reports,  fol.  25  &  2G  b.  vvliich  provides,  that  ecjual  dislribuLion  9 Co.  79  b. 

shall  be  made  of  the  bankrupt's  goods  between  all  the  (e)  ere-  l^^^^'J^*^ 

ditors,  but  that  is,  (as  it  is  there  resolved)  to  be  intended  of  q^i,  242. ' 

those  who  will  come  in  and  signify  their  debts.    And  hereby  Hard.  128. 

you  will  better  understand  your  books  in  39  11.  6  9.    ^  E.  4.  Jo- Lif.  103 a. 

25.    19  H.  6.  6  b.  2R.  3.  18-  4  Eliz.  Dyer  216.  8  EUz.  t^H^'S,:' 

Dyer  242.  Hutt.  37. 


JUilneBy  8  East  445.  lo  Dawse  v.  Coxe^ 
$  BiDg.  99.  Best,  G.  J.  obsenwd,  **  The  old 

"  law  is  clear,  that  if  the  reft'rence  be  gene- 
"  ral,  without  any  exprew  stipulation  that 
**  the  arbitrator  mall  decide  on  all  natters 
**  referred  to  him,  the  award  may  be  good 
"  for  part ;  and  this  law  has  not  been  altered; 
*•  for  the  case  of  Mitchell  v.  Slave Ijf  con- 
**  tained  an  express  stipulation  thai  the  ar- 
**  biltator  shonM  tlecidc  on  alt  Ihe  prrmisrs. 
Lord  Kllenborougb  says,  *  It  was  a  condi- 
tion  of  the  submission  that  they  were  to 
awarrf  xtpon  all  matters  in  diflrrrncc  be- 
**  tween  the  parti»."*  But  it  seems  that 
MUOiaU  SUntiw  waft  not  decided  upon 
the  grounds  of  the  Mboiission  containing 
an  quod,  but  because  the  matter  in  (!if- 
lerence  not  decided  upon  had  been  uuhlicd 
to  the  arbitrators. 

It  was  hrld,  Holland  v.  Brookt,  6  T.  R. 
161.»  that  a  party  cannot  impeach  an  award 
for  matters  not  appearing  upon  the  fice 
of  it,  upon  shrwiiip;  c:iase  against  a  rule  for 
an  attachment  for  not  performing  it :  but  he 
vhould  obtain  a  rule  for  that  purpose  within 
the  tune  limited  by  the  act  of  ]|arllaaient. 


(c)  Acc.  lioll.  Ab.  Arbit.  D.  5.  JlkeMom 
V.  M^M^  and  Willis.  Com.  547.  Carter  t. 
Cerirr,  1  Vern.  259.  In  fFinler  v.  fThite, 
I  Brod.  and  Bing.  860.  S.  C  3  B.  Moore  674. 
it  was  l^ld  that  a  submission  of  all  matters 
in  diffcrcnte  Ir  Iwlh  n  parlies  imports  all  mat- 
ters, which  any  mdividual  parly  may  have, 
jointly  or  severally*  agaiustaoy  other,fbrthe 
submission  is  to  be  construed  dislributivehr: 
therefore  where,  upon  a  reference  by  bonoH 
it  was  awarded  th.it  a  sum  of  money  sbovld 
lie  paid  by  one  obligor  to  a  co-obllgori  tbo 
award  was  held  good. 

Richardson.  J.  dissented,  observing  upon 
the  case  of  Carter  t.  Gsrfer,  that  the  mar- 
ginal note  was  not  warranted  by  the  case  itsclfv 
and  as  to  the  case  cited  from  Brooke,  that 
I  here  was  a  note  to  it  isfollowst— bat  it 

seems  clear  that  the  arbitrator  had  not  au- 
"  tbority  to  determine  or  arbitrate  raaltcrs 
*•  between  the  three  (the  parties  on  one  side) 
«*  for  they  raalte  one  party  against  a  fourth ; 
»*  but  he  may  determme  between  any  of  the 
"  three,  and  this  fourth.'*.  And  further  ob- 
served, that  tbb  distinction  appeared  to  him 
to  be  fonnded  in  reason  and  principle. 
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L99a.]      SIR  IIICHAIID  LECHFORD'S  CASE, 

Hil.  7  Jac  1. 

Unorbul      The  euslom  of  n  inanor  wan,  that  tho«;e  who  claimed  copyholds  by  descent 
^  ought  to  come  at  the  first,  second,  or  third  Crttirt,  upon  proclrmiidlon 

PL  vill^99a*         made, lo  take  up  their  estates;  or  else  thfir  esialcn  should  I)c  fortcitcd. 

A  teoant  of  Uic  manor,  having  i<tsuc  inheritable  Uj  the  custom*  died, 
such  i»tte  beiog  at  that  time  b^ond  Mat  the  proclunatioM  mil  |M9ied, 
aod  the  heir  did  not  appear  for  two  years,  but  lanained  Iteyond 
aeai  immediately  apon  his  return  he  prayed  to  be  admitted  to  the 
copyholdf  aad  proffered  the  lord  his  fine  in  court,  which  the  lord 
refused  to  Accopt,  or  to  admit  the  heir,  bill  seised  the  land  es  for* 
feited.    Ilcld,  there  "as  no  forfcitiTre. 

If  the  heir  had  been  witiiin  the  realm  at  the  tunc  of  the  first  proclauna- 
Uon,  and  afUirwards  had  gone  out  of  the  realm,  the  proctamatioHS 
would  have  bonad  him. 

*At  eommoa  law,  if  a  ana  wm  within  the  realm  at  the  time  of  the 
fiae  levied*  and  within  the  year  went  beyond  the  scttS*  he  was  bound ; 
so  if  a  mnn  wa";  disseised,  and  thea  went  beyond  the  seas,  and  a  descent 

was  cast,  h's  critry  was  lolled.* 

*If  he  v>ho  iH  beyond  sea  shall  not  be  bound  by  non-claim  on  a  fine, 
which  is  a  tnattcr  of  record ;  a  fortiori  he  shall  not  be  bound  by  noo- 
claim  oa  a  deiceat,  which  is  a  matter  in  p»it.^ 
*lf  a  man  disseised*  and  afterwords  imprisoned,  a  descent  east  shall 

toll  his  entry.* 

*If  a  man  seised  of  land,  haviii<T  issue  twr>  sons,  bastard  ci^e  and 
roulier  puisne,  dies,   the   miilier  l>eing  beyond  sea.  or  within 
or  im|irlsoiied,  or  non  tana:  mcmori^,  and  tlie  lKi-<larti  eiji^ne  enters, 
and  has  ihsuc  and  dit»,  and  the  land  dcsceiub  tu  his  itisue,  the  right  of 
the  mnlier  is  bound  for  ever.* 

•So  if  a  bastard  bora  before  marriafe  enters  and  baa  isnne,  &c.  the 
collateral  heir,  aad  the  lord  by  escheat  are  bound.*  &  C.  Cro.  Jac 


f -o  lie  loi.  In  an  ejectment  in  the  King's  Bench  by  Thomns  Undroll, 
Whittonand  plaintiff',  and  Bristow  EUey,  defendant,  on  a  demise  made  by 
Vkmuamj,  S.P.  \villiam  Copley,  2  N.  anno2Jac  Jlrg,  of  a  house,  and  twenty 
acres  of  land,  «e.  tn  Lee  In  the  county  of  Siirfy,  for  the  term 
of  one  year;  the  defendant  pleaded,  that  Ulchard  Lechfbrd, 
Knighti  was  ansed  of  the  tenements  in  which,  &c.  in  his  de- 
nicsnr  ns  of  fee,  and  leased  to  the  defpTiflant  for  his  life,  ni)d 
that  William  Copley  disneisod  him,  and  made  the  lease  to  the 
piaintiO*,  and  that  the  defendant  re-entered,  8cc,  and  the  plain- 
tiff replied  and  baid^  that  the  tenenieuts  in  which,  &c.  are,  ei  a 
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tempore  cujus,  Sre,  were  parcel  of  the  manor  of  Sherwood  m 
Lee  aforesaid,  whereof  Henry  Lechford,  Esq.  wns  seised,  and 
that  the  said  tenements,  m  which,  ^'^c.  are,  tt  a  tnnpore  cujm^ 
Sfc.  were  demised  and  deniiiieable,  ^c.  by  copy  ot  court  roll, 
Aod  that  the  said  Henry  liechford  at  the  Couvt  of  hb 
manor,  anno  2  Eliz.  granted  the  said  tenements  to  Thomas 
Copley,  father  of  the  said  WiUiam  Copley,  to  have  and  to  hold 
to  jjim  and  his  heirs,  by  copy  of  court-roll,  S^c.    And  aHer- 
wardd  the  said  Thomas  Copley  died  neised  thereof  of  such 
estate,  which  descended  to  the  said  William  Copley  bi»i  son  and 
heir,  the  lessor,  &c.  the  estate  of  the  eaid  Henry  Lechford  in 
the  Mid  manor  the  said  Sir  Richard  Lechford,  Knight,  now 
has,  who  entered  npon  the  possession  of  the  said  William 
Copley  the  son,  and  oti^tod  him  of  the  tenements,  in  which, 
&p.  and  demised  them  to  Bristow  Klsey,  a^^  is  aforesaid,  upon 
whom  tlie  said  William  Copley  re-entered  and  demised  them 
to  the  pluintiflT,  &c.   To  which  the  defendants  rejoined  and 
confessed,  that  the  tenements  in  which,  &c.  were  parcel  of  the 
manor,  and  demised  and  demiseable,  &c.  and  the  grant  by  copy 
made  to  *tlie  said  Thomas  Copley,  and  the  descent  to  William    [  *99b. 
Copley,  prout^  &c.    But  farther  he  said,  that  within  the  said 
manor  there  if?,  et  a  tempore  cnjua^  S^c.  was  su(  !i  a  custom,  that 
it  any  customary  tenant  of  the  ^^aid  manor  dte»  seised  of  uuy 
lands  or  tenements,  held  by  copy,  See,  in  fee-simple,  &c.  that 
every  heir  of  such  tenant  so  dying  seised,  shall  pay  a  reasons- 
able  (a)  tine  for  his  admittance  to  be  in  full  Court  of  the  said  (iOCr.JMM. 
manor  by  the  Lord  or  his  Steward  imposed  ar»d  apyessed  ; 
and  farther  within  the  said  manor  there  is  another  ciiHtom 
a  tempore  cujusy^s-c.  that  if  any  copyhold  tenant,  seised  of  any 
lands  or  tenements  held  bv  copy,  &c.  of  the  said  manor  in  fee- 
simple  dies  thereof  seised,  and  bis  heir  doth  not  come  at  the 
next  Court  of  the  said  manor,  and  claim  the  said  tenement^ 
and  pray  to  be  admitted  to  them,  &c.  then  a (5)  public  pro-  {i)Cr.JacJ23S, 
clriinatioii  shall  be  made  in  full  Court  that  the  said  heir  come 
at  the  same  Court  to  claim  the  same  land<«,  and  to  pray  to  be 
admitted,  and  so  at  two  other  Courts  following  or  the  said 
manor,  the  like  proclamation  shall  be  made ;  and  if  such  heir 
at  any  of  the  said  Courts  in  which  proclamation  shall  be  so 
made,  come'^  not  to  claim  the  said  tenetJietiN,  and  pray  to  he 
admitted  to  them,  then  the  lord  of  the  manor  has  always  been- 
Ui»ed  and  accustomed  to  seise  them  into  his  hands,  as  forfeited 
to  hiiu  i  and  pleaded,  that  three  proclamations  were  made  at 
three  several  Courts,       aeeording  to  the  custom ;  and  the 
said  William  Copley,  son  and  heir  of  the  said  Thomas  Copley,  Antes  44,  Ike. 
came  not  to  any  of  them  to  claim  the  same  lands,  and  pray  to 
he  admitted  to  them  ;  wherefore  the  said  Sir  Richard  Lechford 
then  and  yet  lord  of  the  said  manor,  seised  the  tenements  afore- 
said, in  which,  (Sl.c.  as(e)  forfeited  to  him,  and  leased  tliem  to  (c)  Co. Lit. fiSa, 
the  defendant,  as  aforesaid.   To  which  the  plaintiif  said,  that  Bridgiik52. 
the  said  Thomas  Copley,  pn'moJu/ii,     Eliz.  died,  as  is  afore* 
said,  seised  of  the  said  tenements,  after  whose  death  the  tene- 
ments aforesaid,  in  which,  8cc.  {d)   descended  to  the  said  (^Carih.74. 
VViiliam  Copleyi  as  aforesaid  y  aud  thai  at  the  time  of  the  . 
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dtttb  of  the  said  Tbomai  Copley,  and  at  the  time  of  the  mid 
several  proclamations,  the  sftid  William  Copley  was  resident 

nt  Bnixcls  beyond  the  seas,  exira  quatjtor  maria^  et  ihi  per 
iotum  Umpus  remanchat,  and  there  tor  ail  the  said  time  re- 
mained until  the  first  day  of  September,  a/mo  1  Jacohi  Reg* 
which  day  he  returned  from  Uruxeia  aforesaid,  into  Enf^land; 
end  that  immediately  after  hit  return  to  Lee,  aforesaid,  thea 
having  notice,  and  not  before,  of  the  death  of  the  said  TIkmhis 
Copley,  the  said  William,  30th  of  September,  1  Jac.  came  to 
the  said  Sir  Hichard  Lerhford,  then  lord  of  the  said  manor, 
and  prayed  to  hv  ndniiiipd  to  the  tenements  aforesaid,  in  which, 
&c.  and  otiered  the  8aid  lord  any  reasonabie  tine  for  his  ad- 
mittance to  them,  which  the  said  lord  utterly  refused,  &c.  upon 
which  the  defendant  demurred  in  law;  and  it  waaadjudg^ed, 
[  *  lOOa.  ]  *that  thii  eustom  and  non-claim  f. should  not  bar  him,  who 
ThccuBtomand  was  bcyond  sea  {extra  maria)  at  the  time  of  the  proclama- 

non-claim BhaU  ^iop,g  made,  of  his  inheritance;  becnnsc  he  who  is  out  of  the 
not  bnr  the  heir        ,  ,\  ,         ,  ^  ,         i    i       ,  i        .     #.  » 

whowMbe-      realm  could  not  nave  («)  krunvlotii^e  by  iiitt  ndntent  oi  law  ot 

jooA  Mil  at  the  the  death  of  his  father,  nor  uf  the  proclamations  tuadc,  to  warn 
ciuiatiou^"*'  him  to  come  to  elaim  hia  inheritance,  and  pray  to  he  admitted 
made.  to  it  (a).  And  it  aopeara  by  the  statute  l)e  modo  tnmdi 

tcr.jae.m  )^'»  made  (6)  18  £.  1.  that  a  fine  levied  of  lands  in  the 

Cro.  Jac.  101.  Common  Plens,  is  as  a  bar,  and  of  <^reat  force,  and  of 
^iii'l^MO  ^'r»''  nature  in  itself,  that  it  bars  not  only  tho^e  who  are 
5U.  '  parlies  and  privies  to  the  fine  and  their  heirs,  but  all  other 

people  of  the  world  who  are  of  full  av;e,  out  of  prison,  of 
sood  memory,  and  within  the  four  seas  the  day  of  the  fine 
levied,  if  they  do  not  make  their  claim  within  the  year  and  day, 
&c.   And  it  appears  also  by  the  statute      Donis  conditioaa- 
(f)  Co. Lit. 260  ^'If^f^,  made(c)  13  E.  1.  upon  nhicli  it  was  concluded,  that  if 
«.  2  1o8U33it   tl'.c  sublimity  of  a  fine,  which  is  so  high  a  bar,  and  of  so  i^reat 
332,333.        force,  and  of  so  jjui^sant  a  nature,  and  which  hath  such  so- 
lemnity in  80  high  a  court  of  record,  shall  not  bar  him 
who  ia  out  of  the  realm  of  his  right ;  a  Jortiori  proclamation! 
made  in  a  base  court  in  a  private  corner,  shall  not  bar  him. 


(*)  By  the  general  custom  the  lord  is 
ODljf  author izeu  to  seise  the  land,  until  the 
teiMint  comes  in  to  be  admitted  t  to  war* 
rant  an  absolute  forfeiture  of  a  copyhold, 
by  the  mere  nou*appt;araucc  of  the  neir  to 
be  admitted,  there  ranst  be  a  psrticiilar 
custom,  and  there  must  be  the  jjreatest 
accuracy  in  the  lord's  proceedings.  Yet  on 
pfoclaniaUon  being  made  for  tne  heir  to 
come  in,  it  is  not  necessary  to  specify  the 
particularestates  of  which  the  former  tf-nnnt 
died  seised ;  nort  in  order  to  seise,  to  prove 
the  proclamatioiis  viva  voce,  Titut  v.  Per^ 
JHm,  Skin.  250.  Doe  v.  nellier,  ST  U.  1 6^. 
tontra.  Lord  Salisbury's  case,  1  keb.  Sb7. 
vid.  S.  C.  1  lar.  69.  Bat  it  is  absolvtely 
Becessary.  in  vnlrr  to  warrant  the  lord  in 
seizing,  that  proclamation  be  made  on  the  re- 
gular preaeaUneot:  for  till  presentment  and 
prodanatioB  be  aclaallj  laad^  the  lieir  ia 


not  obliged  to  claini  Fttininri/  and  Frr<' 
case,  I  Leon.  100.  Anierton  and  Hoj/wurd'* 
case,  8  Leoa.  SSI.  8.  C.  4  Leoo.flO.  I  Walk. 
Copy.  236. 

With  respect  to  infants  and  ff^nifs  covert 
entitled  by  descent,  or  by  surrttitii  r  to  llie 
use  of  a  will,  it  is  provided  liy  stat.  9  Geo.  I. 
c.  ?9.,  that  no  forfeiture  ^^h  ill  be  incurred 
by  reasou  of  their  not  cotning  in  to  be  ad- 
roitled  on  such  prorlamaltontand  ibeslatuto 
then  prescribes  the  manner  of  their  admi^ 
sion,  aod  the  lord's  remedies  for  his  find, 
This  act  It  eonfined  to  the  esses  exprawd. 
VIZ.  Title  ])>  descent  or  surrender  to  the  use 
of  a  will  i  and  does  not  apply  to  a  title 
under  a  deed.  lAird  KenHngton  MmnuU^ 
13  Ves.  Yid.  Watkins  oa  Copyhold, 

Vol.  I.  p.  254,  320.  Gilb(  rt\  Tenures,  «30. 

Scrivea  on  Copyholds,  Vol.  L  30,  94S. 
Cam.  Dig.  Goff  held,  M.  4. 
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So  judgement  final  in  a  writ  of  (a)  ri^ht  in  the  Common  Pleas  Ju(]g:nient  finii 
shall  bind  all  strangers,  if  they  make  not  their  claim  within  "j^Jt'^nc^a^ 
tiie  year  aud  da^  after  tbe  judgment  aod  execution ;  and  yet  binds  all '  ' 
the  eoDDOO  law  ezcepla  mbnts,  thiMe  who  are  oat  of  tbe  >traD{rerB  wbo 
realm,  or  are  imprisoned,  &c.  and  therewith  agree  5  £.  3. 299.  theh-^'ci^m 
and  7  B*3«  335>  that  the  year  and  day  shall  be  accounted  after  witliin  the 
the  {h)  execution,  for  by  the  transmutation  of  the  possession,  proper  time, 
the  country  has  notice  of  it.    Vide  4  E.  3.  4(>.  &  11  R.  2.  J,*^,!;?,;^ 
£8cbeat  13.  Plow.  Com.  3^.  And  the  reason  why  a  recovery  ceptslnfaat^ 
in  a  writ  of  right  where  the  trial  waa  bf  battle  (b)  or  grand  beyond 
aasiMs  was  final  to  tdl  atrangers,  is,  for  tbe  grand  notice  that  fa'^ef'^'^* 
men  have  of  battle,  and  of  ue  trial  by  grandf  assise,  their  pro-  co.iit.254 
ceedings  and  performance  are  with  so  notorious,  famous,  and  b.  5  Co.  107 b. 
public  *»oIemnitieH,  and  if  such  recovery  with  stirh  nolcmnities  JixX^^^Agi, 
should  not  bar  him  who  was  out  of  t!)e  realm,  nor  infants,  nor  „ 
a  mau  non  sanm  mcuwrice,  nor  a  mun  in  prison;  a  JurUuri  Fiuwd..ia7b. 
cmtoni  end  pfodainations  in  a  private  court  of  a  manor  ehall 
not  bind  them.  And  the  law  in  these  eases  was  grounded  upon 
great  reason;  for  he  who  U  out  of  the  realm,  in  another  coun* 
trv,  rarinot  by  intendment  of  law  have  notice  of  thini^s  done 
within  this  realm :  an  infant  has  not  understanding,  nor  can 
know  his  right  either  to  follow  it  by  entry,  or  action  ;  so  of  a 
man  non  san(B  metnor*  who  wants  reason  and  sense  to  make  a 
claim ;  so  of  him  who  is  imprisoned  who  by  judgment  of  law 
ooght  to  be  in  salv*  (c)  et  arct*  cnsioif  sc,  salv*  as  to  the  part^  (< )  3  Co.  44  a. 
at  whose  suit  *he  is  imprisoned,  because  he  ought  to  be  impri-  f  *  100  h*  J 
sonfd  po  fitron?  lhat  he  may  not  escape;  and  arcta^  in  respect 
he  ought  to  l!)e  kept  close,  without  conference  with  others,  or  Dau.sher.'l47. 
[d)  intelligence  of  things  abroad;  and  he  ought  not  to  go  out  Cr. Car. 466. 
of  the  prison  to  make  hts  claim.  And  that  is  tbe  reason  that  a  } 
recovery  (e)  bydelaolt  against  htm  in  a  real  action  shall  not      lu.  260  a. 


bind  him,  but  he  shall  reverse  it  by  error,  as  it  appears  in  9  Co. 87b. 

5  Ed.  3.  50  b.  4  Ed.  9.  Disccit.  51.  Lit.  102  b.  Nota,  reader,  a  frmr  mrert 
that  a  (y)  feme  covert  is  not  mentioned  in  any  of  tbe  said  acts,  was  bound  at 
but  was  bound  at  common  law  by  non-claim,  because  she  had  „ an'-daii^-^ 
a  husband  who  might  make  it,  and  that  iva^i  one  of  the  reasons  but  tbe  MttL4. 
that  tbe  statute  of  34  Ed.  3.  c.  16.  ousted  non-claim ;  hot  the     sr.  e.  M.  «s- 
statttte  of  4  H.  7.  c.  24.  excepts  (g)  feme  coverto  who  are  coreruwhoare 
strangers  to  tbe  fine,  so  that  she  makes  her  claim  within  five  ttnogen  to 
years  aflcr  the  death  of  her  husband.  And  at  the  common  law,  thefioe»io 
men  out  of  thc(/0  realm,  infants,  men  non  sa?itr  mrmaria'  and  ?f 
iti  prison,  who  were  not  bound  to  make  claim  witiiiii  the  year  withiafire 
and  day,  were  perpetually  for  them  and  their  heirs  exempted  y«ai»  after  tie 
from  Baking  claim.  And  therefore  it  was  resolved,  that  the  J^t^lJ; 
said  custom  in  the  case  at  bar  is  so  to  be  intended,  that  it  shall  {d)  a  Co.  87  b. 
bind  him  who  doth  not  make  his  ciaim«&c.  if  he  be  within  Co.lu.  259  a. 

'  Plowd.  .160  a. 

(/•}  Lit,  aect,  438.   Co.  Lit.  259  b.  Lit.  102  b.    7  H.  6.  38  a.  b.  Fit*.  Default  I.  Br.  Default  33. 

Plovd.  360  a.  (/)  Hob.  95.  flowd.  360  «.  Co.  Lit.  262  h.  (^)  9  Co.  140  b.  (A)  1  KoU. 
$67.    Plowd.  360  a.  HoKSS. 


(a)  By  staL  50  Geo.  S.  c  46.,  it  b  enacted 
.Hat  for  the  futare,  in  so  writ  of  right  shall 
the  tanaat  he  ncalved  to  eage  battle}  aor 


shall  issue  be  Joined,  nor  trial  be  had  bj 
battle,  hi  say  erit  of  right 


Digitized  by  Google 


314  Sir     LEonFOBD*i  Case.  Part  VIII.~lO0b.^I0I«r 

(he  realiDy  tof  full  age,  of  perfect  memory,  and  out  of  prison ; 

for  no  rifctom  by  the  law  ran  p\tpncl  to  bar  thofse,  who  by 
If  the  heir  bad  judfjnicnt  of  Inw  nre  not  bound  to  make  ciaiin.  But  it  was  re- 
thrreidin*at  solved,  that  it  William  Copley  had  been  within  the  realm  at 
tbe  time  of  the  the  time  of  the  fir^t  proclamation,  and  afterwards  (/z)  gone 
tint  fyrociama-  Qf  t|,e  realm,  that  the  proclamation  should  bind  him,  al* 
Ss^^wl  go'il^^  though  he  be  extra  auatu*  maria,  at  the  time  of  the  other  pi^ 
out  of  the  clamations  for  he  snail  not  defeat  the  lord  of  hia  fine  or  for^ 
realm,  pro-  fejture  by  his  own  net  (c).  Viffr  9  H.  7.  24  a.  and  the  reo'^on 
clwnfttioiw  ^^^^  I'^j^  3  ^         wf  n  ol.^erved,  who  havinff  put  the 

■won  Id  IKVVC  ,       .  '  ,  ^  I 

bouadhiio.  case  of  non-ciutni  ot  hiia  who  Ih  out  of  the  realm,  that  it  shuU 

fs  MmI.  221,  not  hurt  htm  in  the  me  of  fine,  he  saith  as  follows,  by  greater 
1  Show  31  83.  (^)       *  disseisin  and  a  descent,  whieb  Is  matter 

S«lk  386. '  in  ^Ct„  shall  not  so  much  grieve  him  who  is  so  disi^eised  when 

Comb.  118.  Jir-  nas  out  of  the  realm  at  the  time  of  the  dit^sei)>in,  and  also 

f«Kr  JwLlOl.  ^'"'^  ^^^^^      di8!«eiBor  died  nei^^eH,  but  that  he  may  well 

^  *  '  enter  notwithstanding  the  descent;  upon  which  two  things 
At  common  Were  collected,  i.  That  us  at  the  common  law,  if  a  man  wiis 
law,  if  n  man  withiH  the  realm  at  the  time  of  the  fine  levied,  and  within  the 
rirtm  It  ihe  y^^r  weot  beyond  the  seas,  he  should  be  bound :  bo  if  a  ntiaa  be 
time  of  the  disseised,  and  afterwards  goes  beyond  the  sea^i,  a  descent  cast 
fioeleriedy  and  afterwards  shall  foil  the  entry,  a«  appearcth  also  bv  Littleton 
wI^t*b!v!Jd""  103h.(r)  The  second  thiu!^  that  if  he  wim  i?  out  of  the 
tbc seasfbe was  realm  ^hall  not  be  bound  by  nun-claim  on  a  tine,  which  is  a 
liotiiid;aoira  matter  of  record,  a  fortiori  he  shall  not  be  bound  by  non- 
I!^t^r>^dUiea  *  deaoent  which  is  a  matter  im  pais,  (d)   If  a  maa 

w«ntbewmd  be  disseised  and  afterwards  is  imprisoned,  and  aOerwards  a 
Ecas.anda  descent  18  cast,  it  shall  toll  his  entry,  and  therewith  agrees 
irhJs'citry  9  H.  7.  24a.  And  (e)  «ome  say  in  this  case,  that  if  a  man 
wns 'tolled.  be  seised  of  land,  and  han  issue  two  sons,  bastard  eigne  and 
If  be  who  is  mulier  puisne,  and  the  lather  dies  seised,  the  mulier  being 
r*  101  a.  J  »beyond  sea,  or  within  age,  or  imprisoned,  or  non  same  me- 
^^Dorbc*  f>*ori4ey  and  the  bastard  ei|rne  enters,  and  continues  in  peace- 
bouDdbyBou-  able  possession  of  the  lands,  and  has  issue,  and  dies,  and  the 
claim  on  a  fine  lands  descend  to  his  issue,  the  right  of  the  mulier  in  all  the 

ter  of  record*''^  ''^'^  ^^^^ ^'^^  ""'^  some  hold  the  coutrarv.  2. 

a/«rtiori,)ut  It  was  resolved,  that  forasmuch  us  William  Copley  was  out  of 

aballnotbe  the  realm  at  tbe  time  of  the  death  of  his  father,  althuu^ii  be 

didm  oa  a"°""  ^  »«>t  in  the  King's  service,  yet  he  shall  not  be  (/)  bamd  by 

dcaecDt  winch  the  said  customs  and  proclamationSi  becauae  he  could  not  by 

itaiii«tt«rte  intendment  of  law  have  notice;  and  at  tbe  common  law  he 

ITa  manbe  should  not  be  barred  by  non-claim  on  a  fine,  or  writ  of  right, 

disseised,  and  Bracton  Hh.  b.  trad,  dt  I'lxcepliori'  cap.  '29.Ju/.  436.  (g)  Es' 

afterwards  im-  cvsalur  quis  quod  ciumcum  non  apposuerity  lU  si  intoto  tempore 

pnsoned,  a  lUigii  fuit  ultra  mare  quacunque  occasione :  Liltl,  acc.  fol. 

.hall  toll  ut  lOd  o.    Vid»  9  ff.i.Sa.  86  ff.  6.  Error  27.  S3  //.  6. 1. 

entry.  1  jtif.p,  2.  21  H,  6. 24.  2  E,  3.  Conm,  J53.   The  pre* 

Touch.  30.  ^  *^ 

(b)  Co.  Ut  aeSli.  Lit  Met.  441.      (c)  Co.  Lit.  sect.  440.      (d)  Lit.  Mct.  437.     («)  Floir.  372  ■. 

(/}Cr.JM.396.  Fdiii.5S3.    («r)  Co.  Lit.  360  b.  361a. 

« 

.  (c)  So  in  the  case  of  the  statutes  of  !lmiti-  ning.  Doe  v.  Jones,  \  T.  R.  300.  Cotlcrett  t. 
tiuas,  when  once  tbcy  have  beguu  to  run,  JhtUortf  4  Taunt.  bXG.  Smith  v.  BUi,  i  Will.. 
nosttliseqaeBtitimbihly  wiUsh^thttrraa-  134. 
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amble  of  the  statutes  of  S6  H.  8.  cap.  13.  and  5  and  6  E.  G. 
cap.  1 1«  Note,  reader,  as  to  those  cases  which  have  been  put  of  j^.^^  ^ 
bastard  eigne  and  maiier  puisne,  I  conceive  that  the  better  opi-  having  iiiiiue 
nion  is,  that  in  such  cases  the  mulier  shall  be  barred  for  ever ;  two  sons,  bas- 

anr!  fhf  rpn<:on  i'?,  becaii^p  tho  mntiniiance  in  possession,  and  tanl  i-i^neand 

Villi;  ^e]^(>(]  m  ])oace,  and  ae^cent  to  his  is'^tic  makes  him  heir,  ^j-^.^,  ii'^. 
and  his  issue  sliuU  inherit  as  heir,  because  he  was  legitimate  by  Ucr  being  be- 
the  law  of  holy  church  ;  for  (as  Bracton,  lib.  2.  fol.  63.  saith)  y<^n'\»e«.  or 
nuUfimomum  iubttifuens  hgiiimotfacU  qwHid  sacerdotitim  (be-  biprUoocu/or 
came  they  are  legitimate  bj  the  common  law)  non  fjuoadtuc'  mmmwvJ- 
cessioncm,  propC  comueludinem  regni  quce  .?r  hnhet  in  contra-         and  the 
rittm(D).  And  hv  the  law  of  Enq-land  I)v  the  continuance  in  pos-  .."f,^^  , 

•  !>■"  ■!•  "ii  f>        I'        l       iiiLrs  anil  ixM 

8e«sioii,  and  dvin^^  seised  in  peace  and  descent,  &c.  no  is  ad-  issue  and  dics» 
judged  (^i)  heir  to  his  father,  lor  although  the  bastard  dies  «i»iili«l*o^ 
seised  without  issue,  so  that  the  land  doth  not  descend,  the  u,;'e?tbc  right 
molier  shall  have  it ;  and  therewith  an^rees  Abridgm.  As<.  fol.  of  tbcmuUer 
3.  and  the  rule  in  13  K(iw.  1.  Bastardy  28.  is  so  to  be  intend-  ''^  f  ound  for 
ed,  (b)  Jusfum  non  est  aiiquem  anlenatum  mortuum  facere  hm- 
tardum^  qui  toto  tempore  suo,  pro  legitimo  habeatur.    Vide  59  ^i^^'^ 
E.  3.  14.  and 39  Ass.  p»  10.    And  in  the  case  of  legitimation  {b)Jb» 
(wbwh  is  in  law  so  f>rscioiis  and  of  so  creat  estimation)  the 
law  doth  not  respect  infancy,  or  other  £fec^s  in  the  mulier, 
bet  prefers  legitimation  of  blood  before  any  benefit  of  tem- 
poral      ritance  ;  and  therefore  tho  law  saitb,  that  by  the 
death  ot  the  bastard  eig'ne  in  peace  he  becomes  ri^ht  heir, 
and  by  consequence  the  mulier  is  barred.    Vide  5  E.  2.  Br. 
Descent  49.  (c)  31  Ass.  p.  18.  and  92,  John  AUeyn's  case  ;      piowd.  372 
and  53  Edw.  9.  Verdict  48.  the  rame  case,  (i)  36  Ass:  p.  2.  «.  Br.  Age  37. 
Plowden'a  Commentaries,  StowePs  case.    Vide  10  Ed.  3.  2.  Br.  Descent  2(;. 
the  dvinij  seised  of  the  bastard  ei£?ne  binds  thn  (e)  riffht,  and  ^'"u';"*!! 

1*  1        I  I  1        I       '  l       l         flnenble  68. 

the  descent  not  only  takes  away  the  entrv,  bnt  the  right  also  ;    ,/  Plow:^72n. 
and  therefore  a  descent  in  that  case  may  be  a  bar  to  the  right,        li»at.  17. 
when  it  bhall  hot  take  away  the  entrjr  in  case  of  disseisin,  as  Jjr  En'^^cSi?' 
a  descent  off/)  services,  rent,,  reversion  expectant  on  an  es-  ^eabie  75. 
tate  tail,  &c.  *8haU  bar  (g)  the  right  of  the  mulier  as  appears      101  b.  "] 
in  (14)  18Edw.  2.  Bastardy  26.  but  snch  descent  shall  not  take      ^  ^  r  it  211 
away  the  entry  or  claim  of  thr  disseisee  ;  and  so  in  mnny  other      't  >^^  - -5/2  a. 
cases,  as  appears  by  the  books  alterwards  cited  in  tins  c^ise.  And  if  «  utaobas 
if  a  man  has  two  (h)  daughters,  bastard  eigue,  and  mulier  two  daughters 
piiiaoe,  and  they  enter  and  occupy  as  heirs,  now  the  law  in 
▼oar  of  legitimation  will  not  adjudge  the  whole  possession  in  i«ne,"fuidUli^' 
the  mulier,  who  then  had  the  sole  right,  but  in  both  :  so  that  if  <  "trr  and  oc- 
t he  bastard  dies  seised,  her  issue  shall  inherit ;  and  therewith  ti,'p[;^^*JJ^Ji 
agrees  17  Ed.  3.  59.  abridged  by  Fitz.  Tit.  Bast.  32.    And  if  juSffJThepoI-" 
in  the  same  case  the  daughters,  sciL  the  bustard  eis;ne  and  mu-  M.'!i»iuu  tobc  in 
.lier  puisne  enter  and  niake(t)  partition,  this  partition  shall  '"'^'^ 
bind  tbe  mulier  fur  ever,  2  Ed.  2.  Bast.  19.   21  E«l.  3,  34  b.  l&TJhe  JiJl 
90  Ass,  p.  7.  but  if  partition  be  made  betwixt  two  daughters  tition  sbaii 

where  one  has  no  colour,  as  to  the  special  estate-tail  there  the  J''"'' i'>c  naulicr 

'  '  for  ever. 

(/)  Co.  UL  244«.  118  b.  ig)  Co.  Lit.  16  «.  244  ■.  (A)  Co.  Lit.  244  a.  (tj  Co.  Lit.  170  b.  Mi  b. 
.Vtn.  Ab.  Deie.'C. 


(i>>  Vid.  Gilb.  Ten.  SO,  Sg.  ootcs.  Co.  Lilt  S44  b.  845  a.  1  Bla.  Com.  c.  16.  p.  454.  Vis. 
Ab.  Dsiseat,C.  D.  DS.' 
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(a)  Co.  Lit.244 
b.   2  lust.  !^7. 


(6 J  Br.  Voncb. 
154.   Co.  Lit. 
244  b.   2  Roll. 
747.   21  E.  3. 
46  a.  5U.7. 
3a. 

{r}  Co.  Lit. 244 
b.  2  Roll.  14&. 
Co.iit.S44a. 


If  a  bastard 
VorabeiDra 
tnurriagc  ea- 
ters and  baa 
iuue,  &c.  &c. 
the  collateral 
beir,  and  the 
Inril  liv  c-vchcat 
are  bound  ia 
the  case  afore- 
said; if  tbe  fin- 
ther  of  tbe 
bastard  eigne 
and  mulier  pu- 
isne be  endow- 
ed, tbe  issue  of 
tbe  baatard 
steUhmfhe 
lenernon. 

{4)  Co,  UlU 
S44  a. 

<-)  Jb. 

•lOSa.] 


Wby  the 
vounger  son 
bom  dnriag 
oarriagce  is 
called  mulier 
ptnrae. 

(/)  Co.Litt. 


partitlOB  is  Toid,  11  Ass.  p.  23.  Hugh  de  Wimondham's  case. 
And  an  assise  of  (a)  MortduwBiter  doth  not  lie  betwixt  tW 

mulier  nnd  the  l^astnrd  eig^nc,  no  more  than  betvtixt  two  bro- 
thers; and  therewith  agrees  Hritioii,  c.  70.  and  li  the  baslard 
eigne  enters,  and  is  seized  oi  lands     beir,  be  shall  be  vooched 
as  heir,  and  if  he  be  within  age,  the  parol  shall  demur,  SO  Ed* 
3.  Voucher  1S9.  (b)  And  if  a  man  has  issue  bastard  eigssswl 
mulier  puisne,  and  dies,  and  the  bastard  within  see  eaters  asd 
is  impleaded,  be  shall  have  (c)  age;  and  therewith  agrees  the 
book  in  11  E.  3.  Ai^e  3.  Which  cases  prove,  that  when  the  bas- 
tard c'lirne  enters  mto  the  land^,  until  he  be  interrupted,  lie  is 
accounted  heir,  although  the  mulier  be  within  age,  tor  nheu  tbe 
bastard  eicne  »  within  age,  of  oeoessity  the  mulier  oaiMMsho 
ought  to  be  within  age.    Fltfe  5  Hen.  7.  9.   And  if  a  mao 
has  issue  bastard  eigne  and  mulier  puisne,  and  the  bastard  has 
jcsue,  and  dies,  in  the  life  of  his  father,  and  afterwards  the  fa- 
ther dies,  and  the  issue  of  the  bastard  enters  and  dies  without 
interruption;  some  say  it  nhnll  bar  the  mulier.    So  if  a  ba** 
tard  born  before  marriage  eoters,  and  has  issue,  and  diea  seized, 
it  shall  bar  (d)  the  collateral  heir,  and  the  lord  by  escheat,  ai 
well  as  the  mulier  puisne :  so  if  the  bastard  eigne  enters  and 
dies  seised,  his  wife  with  child  with  a  son,  and  afterwards  the 
son  is  born,  he  »i]iall  inherit  the  land,  for  inasmuch  a*  his  fa- 
ther died  in  possession  without  interruption,  tbe  mulier  shall 
not  allege  a^iost  the  issue  bastardy  in  his  father  wiio  ii 
dead.  And  if  the  bastard  eigne  dies  seised,  and  bis  iHOS(e) 
endows  the  wife  of  tbe  bastard ;  yet  the  mulier  shall  not  snter 
upon  the  tenant  in  dower,  for  the  right  of  tbe  mulier  was bi^ 
red  by  the  dyin^c  seised  and  the  descent :  otherwise  it  is  of  a 
descent  which  tolls  entry  only,  and  not  the  right.    The  game 
law  in  the  case  aforesaid,  if  the  wife  of  the  father  of  tbe  bas- 
tard eigne  and  mulier  puisne  be  endowed,  yet  tbe  is^ue  of  tbe 
bastard  duill  liave  the  retenion  of  it,  eama  qua  supra,  viie  10 
E.  3.  Waste  142.   20  H.  3.  Bast.  29.   2  Ass.  p.  9.   H  E.  t 
Bastardy  e6.  *13Edw.l.  Bastardy  28.  32Edw.  1.  Baslardjr 
31.    SQEdw.  3.   The  last  case.    3G  Ass.  p.  2.  6E.3.M. 
Abridg.  tit.  Faux.  Recov.  2.    10  Edw.  3.  2.  Plowd.Com. 
Talbot's  case  67.  and  Stow  ell's  ca«e  373,  374.    Note,  reader, 
the  reason  why  the  vounger  aua  who  ia  born  durinc  theVii^ 
riage  of  a  lawful  wife  is  called  mulier  puisne,  geu^ittt  snKe- 
ratus,  is,  because  this  word  (/)  (mulier)  in  I^itiB  has  three 
ai^nificationfl, — 1.  Sub  ruvnine  muUeris  conHmtur  qtiaUbet  fif- 
mtna,    9.  Proprft-  continelur  imtJhr  fjuce  virgo  non  est.  ^- 
AppeUadouc  muUtris  in  legibus  Angiicc  continrtur  uxor.  So 
Ihut Jdtus  nalus  ex  Justa  uxore  appellalur  in  legibut 
JUius  mulieralus ;  sicut  batlardus  dicitur  a  Greseo  vouMh 
bauari$^  i.  e.  meretriXf  sen  ameuhmoy  quia  proertatartst^ 
reirice  sive  eoneubind.   And  thorewitb  agrees  Glaovil.  !•  ^ 
1 .  quod  si  verum  est,  SfC,  tunc  melioris  condilionis  est  in  hoc  b^s- 
tardus  JUirn  quam  mulieratuSy  Sfc.  where  he  makes  an  oppo»|' 
tion  of  a  son  mulier,  to  a  bastard  son,  and  there  mulier  K 
taken  for  legitimate,  procreaC  de  uxore,  et  baslardus  ex 
ftirice  sive  eoneubimi.  And  therewith  agrees  BrittoOy  OR* 
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70.  of  Mortdaooeester,  ibl.  81  b.  wbere  be  aaith)  in  tbe  lana 

manner  of  two  brothers  of  divers  mothers,  and  between  a 
brother  mulier,  and  a  brother  huAtard,  &c.  and  the  books  in 
S9  Edw.  1.  Ba8tard>  31.  6  Edw.  2.  BasUrdy  24.  39  Edw. 
3.  14.    39  Ass.  p.  10.   44  Edw.  3.  IS,  &c.   Littleton  ubi  su- 

pi  Of  SfC. 


JOHN  TALBOT'S  CASE,  C  i<»b.  ] 

Trin.  7  Jac.  1.  Rot  3661. 

lo  tbe  King*«  Bencb. 

Q  ,  John  Pendleton  was  attached  by  the  writ  of  the  Count  in  w- 

55alop,  PS.  j^jy       Q,ieen  of  second  deliverance,  to  answer  to  ^del*^*'- 
«John  Chapman,  of  a  plea,  wherefore  he  took  the  cattle  of  him 
the  said  John  Chapman,  and  them  unjustly  detained  against 
gages  and  pledges,  &c.    And  whereupon  tbe  said  John  Cbap* 
man  b^  Thomaa  Salter  bis  Attorney  com^laineth,  tbat  tbe 
aforesaid  J.  Pendleton,  on  the  2d  day  of  September,  in  the 
6th  year  of  the  reign  of  the  lord  the  now  King,  at  Albrigh- 
ton,  in  a  certain  place  there  called  Bromley  in  the  county 
aforesaid,  took  his  cattle,  that  is  to  say,  two  heifers,  and  them 
unjustly  detained  against  gages  and  pledges,  until,  &c.  where- 
upon he  saith  that  be  is  injured,  ana  hatb  damace  to  tbe  value 
ofW.  and  thereof  be  brinaeth  suit,  &c  And  &e  aforesaid  J.  Thcjefcndant 
Pendleton,  by  Nicholas  Gibbeos  his  attorney,  cometb  and  ^^'^mhc 
defendeth  the  force  and  injury  when,  &c.  and  as  bailiff  of  to  J. T.  and 
John  Talbot,  Esq.  doth  well  acknowledge  the  taking  of  the  «*y»,i^tti»c 
cattle  aforesaid,  in  the  aforesaid  place  in  which,  &c.,  and  justly,  i^^conuTncd 
&c.  because  he  saith,  Chat  the  place  in  which  it  is  supposed  the  three  acres  of 
aforesaid  takinf  was  done,  doth  contain,  and  at  the  line  of  l^j^^}! 
tbat  taking  aboTe  supposed  to  be  done,  did  contain  initsslf*^ 
three  acres  of  pasture,  lying  in  the  aforesaid  field  called  Brom- 
ley, in  Albrighton,  aforesaid,  and  that  long  before  the  time 
of  taking  the  cattle  aforesaid  supposed  to  be  done,  one  John  And  longbe- 
Chapman,  father  of  the  now  plaintiff,  was  seised  of  the  afore-  J^' 
aaid  three  acres  of  pasture,  with  the  appurtenances,  in  thepii^tiff 
wbieby  &c.  in  hie  demesne  as  of  fee,  and  the  said  three  acres  wu  MiMd  la 
of  pasture  with  the  appurtenances,  in  which,  &c.  held  of  the  (""/^'^^^ 
aforesaid  John  Talbot  as  of  bis  manor  of  Albri^hton  in  an7be'idThem 
the  county  aforesaid,  by  fealty  and  service  of  doing  suit  of  thesaia  j.t. 

at  the  court  of  the  said  John  Talbot,  of  his  manor  aforesaid,     feisty  aod 

'  suit  of  Court* 

•ad  by  lenrice  to  reader  at  the  death  of  erery  teaaat  dying  leiied  the  belt  beset  as  ahetioC.of 
vfelA  serflMsJ«T.insseisedbythehsadsof 
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[  *  103a.  j  *from  tlirae  weeki  to  tbrae  we^ka^  at  that  nuatior  to  be  hoMen, 
as  also  by  the  service  of  renderinir  after  the  death  of  every  te> 

nant  of  the  said  three  acres  of  pasture  with  the  appurtenances 
in  which,  &c.  dying  thereof  seisod,  the  best  beast  which  should 
be  of  such  tenant  at  the  tirne  of  liis  denth  in  the  name  of  a 
heriot,  of  which  services  the  aforesaid  John  Talbot  was  seited 
by  the  hands  of  the  albrasaid  John  Chapman  the  father,  st  by 
the  hands  of  his  very  tenant,  that  is  to  say,  of  the  fealty  and 
suit  of  Court  aforesaid,  as  of  fee  and  of  right,  and  of  the  heriot 
JX.diedMiW  aforesaid,  in  his  demesne  as  of  fee.    And  the  said  John  Chap- 
in  f«*c,  nian  the  father,  of  the  three  acres  of  pasture  witl>  \\w  iipnurte* 
the  Uinc  of  hig  ,        ,  ■  ,     o       •    l  •     i  '         r  l-     i    -  i  • 
dcatb»  WHS  post-  nances,  in  which,  &c.  in  his  deniesne  ns  ot  tee  bouifl^  sti-^ci  in 

MR»cd  of  an  ox  form  as  aforesaid,  afterwards,  and  before  llie  said  ttuie  when, 
iio]''whirh  wl  &c.  at  Albriffhton  aforesaid,  of  such  his  estate,  died  thmofto 
thebcttbeftsi  seised.  And  the  said  John  Pendleton  further  saith,  that  the 
of  the  said  J.  c.  aforesaid  John  Chapman  the  father,  at  t!ie  time  of  his  death, 
Madertb****^  at  f  Albrii;hton  aforesaid,  was  posnesscd  of  an  ox,  of  the  price 
+  Cro  Car260  iOOs.  as  of  his  proper  which  OX  was  the  best  hr  ast  of  the 
p1.!m!pmU04.  aforesaid  John  Chapman  the  iuther,  at  the  time  of  his  death, 

whereupon  fell  the  heriot  thereof  to  the  aforesaid  John  Talliot; 
And  hocansc  and  because  the  heriot  aforesaid,  aAer  the  death  of  the  afore- 
Trhiadlad  ^"'^^  "^^^^  Chapman  the  father,  at  the  said  time  when,  &c.  was 
not  delivered,  behind  not  delivered  ;  the  sa'd  John  Pendleton,  as  baihlfof 
the  dcfeadaot,  the  aforesaid  John  Talbot,  doth  well  avow  the  takinir  of  the 
tfMlk  I'lc^tac  aforesaid,  in  the  aforesaid  place  in  which,  &c.  and  justly, 

o'forc&ald,  ic.  for  the  heriot  aforesaid  not  delivered,  as  within  his  fee 
The  plaintiff  lordship,  &c.  Jind  the  ssid  John  Chapman  now  plsintif 
iik>H()6  in  hnr,  saith,  thst  the  aforesaid  John  Pendleton,  as  oailiff  of  the  afors- 
thnt  bo^rj^thc  said  John  Talbot,  for  the  reason  before  alleged,  ought  not  ac- 
Mytbinpiu  knowlefV^p  the  tnkinf;  of  the  cattle  aforesaid,  in  the  place  is 
thesaidthfcc  uhich,  <S:c.  to  be  just,  bcc;iuce  he  saith,  thnt  lonjr  before  the 
nil  *l*®  taiiino;  aforesaid  done,  and  before  the 

fce^of  »mci-  aforesaid  John  Chapman  the  father  had  any  thin^g  in  the  aid 
tiugc»iuidfifkf  three  acres  of  pasture  with  the  appurtenances  in  which,  fte. 
T'V^'h*"*^  °d  Barney  was  seised  of  a  messuage,  and  of  half  a  yard 

thTMMKs^'  land  of  meadow  and  pasture,  witli  the  appurtenances,  contain- 
wenparcrl,  ing  by  esfini nt ion  fifty  acrcs  in  Albrighton  aforesaid,  whereof 
''''isu  "*'^and  Uircc  acrcs  of  pasture,  with  their  appurtenances  in 

land  were  held  which,  &c.  were  parcel,  in  his  demesne  as  of  fee  ;  and  the  said 
of  the  said  J.T.  me88uage,and,one  half  yard  land,  of  ineadow,and  pasture  wholly, 
by  fealty  ami  j^fHf^  appurteoanoes  whereof,  &c.  held  of  the  aforesaid- John 
by  sen-ice  Talbot,  as  of  his  manor  of  Albrighton  afor  aid  by  fealty,  and 
torenderatthe  doing  suit  at  the  Court  of  the  said  John  Talbot  of  his  niiinor 
demikofeyeTy  aforesaid,  frnm  three  weeks  to  three  weeks,  at  that  manor 
Sscd  tlu'Tcst  yearly  to  be  hoiden,  as  also  by  the  service  of  rendering:  al'^r 
bcMt  aa  a       the  dealii  of  every  tenant  of  the  said  messuage,  and  half  yard 

land  of  meadow  and  pasture  wholly  with  the  appurtenaoces 
I*  103  b.  ]  whereof,  &f.  dying  thereof  seised,  the  best  beast  that  was  *of 

such  tenant,  at  the  time  of  bis  death  in  the  name  of  a  heriot. 
And  tlio  ^nli  And  the  said  John  Bnrnev,  of  the  said  messuage,  and  half-yard 
J.  B,  being  so  land, of meadow  and  pasture,  with  the  appurtenances,  whollyi" 
S'the'sSdJ^r'  ^^^"^  oforesaicl,  being  seised,  long  before  the  time  of  the  taiimg, 
of  three  acres  of  the  s«ud  laud  tu  bave  &ud  to  bold  to  biai  aad  his  heirs.  '  ' 
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&c.  that  is  to  say,  on  the  first  day  of  May,  in  the  32(1  year  of 
tlie  reign  of  the  lady  the  late  Queen,  of  three  acres  of  the  said 
land,  parcel  oF  the  aferevaid  half-yard  land  of  roeadour,  and 
pasture^  with  the  appiirtenances  whereof,  &c.  enfeoflfed  the 
aforesaid  John  Talbot,  to  have  and  to  hold  to  the  said  John 
Talbot,  his  heirs  and  n';«i2:n<?  for  ever:  by  virtue  of  which  fe- 
ofl'inent,  the  aforesaid  J ohn  Talbot  wa«,  njui  yet  la  Keised  of 
the  aforesaid  three  acres  of  laiid,  parcel,  6i:c.  in  his  demesne  at* 
or  lee ;  and  he  the  said  John  so  being  thereof  seised,  and  the 
aforesaid  ,  John  Barney  of  the  messuage  albresaid,  and  the  rest 
of  the  aforesaid  half»yard  land,  meadow,  and  pai^turc,  with  the 
appurtenance^'  whereof*,  &:c.  in  farm  aforesaid  beini^-  seised,  the 
said  John  Barney  afterwards,  and  before  the  time  of  tlie  takini;  And  afterward* 
aforesaid  done,  that  is  to  say,  on  the  (irst  day  of  May,  in  the  ^^^f^of'^,^ 
o^6th  year  of  the  reign  of  the  said  lady  the  Jate  Queea,  ot  the  ^udtliretj  acrct 
aforesaid  three  acres  of  pasture  with 'the  appurtenances,  in  of  pasture  Id 
which,  &c.  enfeofled  the  aforesaid  John  Chapman  the  filther,  uie  anJ  to*" 
and  his  heirs  for  ever;  by  virtue  of  which  feoffment,  the  said  hold  to  him 
Jo'irj  (^hapmnn  the  father,  uns  seised  of  the  said  three  acres  of  »ndh5sheirt. 
paslnre,  «ith  the  appurtenances  in  which,  ftc.  in  his  demesne  Who  died 
HH  of  fee,  and  so  thereof  beiui?  seised,  the  said  Joiin  Chapman  ^'j^''^  tJev^do^* 
the  lather,  after  and  before  the  Kaid  time  of  the  takini;:,  Skc,  at  sceadedto  the 
Albrighton  aforesaid,  of  such  his  estate,  of  and  ni  the  same  piaintiif, 
three  acres  of  pasture,  with  the  appurtenances  in  which,  &c,' 
died  thereof  seised,  after  whose  death  the  8aid  three  acres  of 
pasture,  with  their  appurtenances  in  which,  &c.  descended  to 
the  said  John  Chapman  now  plainliff,  as  son  and  heir  of  the 
said  John  Chapiuan  the  lather  :  by  vihich  the  tiaid  John  Chap- 
man now  plaintiif,  into  tlie  said  three  acres  of  pastare,  with  the 
appurtenances  in  which,  &c.  entered,  and  was,  and  yet  is 
thereof  seised  in  his  demesne  as  of  fee ;  and  so  thereof  being  And  put  his 
seiscvl,  the  said  John  Cliapman  (he  now  plaintiff,  before  the  cattle  into  ihe 
said  time  of  the  taliiii<r,  &c.  put  Itis  cattle  into  the  aforesaid  jJ^^JSi  S£* 
place  in  wluch,  &c.  to  eat  tlie  ^rass  in  the  same  then  growing, 
as  it  was  lawiui  for  him  to  do,  which  cattle  were  in  the  place 
aforesaid,  in  which,  &c.  eating  the  grass  there  growing,  until 
the  f^aid  John  Pendleton,  on  the  aforesaid  2d  day  of  September, 
in  the  Gth  year  of  the  reign  of  the  lord  the  now  King  above- 
Kaid,  at  AIbri«;hton  afnrrsaid,  in  the  aforesaid  place  called 
I^roniley,  did  take  the  caLtlc  of  him  the  said  John  Chapman 
aioresaid,  and  them  unjustly  detained  against  gages  and  pledges 
until,  &c.  as  he  abo\e  against  him  complaineth  ;  and  this  he  is  pcniurrcrto 
ready  to  verify,  and  the  said  John  Pendleton  says  that  inas-  ttelMr. 
much  as  the  aforesaid  John  Chapman,  the  taking  of  the  cattle 
aforesaid,  in  (he  ^aforesaid  place  in  which,  &;c.  hath  not  al-  r  #'XOIa.  3 
leged  sufiicient  to  bar,  &c.  and  that  he  to  that  plea  in  manner 
and  form  aforesaid  pleaded  needeth  not,  nor  by  {\\c  law  of  the 
land,  is  bound  to  answer;  wherefore,  for  want  of  a  sudicient 
|ilea  in  liBr  in  this  befaaJf,  the  said  John  Pendleton  demands 
judgment,  and  a  return  of  the  cattle  aforesaid,  together  with 
his  daoMges  to  be  adjudged  unto  him.  And  the  aforesaid  John  Joinder  in  de- 
Chnpman  now  pUiintiflT,  inasnnich  ae  he  sufficient  matter  in  hnv,  murrer. 

to  bar  the  aforesaid  John  Pendietooi  from  justly  avowing  the 
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faking  of  the  cattle  aforesaid,  in  the  place  in  which,  &c.  aboie 
bath  alleged,  which  he  is  ready  to  yerify,  whidi  natter  the 
afereaaid  John  Pendleton  doth  not  deny,  nor  to  the  flaaie  waj 
WkjB  answereth,  btit  doth  wholly  refuse  to  admit  the  same  aiw 
ment,  as  before  prays  judg^ment,  and  his  dama^o^^,  by  tbe  occa- 
sion of  the  taking  and  unjustly  detainino^  of  the  same  cattle,  to 
Curia  adviuare  be  to  him  adjudged,  &c.  And  because  the  justices  here,  will 
~*  advise  themselves  of  and  upon  the  premises,  before  Ihey  give 

their  judgment  thereof ;  day  is  given  to  t^  parties,  &c. 


[  104  b.  ]  JOHN  TALBOT'S  CASE. 

HiL  7  Jac.  1. 


Pr.NnLF.TON. 

Pt-VIii— 104b. 


Crawaw     If  there  he  lord  a»4  teniat  hy  ftalty  and  heriot  services,  sad  the  lord  pur- 
dMMt  put  of  the  land,  the  heriot  service  is  extiact  Besolvd,— t. 

Some  entire  serviees  by  ■liemtioa  of  parcel  of  the  tenaDcy  ^all 
muiriplicd.  and  some  eatire  serviees  hy  aUflaatioaof  percdiihsU  sot 

be  multiplied. 

The  four  mannerof  entire  services,  what  they  are,  and  when  multiplied. 
S.  There  is  uo  difierence  between  entire  annual  services,  valot* 
hle»  or  of  pleuaie,  vhich  sliaU  be  multiplied,  and  sacb  csliie 
serviees  nottaaDosL  8.  If  the  teasat  hsd  first  eafeoffed  a  Slnu«««f 
pert  of  the  lands  holden,  and  tbea  bad  enftoM  the  lord  of  sBolkr 
part,  the  heriot  service  would  have  remained  for  the  lead  the  tinsfcr 
held.  4,  If  a  heriot  he  due  by  the  custom  of  the  manor  xi]x>^ 
death  of  the  tenant,  and.the  lord  jjurch.ise  part  of  the  tenancy, 
purchase  will  not  extinguish  the  lord's  right  to  a  berioL  S.  C  2  Brovnl. 
99S. 


lOCo.  108  a.  b.  JoHW  GhapmaM  brought  a  writ  of  second  deliverance  agaiost 
i^fD)  Vo?V  -^^''^  ^'endleton,  of  two  heilhre  tahen  at  Albrighton,  in  a  plict 
p.  352  *  called  Bromley  in  AlbrightOD,  in  the  county  of  Salop,  &c.  The 
"  "  "     d.   defendant  made  conusans  as  bailiff  to  John  Talbot,  Esq.  and 


P.  N.  B. 


Com  Dig.  gj^jj^  ijj^j  p|jj^,g  where,  &:c.  contained  three  acres  of  pas- 
Bac.Ab.Uff3.  ^*"*®>  'y'"f?  «  ^^^'^  called  Jiromley,  in  Albrij^hton  ;  and  lhat 
one  John  Chapman,  lather  of  the  said  John  (Jhapnian,  ^lio^ 
heir  he  is,  waa  seised  of  the  said  three  acres  of  pasture  io  feCf 
and  held  them  of  the  said  John  Talbot^  aa  of  bia  manor  of  Al^ 
Brighton  in  the  said  county  by  fealty,  and  anit  of  court  to  the 
manor  from  three  weeks  to  three  weeks,  and  by  the  service  to 
render  after  the  death  of  every  tenant  of  the  said  three  acres  of 
pasture,  in  which,  &c.  dying  thereof  seised,  optimum  animal  such 
tenant  had  at  the  time  of  his  death  mmine  bcrioili^  o(whkh 
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services  be  wa8  seised  by  the  bunds  of  the  said  John  Cbapmati 

(he  father,  88  by  (he  haiias  of  iiis  very  tenant,  &c.  and  the  said 
John  Chapman  the  father  ao  beini;  tliereof  seised,  died  seised 
(hereof,  inul  that  at  (he  time  of  his  death  ho  wac  poc<!r««pd 
of  an  ox,  of  tho  (a)  prirp  of  100.^,  a<5  of  his  pro[)er  ox,  wliich  (a)  Atitoina^, 
ox^fiiil  optimum  animal  of  the  said  John  Chapman  the  father,       J»c.  26o. 
which  he  had  at  the  time  of  bis  deatli,  &c.   And  because  the 
said  heriot  was  behind,  and  not  delivered,  the  defendant,  as 
bailiff  of  the  said  John  Talbot,  acknowledi^ed  the  taking  of  the 
cattle  aforesaid,  in  the  place  where,  &c.  as  infra  feodum  et 
(iomivhnn  suum^  etc.    In  bar  of  which  the  said  John  Chap- 
man,  iiow  plaintiff,  said,  that   before  tho  ?aid  John  Chap- 
man his  fatiier  had  any  thing  in  the  said  ihieu  acres  of  pas- 
tare,  one  John  Barney  was  seised  of  a  bouse,  and  a  half-yard 
^landy  of  meadow  and  pasture,  containing^  by  estimation  fifty  [*  105 a.] 
acres,  in  Albrigbton  aibresaid,  whereof  the  said  three  acres  of 
pa«^ture  in  u  l>icfi,  &c.  were  parcel,  in  his  demesne  as  of  fee, 
and  the  said  house  and  half  yard  land,  meadow  and  |}asttire 
entire,  held  of  the  said  John  Talbot,  as  of  his  said  manor  by 
icahy,  suit  to  court,  unii  heriot  service,  after  the  death  of 
every  tenant  dying  thereof  seised ;  and  the  said  John  Barney 
being  8u  seised  of  the  said  messuatre  and  half  yard  entire* 
onno  3*2  Eliz.  of  three  acres  of  laiul  pDrcol  of  the  said  half 
yard  land,  rnfi  oned  the  said  John  Talbot,  to  have  and  to 
hold  to  Isiin  and  his  heirs:  and  afterwards,  anno  3(i  Eliz.  of 
the  said  three  acres  of  pasture,  ia  which,  &c.  enfeofted  the  said 
John  Chapman  the  father,  to  have  and  to  hold  to  him  and  his 
heirs,  who  died  thereof  seised,  and  they  descended  to  John 
Chapman,  the  now  plaintiflf,  &c.   Upon  which  the  avowant 
demurred  in  law.    And  the  only  question  in  (his  case  was, 
if  the  lord  hn  i,  by  the  purchase  of  the  said  three  acres  of 

Easture,  in  n  hjcli,  he.  parcel  of  the  tenements  licld  of  him  by 
eriot  service,  extinguished  his  heriot  or  not :  And  the 
avowant^s  counsel  did  insist  strongly  upon  the  words  of  Lit- 
tleton, lib.  9.  cap.  uli.  fol.  49.  where  he  saitb,  that  not  with* 


lands  and  tenements  held  of  him,  as  he  liad  before,  because  295. 
such  services  are  not  annual  services,  and  cannot  be  appor- 
tioned ;  which  reason  proves  (as  it  was  urged)  that  the  heriot 
aenrice  in  the  case  at  bar  continues,  Ibr  this  service  is  not  an- 
nual, bein^  due  only  on  the  death  of  the  tenant,  and  cannot 
be  apportioned  because  it  is  entire,  sciL  opliminp  nninial.  So 
they  said,  that  it  appears  by  Littlr  totu  lib.  'i.  cap.  3.  and  (r)  (c)  Lit. a. 
7  Edw.  3.29  a.  b.  that  he  who  holds  by  kni-lits  service,  ou«ht  ,^\^f;  '^^?: 
to  go  in  person,  oi  imd  anotiier  able  person  lur  ium,  properly 
arrayed  for  the  war,  &c.  which  is  an  entire  service ;  and  yet 
Littleton  saith,  vbi  supra,  fol.  49.  that  if  the  |ord  purchases 
pert  of  the  land  so  held  (r/)  the  escuage  shall  be  apportioned;  (d)      ^  283. 
which  proves  that  tire  It  nin  e  by  knight's  service,  remains  Ibr  f  >  f  it.  142  b. 
the  residue,  and  the  reasr.n  is,  as  it  was  urged,  because  the  ea- 
tire  service  was  nol  annual,  and  the  service  by  the  body  of  a 
man  cannot  be  a|>portioned.    Also  they  cit^d  the  book  lu 
TOI.,  IV.  3  c 
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(«}  6  Co.1  a.  34  £d„r.  3.  (a)  HeHot  1.  where  it  in  held,  that  if  my  tenant 
who  holds  of  me  by  a  heriot,  alieoB  parcel  of  his  land  to  ano- 
ther^  each  of  them  is  charj^eablc  to  me  of  a  heriot,  bccaase  it 

i«  entire  ;  and  althouuh  the  (cniM^t  purchases  (he  laud  ajxain, 
Sic.  I  shall  have  of  hiiu,  for  each  |)ortion,  a  hcriot.    So  in  the 
£  *  105  b.  ]  case  at  bar,  although  the  lord  purchases  *parcel  of  the  laud, 
yet  he  shall  have  a  heriot  for  the  residue,  for  it  is  entire  and 
Hic!  beriot  ter-  not  annotil.   But  it  was  answered  and  adjuilged,  per  totam  or* 
vice  is  extinct.  ||,a|  j,^       case  at  bar,  the  heriot       serv  ice  was  ex- 

a)Co.LU.149  tinct.  And,  first,  ti.e  renolutioii^  in(c)  Bruerton*s  case,  in  the 
(c)6Co.  1,2.  ^'^'f^i  Part  of  my  Upport^a,  were  nlTirmed  to  be  good  law  by 
tlic  vvliole  C ourl.  And  in  this  c.'i-;o  tliese  poiatswerc  resolved. 
1.  That  some  entire  services  by  alienation  of  parcel  of  the  te- 
nancy shall  he  {d)  multiplied,  sci'A  that  every  several  alienee 
shall  pay  several  entire  services;  and  some  entire  services, 
by  alienation  of  parcel,  shall  not  be  multiplied,  but  the  hml 
shall  be  content  with  one  amonjr-t  nil  the  several  alienees: 
and  as  iv  tliat  it  mii-t  be  known,  that  there  are  four  mnnner  of 
SienaSoiTof^^  entire  sei  \  i(e<:  —  I.  When  a  thiiiif  entire,  be  it  a  chattel  \n- 
nurcel  shall  not  luable,  or  a  thing  cl  pieusure,  shall  be  rendered  and  paid  by 
Im  mniapiied.  ||m  tenant  to  the  lord,  a  chattel  valuable,  as  an  horse,  an  ox^ 
When  a  thing        gpufs,  a  bow  or  arrows,  a  sword,  a  gauntlet,  or  such  like ; 

tilings  of  pleasure,  as  a  falcon  or  other  bird,  a  dog,  or  such 
thini;«?  of  pleasure  :  nil  "^uch  entire  services  by  alienation  of 
parcel  of  the  tenancy  shall  he  multipHrd,  and  every  alienee 
shall  render  the  entire  -^  Tvice  (a):  and  yet,  by  the  purchase 
entire  services  sliall  be  multiplied  byaUcntaion  of  parcel  of  the  tenani'y.      {d)  Co.  Lit.  149. 


1.  Snm<?  entire 
services  by 
alieniitton  of 
pMtrelof  the 
tenancy  shall 
be  multipluMl, 
and  some  on- 


entire,  vatnn- 
blc,  or  of  iiUm 
sure,  shall  be 
rendered  by 
tlieteiuuit  to 
the  lord,  sucl 


(a)  Mr.  Walkias  in  his  Treatise  on  Cuy.f- 
holds,  Vn!.  11.  p.  IS.'),  stales  thai  ulu:e  the 
^beriot  IS  reserved  oti  a  grant  in  fee,  the  he- 
xiot  would  not  be  raultipiied  by  aliena- 
tion unlc'-'^  thr  tenant  conveyed  a  u  c%  for  in 
the  case  of  a  grant  for  years,  life,  or  ia  tail, 
the  donee  would  bold  of  tiie  donor,  and  the 
doDor  MTould  still  continue  tenant  of  the  lord 
for  the  whole  land.  Btit  in  the  case  of  a  grant 
to  A.  for  life,  rcinuindcr  over  iu  fee  to  a 
•traoger,  so  that  the  whole  fee  pass  from 
the  rmiitor,  there  A.  the  |i:irlinii;ir  tenant 
shiiil  hold  of  the  io:<l  and  not  of  him,  ^ho 
niadetlui  f^nt  or  gHX  sad  consequently  a 
heriot  would  be  due  on  the  death  of  A.  Mr. 
Wat  kins  further  distinguishes  bi  lwcea  those 
who  take  a  portion  of  Ihe  fee  by  act  of  law, 
and  those  who  t.ikc  hy  the  act  of  tbepsHv. 
Those  takiiif^  by  the  act  of  the  party  no 
not  become  tcikauLa  to  the  lord,  and  thcrc- 
§an  oa  their  death  no  beriot  is  due.  The 
husliand  taking  his  curtesy  is  in  h\  net  of 
Jaw:aad  as  be  (at  least  iu  cases  where  be 
takes  the  whole  estate)  is  tenant  to  the 
lord,  a  heriot  would  he  due  on  his  death, 
wh(  rpa«i  !i  widow  taking  her  dower,  and  so 
taking  by  art  of  law  (except  in  cases  where 
she  does  take  the  whole)  is  tenant  to  the 
heir,  nnd  therefore  on  her  death  no  heriot 
would  be  due.  Vin.  Ab.  Heriot  B.  Mr.  Wat- 
hins slso  obssms  Ihst  if  apsisna sdscd  ia 


fee  of  freehold  lands  grant  to  A.  for  life, 
with  remainder  to  B.  for  life,  remaindi  r  if* 
C.  for  life,  with  rcmaiudcr  to  D.  iu  fee; 
A.,  U..  C,  and  D..,  shall  hold  of  the  lorl  as 
th(i  w  hole  fee  is  disposed  of :  hut  ns  the  par- 
ticular interest  srauted  to  A.  and  tlie  seve^ 
ral  remainders  Rmilcd  to  B.,  C,  and  0., 
form  together  but  one  estate,  it  shouldssen 
to  foMow  thnl  A  ,  B.,  C,  and  D.,  fonn  but 
one  tersunL  to  tJic  lord,  and  consequcaUj 
that  hut  one  heriot  can  be  due,  and  that  oa 
the  death  of  the  survivor  of  them.  Cnpj- 
holds,  Vol.  II.  150.  Mr.  i^criven  in  bis  Trea* 
tise  of  Copyholds,  Yol.  I.  •.  489.  is  of  a 
difiereut  opinion.  Mr.  Watkins  aflerwanb 
statiN,  thut  if  either  alien  his  portion,  it 
should  seem  Ih^l  a  heriot  would  ne  due  oa 
the  alienation  of  each  ;  as  the  respective 
•ir"M;or«<  would  cease  to  be  tenants  by  thftr 
uMu  act,  and  the  respective  alteoees  wfHibl 
be  iu  of  a  sew  estate. 

In  Kitch.  262.  it  is  laid  down,  that  to  have 
a  beriot  after  the  death  of  tenant  for  life  or 
yesrs  is  beriot  custom,  and  that  heriot  ser- 
vice is  after  the  death  of  tenant  in  fee. 
But  it  seems  to  be  now  a^rrod  thnt  heriot 
service  may  be  reserved  on  the  grant  of  a 
lesseslat(  Vid.  S  Walk.  Copybolds  134 
Serjt,  Williams'  note  I.  to  Idtnvon  v.  Cmnu, 
S  Saund.  168.  note  (a).  ilnmitfaV  c««e,  FoL 

III.  p.  sat. 
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of  purcel  by  tlie  lord^  the  whole  is  (a)  extinct,  as  it  ts  re- 
aolved  tn  (he  f^id  case  of  -Broerlon.   The  second  is  a  personal  a  pmoadter- 
service  to  he  done  by  fhe  tenant  to  the  person  of  the  lord,  as  J''^*;  to  be  done 
honifijjo,  fealty,  knight's  '^prvice,  (o  ho  (/>)  cnv\  er^  sewer,  but-  to  ul'cpcnwn' 
ler,  or  siic')  persorTal  srrvice-i,  to  the  lord,  and  some  of  these  of  the  lord  in 
shall  nuilliply,  ami  -^anie  not  ;  and  (herefore  homage  and  fealty  cases 
by  alienation  of  parcel  shall  multiply,  because  when  the  te-  *  ^  »»"»pl7» 
nsnt  doth  bomasre  or  fealty,  he  doth  them  for  all  the  tenements       ^^2  .' 

■  -  ^,  1         1  1        Moor  20i.  Co, 

Which  be  boldii  of  the  lord,  so  that  tiic^e  services  extend  to  LU.i49a.BBc. 
the  entire  tenancy,  and  every  parcel  of  it ;  and  althou|(h  the  Ah.  Extincr.  a. 
lord  piircIiaspM  part,  yet  the  homn*^e  and  fealty  remain  for  the  6Co.2a, 
rei^idue  :  so  that  although  Liltloton,  ubi  suprd^  holds,  thai  liie 
homage  and  foalty  by  purchaser  of  parcel,  .sltall  not  be  extinct, 
bat  shall  remain  for  (he  residue,  because  such  services  arc  not 
annual,  and  cannot  be  apportioned,  (yet)  that  is  (c)  raiiouna,  (r)Co.  Lh. 
sednon  unica,  as  appears  before.   So  kni;;hl*s  service,  which 
is  an  entire  service  to  be  performed  by  the  body  of  a  man, 
eiiail  bo  a!<o  multiplied  by  the  alienation  of  parcel;  and  al« 
though  the  lord  purchases  parcel,  the  kni;;hl's  scrvirc  shall  not 
be  extinct,  but  shall  remain  for  the  rehidue,  quia  (d)  pro  bono  141)^°*],  * 
jnihlko  ctjpro  dejemione  resniy  and  the  escuage  shall  be  appor-  QCa.  im. 
tinned.   But  tho  personal  service  of  sewer,  carver,  butler,  And'some  shall 
&c.  or  when  the  tenant  is  bound  by  his  tenure,  ad  convivandum  » 
dominium  »umn  el  famiiiam  snam  aetnel  inanno^  et  ad  *eguUttn»  [  *106  a.  ] 
dum  cum  domino  sua  m  mm*  iV.  sumptUnis  suis  prnprih,  SfC 
(vide  10  Edw.  3.  23.  in  John  de  Rrouiplon's  case)  by  alien- 
tition  of  parcel,  it  shall  not  be  apportioned  nor  multiplied  :  for 
such  services  which  are  for  the  private  benefit  of  the  lord, 
and  are  personal  to  be  done  by  a  man,  shall  not  be  multiplied, 
because  they  are  to  be  personally  done  by  one  man  only;  and 
multiplication  of  (hem  would  be  a  prejudice,  and  chaigeable 
to  the  tenant,  and  the  ptircha^e  of  parcel  of  the  tenancy  by 
(he  lord,  will  extinfjjiish  all  such  personal  private  service. 
The  third  is,  when  the  tenant  is  to  exercise  a  personal  oflice,  vvben  the  te- 
as to  be  steward  of  the  Court  of  the  manor,  or  bailiff  of  the  attnt  i$  to  ex- 
manor,  or  collector  of  the  rents  of  the  <manor,  or  woodward 
of  the  manor,  or  the  like  offices,  they,  by  alienation  of  parcel  thc  w^w* 
of  (he  tenancy,  shall  not  be  multiplied,  but  tlie  lord  may  dis-  siiaii  not  ho 
train  each  of  them,  in  these  cases,  (o  do  it,  but  one  only  phall  2"'^ai'o^  ^/ 
exercise  it :  and  if  the  lord  purcha-^e  any  part  of  the  tenancy,  JamTof  ihe 
the  whole  service  is  extinct.    The  tourth  i.s,  when  the  tenant  tcoaocy. 
by  his  tenure  is  to  do  manual  labour,  or  work  touching  houses,  So  also  whea 
lands,  or  tenements;  as  to  cover  or  repair  the  (e)  hall  of  the  bound"o"di* 
lord*8  house,  or  to  make  or  repair  bis  park  pale,  or  to  plough  manliai  "nbour 
or  ROW  the  lord'n  demesne,  (fee.  or  to  reap  his  corn,  or  to  cut  or  uorktouclk- 
his  grass,  or  mafnrv  hiada  sua,  or  snch  like  ;  tiu'se,or  other  ser- 
vices  by  alienation  of  parcel,  shall  not  be  multiplied;  for  these  nionts. 
works  are  to  be  done  ou  a  certain  thing,  which  cannot  be  mui-      g  Co.2«. 
tiplied. 

8.  It  was  resolved,  that  there  is  no  difference  between  2/ni«rei«iio 
entire  annual  services,  be  they  valuable,  or  things  of  plea-  difference  be. 

*  »  c»  r         tween  entire 

nmal  •errfeoi,  nluable  or  of  pleasure,  and  whieli  sbsll  In  ntol^plfodj  aad  ndi  catire  MfrJces 

2  C  2 
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rare,  and  which  shall  be  maltiplied,  as  aforesaid,  and  be- 
tween such  entire  senriees  not  annual ;  as  if  lord  and  te- 

nnnt  ho  to  render  n  horse  cvrry  three,  four,  or  five  years, 
or  upon  alienation  or  death  :  in  these  mul  the  like  cases,  if 
the  lord  purchases  parcel  of  the  tenancy,  f^ucb  entire  services, 
not  annual,  shall  be  as  well  extinct  as  the  like  annual  6er* 
▼ices. 

3.  If  tiir  tenant     3.  It  was  resolved,  that  if  John  Barney  had  first  enfeofled 

o^^i^traD^t-r  '^^^^  Chapman  the  father,  of  the  said  three  acres  of  pasture, 
of  part  of  the  and  afterward*  had  enfeoffed  the  lord  of  the  said  three  acres 
lands  holdcn,  of  land,  and  notwith^tniuli iii;,  < he  heriot  service  had  remained 
JJfciffedtJhe  for  the  land  which  John  Cliapman  the  father  heldj  and  the 
lord  of  another  tcason  18,  becaose  Joho  Chapman,  by  his  parchaae  of  three 
part,  the  be-  acres,  held  by  one  several  and  distinct  tenure  of  heriot  service, 
wovt?li«ro  re-  therefore  the  purchase  of  the  lord  of  any  part  of  the  re- 
Miani.  (1  for  the  sidue  which  John  Barney  held,  would  rxtinfruish  only  thr  he- 
land  the  riot  which  he  ought  to  render,  and  not  the  heriot  which  John 
■tnogerlield.  c^apriian  by  reason  of  his  distinct  and  separate  tenure  ought 
to  pay. 

beduJb"bi  There  is  a  difference  between  heriot  service,  and  he- 

r*ioib.  1  I'i^^K^)  custom  as  to  the  extinc^uishnient  thereof,  when  *the 
civUmioftke  ^^^^  purchases  parcel  of  the  tenancy:  for  if  the  lord  pur- 
muorupon  chases  parcel  of  the  tenancy,  the  heriot  service  is  extinct :  but 
the  ?tn?ant**and  custoul  of  tlie  manor  be,  that  upon  the  death  of  every 

thelordpur-  tenant  of  the  manor,  who  dies  seised  of  any  lands  held  of  the 
clutfn  part  of  same  manor,  the  lord  shall  have  a  heriot ;  althoa|th  the  lord 
Buch^'urcbaae  P*'''^^^^^^  P^^t  of  the  tenancy,  yet  the  lord  shall  have  a  he* 
frill  Dot'exUo-  I'io^  the  (6)  custom  of  the  manor  for  the  residue,  for  he  re- 
giiish  the  lord's  moinR  tenant  to  the  lord,  nnd  the  custom  extends  to  fverv  to- 
n^ttoa  be-  nant.  Fide,  reader,  the  books  cited  in  the  case  of  Bruerton, 
t  by  which  these  differences,  with  the  reason  of  them,  will 

(n)  Co  T.it  149  -.nnpar 
b.  2  Brown.  appPar. 

296.  noird.95,9&    (»)  Wat]t.Cop.  IfiO.  Co.LU.149b.  2Bcm*996.  8H.7.n.  ftCo. 
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DR.  BONHAM'S  CASE,  £107 a.] 

Mich.  6  Jacobi  I. 

In  the  Common  Pleas. 

London  sg  Henby  Atkins,  of  London,  doctor  in  physic  j  false  impri- 

'  '  Oeoi*s:e  Turner,  of  T^ondon,  doctor  in  physic;  soameuu 
I'lioiims  Moimdford,  of  London,  doctor  in  physic;  John  Ar- 
gent, of  London,  doctor  in  physic  ;  Jofan  Taylor,  of  Londony 
jecHRao ;  and  WiUiam  Bowden,  of  London,  yeoman ;  were  9,U 
tached  to  answer  to  Thomas  Bonham,  of  London,  doctor  in 
philosophy,  nru!  in  phytic,  of  a  plea,  wherefore  they,  tofjether 
with  William  Uun,  of  London,  doctor  in  physic,  and  Tiichard 
Ware,  of  London,  skinner,  with  force  and  ariiih,  him  the  said 
Thomas  Bonham  took,  imprisoned,  evilly  treated,  and  hiin  in 
prison,  against  the  law  and  custom  of  the'kingdom  of  England, 
did  long  detain,  and  other  wrongs  to  him  did,  to  the  great  da- 
mage of  him  the  said  Thomas  Bonham,  and  against  the  peace 
of  the  lord  the  now  King,  &c.  And  whereupon  he  the  said 
Thomas  Bonham,  hv  Richard  Coke,  his  attorney,  complaincth, 
that  the  aforesaid  iiciiry,  George,  Thomas  Moundlbrd,  John 
Argent,  John  Taylor,  and  Wifiiaro  Bowden,  together  with» 
&e.  on  the  10th  day  of  November,  in  the  fourth  year  of  the 
n-ign  of  the  said  lord  the  now  King,  with  force  and  arms,  him 
the  said  Thomas,  in  the  parish  of  tlie  Blessed  Mary-le-Bow, 
in  the  ward  ot  Cheap,  took  and  imprisoned,  and  evilly  treated, 
and  him  there  so  in  prison,  for  a  long  time,  that  is  to  say,  by 
the  space  of  seven  days,  against  the  law  and  eostom  of  thtf 
kingdom  of  England,  detained,  and  other  wrongs,  &c.  to  the 
great  damage,  &c.  and  against  the  peace,  &c.  Whereupon  he 
saith,  that  he  is  injured,  and  hath  damage  to  the  valup  of  300/, 
and  therefore  he  brinji^eth  ^^uit,  &c.  And  the  *aforeHaid  Henry,  r  «  IQ/Jj,  l 
George,  Gliomas  Moundford,  John  Argent,  John  Taylor,  and  '  •* 

William  Bowden,  by  Francis  Barker,  their  attorney,  come  and 
defend  the  force  and  injury,  when,  &c.  And  as  to  the  coming  As  to  Hm  force 
with  force  and  arms,  they  say,  that  they  are  not  thereof  guilty,  jn^  *J^^»»  *«• 
and  of  this  they  put  themselves  upon  the  country ;  and  the  pf^JJ  *„t 
aforesaid  Thoma«i  Honhara  likewise  :  and  as  to  the  rest  of  the  K"'ity,  and 
trespass  and  impriiitonment  aforessaid,  above  supposed  to  be  »»*ue  thereon, 
done,  the  said  Henry,  George,  Thomas  Moundford,  John  And  •«  to  the 
ArgenL  John  Taylor,  and  William  Bowdeo,  say,  that  the  [^^.h^y 
aforesaid  Thomas  Bonham  ought  not  to  have  his  action  afore*  plead  in  ber* 
Mid  against  them^  because  they  say,  that  before  the  aforesaid 
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time  wlien  It  is  supposed  the  aforesaid  trefspass  and  imprison* 
Setting  out  the  mcnt  to  bo  done,  the  lord  Flfnrv  tho  Kiijiith,  Into  Kin^  of  En«^- 
o^H^iJTvill.  09  »he  23d  day  of  Sepfcmber,  in  the  lOlh  yrnr  of  \n% 

to  the  College  reign,  by  his  letters  patent  (which  the  said  Henry,  George, 
of  Fhjsiciatiii.  Thomas  Moundford,  John  Argent,  John  Taylor,  and  William 
Bowden,  sealed  with  his  great  seal  of  England,  bearing:  dale 
at  Westminster  t  iio  same  day  and  year,  brinp  here  info  Court) 
reciting  (thai)  Whereas  ]ie  thought  it  the  duty  of  his  kindly 
•    office,  in  nil  reason,  to  provide  for  the  good  and  welfare  of  his 
^^•^J^''*'?'''^'  people,  i/,ul  would  (i.  e.  ou'iht)  firpt  of  all  to  be  done,  if  he 
419.  this  char-  nn'ght  in  due  season  meet  with  enlerprizes  01  nickea  men : 
tcf  pieidcd.     first,  therefore,  he  held  it  necessary  to  restrain  the  boldness  of 
wicked  men,  who  professed  physic  more  for  avarice  than  out  of 
confidence  of  a  good  conFcience ;  whereupon  very  many  incom- 
*  moditios  did  arise,  to  (lu-  rude  and  credulon?  common  peoples 

therefore,  ))artly  imitatin<j  the  example  of  llie  well  *]^overnfd 
cities  in  Italy,  and  many  other  nations,  and  partly  inclined 
thereunto,  at  the  request  of  the  u>eut  men  and  di^ctoi^-,  John 
Charobre,  Thomas  l<inacre,  Ferdinand  de  Victoria,  hi^  phy- 
sicians, and  of  Nicholas  llatswel,  John  Francisco,  and  Robert 
Yaxley*  physicians,  and  chietl^  of  the  right  reverend  father  in 
Christ,  nnd  T.ord  Thomas  (W  olsey)  titled  of  the  holy  church 
beyond  l^ber,  priest  of  the  njost  holy  churcli  of  Rome,  car- 
dinal of  Vork,  Archbishop,  and  our  well  beloved  Chancellor 
ofour  kingdom  of  England;  a  college  perpetual  of  Doctors 
and  grave  meni  who  physic  in  bis  city  of  London,  and  the 
suburbs,  and  within  seven  miles  from  the  said  city  every  way, 
might  publicly  exercise,  he  willed  and  commanded  to  be  in- 
stituted, to  whom  botli  for  his  hoeour,  and  in  the  name  of  the 
public  good,  and  care  (as  he  hoj;i  d )  the  ignorarce  and  rash- 
ness of  the  malicious  (wlsicli  he  remembered)  n>  vu'li  by  their 
example  and  gravity  to  deter,  as  by  his  laws  late  made,  and  by 
constttulions  lo  be  made  by  the  same  college  to  punish  *,  which 
that  they  might  more  easily  well  accomplish,  to  the  rememlx^red 
Doctors  John  Chambers,  Thomas  Linacre,  Ferdinand  de  Vie* 
torfa,  his  physicians,  Nicholas  Ilatswci,  John  Francisco,  and 
L  *  ^'  J  Robert  ^'a\ley,  physicians,  he  granted,  *that  they,  and  all  mvn 
of  the  same  faculty,  of  and  in  the  city  aforesaid,  should  be  in 
deed  and  name,  one  body  and  commonalty  perpetual,  or  college 
perpetnali  and  that  the  said  commonalty  or  coUe^  every  )  ear 
for  ever  might  choose  and  make  of  that  commonalty  any  pra* 
dent  man,  and  skilful  in  the  faculty  of  physic,  to  be  piesident 
of  the  sfiid  rollei^e  or  commotraUv,  to  oversee,  recognize,  and 
govern,  f:M  tliat  year,  the  colic:;^  or  comnmnnlty  aforesaid, and 
ail  men  of  the  said  faculty,  and  their  businesses;  and  that  the 
said  president  and  college  or  commonalty,  should  have  per- 
petual succession^  and  a  common  seal,  to  serve  for.  the  basi* 
nesses  of  the  said  commonalty  and  president  for  ever ;  alid  that 
they  and  their  successors  for  ever  should  be  persons  able  and 
rapnhle  to  piircliase  and  possess  in  fee  and  perpetuity,  land«, 
tenements,  rents,  and  other  possessions  whatsoever  :  he  also 
granted  to  them  and  their  successors,  for  him  and  his  beifs^ 
that  they  and  their  successors  uiighl  purchase  to  them  and  tbaiff 
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successors,  us  well  in  the  »iud  city  as  out  of  it,  lands  and  tene- 
aientB  whatsoever,  not  exceeding  the  yearly  value  of  IS/,  not- 
wilbstandin^  the  atatute  of  alienation  in  mortmain  :  and  that  ^ 

they,  by  the  name  of  president  of  the  college  or  commonalty  of 
the  fnciilty  of  physicians,  London,  niii^lit  plead,  or  miijjht  hn 
iin|)](':\fit'd,  Ijplbrc  wlialsoevcr  J  udijes,  in  uW  ronrts  and  actions 
vhalsoevrr  ;  and  (hat  the  aforetMiid  president  and  collci^p,  or 
commonalty,  and  their  successors,  law  iu!  a^^seaiblies,  and  hone»t 
of  themaeWeft,  and  fitatutea  and  ordinancea  for  the  wholesome 
governroent,  oversight,  and  correction  of  the  college  or  com* 
•lonaity  aforeaaid,  and  of  all  men  of  the  same  faculty  in  the 
same  city,  or  H  ithin  «^(?vcfi  miles  circuit  of  the  Raid  city,  exer- 
cising, accordni";  to  the  exinfence  or  necessity  (as  oUen,  a!id 
when  need  was)  mi^hl  law  tully,  and  without  peril  make,  w  ith- 
out the  hindrance  of  the  said  late  King,  hh  heirs  or  successors 
whatsoever,  his  Justices,  escheators,  sherifis,  and  other  his 
bailiflsand  mtnisterfi,  his  heirs  and  succei^sors  whatsoever:  be 
also  irranted  to  the  said  president  and  college,  or  commonalty, 

and  tlieir  successor?:,  ihwi  none  in  iho  ^a'  !  r:t^ ,  or  seven  miles 
in  circuit  thereof,  do  t  xcrci'-o  i!ie  siiid  (hi  uity  unless  to  this,  by 
the  said  prcisidcnt  or  commonalty,  or  their  nuccessors,  (who  for 
the  time  should  be)  he  be  admitted  by  the  letters  of  the  said 
president  and  college,  with  their  common  seal  sealed,  upon  the 
penalty  of  lOOf.  for  every  month,  that  not  being  admitted,  he 
should  exercise  the  same  faculty,  half  thereof  to  the  lord  the 
Kinij.  nnd  his  snccessofs.  and  half  thereof  fo  thr  sr;id  president 
and  college,  to  be  applied  :  he  besides,  willed  and  granted,  for 
bim  and  his  successors  (as  much  as  in  him  was)  that  by  the  pre- 
sident and  college  of  the.  aforesaid  commonalty  for  the  time 
heing,  and  their  successors  for  ever,  four  (persons)  every  year 
hy  ihem  to  be  chosen,  *shouId  have  the  overseeing,  searching,  [  a  108b.]. 
correction,  and  government  of  all  and  singular  the  physicians 
of  the  said  city,  exercising  the  faculty  of  physic  within  the  said 
city;  and  ko  of  other  physicians  foreign  whomsoever,  the  said 
faculty  of  uhysic  anywise  frequenting  and  using  within  the  said 
city,  and  tne  suburbs  thereof,  or  within  seven  miles  in  circuit 
of  the  said  city,  and  the  punishment  of  them  for  their  ofleuces, 
in  Dot  well  exorcising,  doing,  and  using  the  samd;  as  also  the 
oversight  and  searching  of  all  medicine;^,  and  the  reception  (re- 
dpcf)  of  them  l)y  tlie  said  physicians,  or  any  of  them,  to  the 
lic^o  [;c(iple  oftiie  said  late  King,  for  curing  and  healnii^  their 
iuurmitics,  to  be  given,  put,  and  used,  as  often,  and  when 
need  shall  be,  for  the  commodity  and  profit  of  the  said  He^ 
people  of  the  said  late  King,  so  as  the  puni^ments  of  the  said 
physicians,  u^ing  the  said  mculty  of  phy*iic,  »o  in  the  premises 
offending,  by  tines,  amercement,  and  imprisuruuent  of  their 
bodies,  and  by  other  ways  reasonable  and  tiiti;!!:.  he  executed  : 
he  also  willed  and  «*"ranted,  for  him.  and  Ids  iieirs  and  Huccesb- 
ors,  (as  much  as  iu  hua  \^iis)  tiiat  neither  the  president,  nor 
any  of  the  college  aforesaid  of  physicians,  nor  their  successorsi 
nor  any  of  them,exereiBing  the  same  foculty  anyway  in  future, 
ivitbtn  the  city  aforesaid,  and  the  suburbs  thereof,  or  elsewhere, 
ehonld  ba  sommoned  or  put^  nor  any  of  them  should  be  sun* 
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iDoned  or  put  in  any  aasiscR,  juries,  inquests,  inquigiliom,  ttt* 
taints,  and  otlicr  recognitions  within  the  said  city,  and  the 
suburbs  thereof,  bereaHer  to  be  taken  before  the  mayor  or 
8heri(P,  or  coroners  of  the  ^nid  city  for  ttie  lime  beincr,  or  l»y 
any  tlirir  iMlicor.  or  miiiistrr,  or  officer-.-,  or  miiiistors,  allhoii^Ji 
the  said  juries^  ijitjuisilioiis,  or  rccogiiition.s,  were  aumiuoned. 
upon  the  writ  or  writs  of  the  said  Kin^,  or  bis  heirs,  of  records 
but  that  the  said  master  or  late  governors,  and  commonalty  of 
the  faculty  aforesaid,  and  their  successors,  and  every  of  thent 
the  said  faculty  exercising,  against  the  said  late  King,  his  heirs 
and  succes-'or*?,  and  against  iho  mayor  and  sherifls  of  the  said 
city  aforesaid  lor  the  time  l)einn^,  and  whatsoever  thoir  officors 
or  ministers  should  be  thereof  acquitted  and  discharged  iur 
ever,  as  by  the  said  letters  patent,  amongt^t  other  things,  more 
2d'j'c*&^  appeareth.    And  the  said  Henry,  George,  Thomas 

wen  incor-     Moundford,  John  A r:\cut,  John  Taylor,  and  William,  farther 
ponied.         say,  that  by  virtue  of  the  letters  patents  aforesaid,  the  afore- 
said John  C^hambrc,  Thonia?!  Linacro,  Frrdinnnd  de  Victoria, 
Nicholas  Hatswcl,  John  Francisco,  and  Robert  Yaxley,  phy- 
sicians, and  all  men  of  the  said  faculty  in  the  city  aforesaid, 
were  one  body  and  commonalty  perpetual,  or  college  perpetual ; 
sf^a^iu-       ^^^^  afterwards,  by  a  certain  act  of  parliament  of  the  said 
ingthelettera  ^^^^^  ^ing  Henry  the  Eighth,  holden  at  London  the  15lh  day 
patent.  of  April,  in  the  14th  year  of  his  reign,  and  from  tlicnce  ad- 

Q*109a.  j  journcd  unto  "Westminster,  *in  the  coinitv  of  INiiildlcsex,  tlje 
last  day  of  ,hi)y,  in  the  15th  year  of  the  rci^n  of  t!io  said  late 
King,  and  tlien  there  boldea,  amongst  other  things,  it  uas  en- 
acted by^  authority  of  the  same  parliament.  That  tor  that,  that 
the  making  of  the  said  corporation  of  physicians  was  meritori- 
ous, and  very  good  for  the  commonwealth  of  this  kingdom  of 
TCnglnnd,  and  beside-^,  it  was  expedient  and  necessary  to  pro- 
vicle,  ihat  no  person  of  (lio  said  l)odv  politic  or  commonalty 
aforesaid  should  bo  suiTered  to  exercise  and  to  pracli'ie  pliyj^ic, 
but  unly  such  persons  as  should  be  proiound,  sad,  and  dutitetf 
groundedly  learned,  and  deeply  studied  in  physic,  in  consider- 
ation whereof,  and  for  the  farther  authorising  of  the  said  letters 
patent,  and  also  for  enlarging  aod  amplifying  of  farther  arti* 
cles  for  the  aforesaid  commonwealth,  to  be  hod  and  made  by 
the  said  lalf  Kuig,  with  the  consent  of  the  Lords  Spiritual  and 
Temporal, and  Commonalty  in  the  said  Parliament  assembled, 
it  is  enacted  amongst  other  things,  that  the  aforesaid  corpora- 
tion of  the  commonalty  and  fellowship  of  the  faculty  of  the  art 
of  physic  aforesaid,  and  all  and  every  grant,  article,  and  other 
things  contained  and  specified  in  the  said  tetters  patent,  should 
be  approved,  granted,  ratified,  and  confirmed  in  the  aforesaid 
act,  and  should  clearly  be  authorised  and  adniiHrd  l)v!hf  f.arae, 
good,  lawful,  and  available  to  the  aforesaid  Ixidy  (  or  porate, 
and  their  successors,  ibr  ever,  in  us  ample  and  large  manner 
as  it  might  be  taken,  thought,  and  construed  by  the  said  lettera 
patent :  and  farther  it  is  enacted,  ordained,  and  established  by 
the  said  act,  that  the  aforesaid  six  persons,  in  the  aforesaid 
letters  patent  named  as  principal,  and  first  named  of  the  afore- 
said coiomoDalty  and  fellowship,  should  choose  Co  them  two 
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other  of  the  said  coinmonalty,  who  from  thencefortb  should  be 
called  and  named  electa,  ana  the  aforesaid  elects  yearly  should 
choose  one  of  them  to  be  president  of  the  said  coinmonalty  : 
and  as  often  as  any  of  the  rooms  and  places  of  the  said  elects 
should  happen  to  be  void  by  dcnfh,  or  o(hrr\rj«;e,  then  the  su- 
pervisors of  the  said  elects,  within  thirty  or  lorty  days  next 
afler  their  deaths,  or  any  of  them,  should  choose,  name,  or  ad- 
mit one  or  more,  as  need  should  require,  of  the  most  learned 
and  expert  men  of  and  in  the  aforesaid  faculty  in  London,  to 
supply  the  place  and  number  of  eight  persons,  so  that  he  or 
they  who  should  be  chosen  be  Hrst  examined  strictly  by  the 
said  supervisors,  according  to  tin*  form  devised  by  the  snid 
elect--,  and  also  by  the  said  supervisors  approved,  as  by  the 
said  act  auiougst  otfitr  things  more  fuUy  appeareth.    And  the  The  statute  of 
said  Henry,  George,  Thomas  Mouodford,  John  Argent,  John  confirm- 
Taylor,  and  William,  farther  say,  that  afterwards,  and  before  ^  ^  ""^^ 
the  time  when,  &e.  by  another  act  of  parliament  of  the  lady 
Mary,  the  *Queen  of  England,  the  9Uh  day  of  October,  in  the  re      j,^  1 
first  year  of  her  reiiiii^n,  at  Westminster  aforesaid,  reciting,  that  * 
whereas  in  the  parliujiient  hoiden  at  liondon,  the  5th  dav  of 
April,  in  the  14th  year  of  the  reign  of  the  lord  Henry  tlie 
Eighth,  late  King  of  England,  and  from  thence  adjourned  unto 
l^tminster,  the  last  day  of  Jane,  in  the  15th  year  of  his  reign, 
and  there  hoiden,  it  was  enacted,  that  a  certain  grant  by  letter 

Satents  of  incorporation,  made  and  granted  by  the  aforesaid  late 
ling,  to  the  physicians  of  Liondon,  and  ail  clauses  and  artirfes 
contained  in  the  said  grant,  should  be  approved,  granti  [i,  rati- 
fied, and  confirmed  by  tiic  said  parliament;  in  consi(ieration 
whereof,  it  was  enacted  by  the  authority  of  the  same  parlia- 
ment, that  the  aforesaid  statute  and  act  of  parliament,  in  all 
the  articles  and  clauses  in  the  same  contained,  from  thence- 
forth  fur  ever  should  stand  and  continue  in  full  strength,  force, 
and  cflbct,  any  statute,  law,  custtmi,  <»r  any  thing  made,  had, 
or  used  to  the  contrary,  in  any  thing  notwitlistanding :  and  for 
the  better  reformation  of  divers  enormities  happening  to  the 
commonwealth,  by  tbeeyil  usage  and  undue  administration  of 
physic,  and  for  the  amplifying  and  enlarging  of  the  lastarticles,  And  ealMiiof 
for  the  better  execution  of  the  things  in  the  aforesaid  grant  ^^vomv, 
contained,  it  was  further  enacted,  that  whensoever  the  president 
of  the  college,  or  commonalty  of  the  faculty  of  physic  in  London, 
for  the  time  being,  or  such  as  the  aforesaid  president  and  col- 
lege, yearly,  according  to  the  tenor  and  meaning  of  the  same 
acty  should  authorise  to'search,  examine,  correct,  and  punish  all 
offenders  and  transgressors  in  the  aforesaid  faculty,  within  the 
same  city  and  precinc  t  in  the  aforesaid  act  expressed,  should 
send,  or  commit  such  OiTender  or  offenders,  for  liis  or  their  of- 
fences or  disobedience,  contrary  to  any  article  or  clause  con- 
tained in  the  aforc«aid  grant,  or  act,  to  any  ward,  gaol,  or  pri- 
son, within  the  aforesaid  city  and  precinct  aforesaid  (the  Tuiver 
of  London  excepted)  that  then,  and  from  time  to  time,  the 
warders,  gaolers,  and  keepers  of  the  wards,  gaols,  and  prisons 
within  the  city  or  precinct  aforesaid  (the  Tower  of  London 
excepted)  should  receive  into  his  or  their  prisons  all  and  every 


Digitized  by  Google 


m  BoNHAM't  Caib.  FtertVIIL— 109  no 

6ucb  person  or  persons  so  oflfendiog,  which  should  be  sent,  or 
committed  to  hini,  or  thoiii«  as  Aforesaid^  and  there  safely 
should  keep  the  person  or  persons  po  committed  into  any  of 
their  prisons,  at  the  proper  costs  and  cluirgrs  of  tlie  perj?on  or 
pcrsuas  so  committed,  without  bail  or  niainprize,  until  such 
oifender  and  offenders,  by  disobedients,  be  discharged  of  Ibe 
aforesaid  imprisonaaent,  by  the  albreraid  president ;  and  sach 
persons  as  by  the  aforesaid  college  should  be  attlhorisod,  upon 
[•110  a.]  pain,  that  every  such  warder,  jjaoh  r.  or  Icorprr,  doing  *  the 
contrary, should  lose  and  forfeit  double  of  sucli  tine  and  amerce- 
ment as  sucIj  offender  or  offender^;,  or  disobedients,  should  be 
assessed  to  pay,  by  such  as  by  the  said  president  and  college, 
as  should  be  authorised,  as  before  i»  said,  so  as  the  said  fine 
and  amercement  should  not  be  at  any  time  above  the  sum  of 
SO/.,  the  moiety  whereof  to  be  employed  to  the  use  of  the  said 
late  Queen,  her  heirs  and  successor^*,  and  the  other  moiety  to 
the  aforesaid  president  and  college,  all  which  forfeitures  should 
be  recovered  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  the  said  late  Queens,  her  heirs  or  successors,  courts  of  re- 
cord, against  any  such  warden,  eaoler,  or  keeper,  so  offeodiag, 
ID  which  no  essoign,  wager  of  mw,  nor  protection,  should  be 
allowed,  nor  be  admitted  for  the  defendant :  and  further  it  wmm 
enacted,  by  the  authority  of  the  said  parliament,  that  all  jus* 
tices,  mayors,  sheriffs,  bailiffs,  constables,  and  other  minister* 
and  officers  within  the  city  and  precinct  aforesaid,  upon  request 
to  tbeni  to  be  made,  should  heiu,  aid,  and  assist  the  president 
ol  the  aforesaid  college ;  and  all  persons,  by  them  from  timo 
to  lime  authorised,  for  the  due  execution  of  the  said  act,  ar 
statute,  upon  pain,  for  not  giving  help  to  them,  of  behig  ia 
contempt  of  the  said  late  Queen,  her  heirs  or  successors,  as  1^ 
the  same  act,  amongst  other  thins^s,  more  fully  appeareth. 
ThatT.  L.  was  And  the  said   Henry,  Georfj;e,  Thomas  Moundford,  John 
the    Argent,  J ohn  Taylor,  and  William,  further  say,  that  by  \  irt ue 
office  of  pre-    of  tne  said  letters  patent,  and  by  force  of  the  statutes  aforesaid, 
tidrnt  of  tba    000  Thomas  Langton,  doctor  of  physic,  a  man  prudent  and 
Mid  coUq^e.     sliilful  in  the  faculty  of  physic,  and  then  one  of  the  commonalty 
of  the  college  of  physicians,  in  London  aforesaid;  and  then 
also  being  one  of  the  eight  electors  of  the  college  aforesaid, 
belorc  the  said  time  when,  &c.  that  is  to  say,  the  SOth  day  of 
bejjiember.  in  the  year  i(i05,  at  the  college  of  physicians, 
situate  in  Iiondon,  iii  the  parish  of  St.  Bonnet,  PaulVwharf, 
in  the  ward  of  Baynard*s-castle,  was  duly  chosen  and  prcferrod 
to  the  office  of  president  of  the  college  aforesaid,  and  then  and 
there  held  the  said  office  of  president  of  the  college  aforesaid  i 
The  said  T.L  and  the  said  Thomas  Langton  being  president  of  the  coll^^ 
R""comnion**   aforesaid,  the  same  president  and  commonalty  of  the  college 
mlVof  t^e^»»id  aloresaid,  the  same  jUth  day  of  hfepteniber,  in  the  year  U)03, 
coDmv  cboM    abovesaid,  at  the  college  aforesntd,  did  choose  llalph  Wiikio^ 
£  p      i^a'        ^illiAiD  Dun,  Richard  Palmer,  and  John  Ardent,  nrndeot 
tobe£finir '  skilful  in  the  faculty  of  physic  ;  and  then  being  fo«r 


censors  of  the   doctors  of  thc  College  aforesaid,  to  be  the  four  OCHWfO  or  go* 
•aui  common-   vernors  of  the  commonalty  aforesaid,  to  oversee,  Fcarch,  cor- 
rect,  and  govern  all  and  singular  pbyiiciaufi  of  the  said  city, 
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m'lng  the  faculty  of  phyeic  in  the        city,  r.iul  other  foreign 

physiciang  whomsoeyer,  *frequenting  to,  ami  usinir  tlie  Raid  [*110b.  J 

ncitlty  of  phyttic,  any  ways  witoin  the  said  city,  and  iUe  suburbs 

thereof,  or  within  tevon  miles  in  circuit  of  the  same  city,  and 

to  punish  their  defects  in  not  well  exercising,  doing,  and  using 

the  samo  ;  as  also  to  oversee,  and  search  all  manner  of  me* 

dicines,  and  their  rorripts,  by  the  paid  phystcianc:,  or  nnv  of 

them,  for  curing  of  inlirmitir^,  a«  often  as  need  shouiti  bf  ; 

ai»d  to  punish  the  said  physicians,  d(')in(]uents,  exorcising  tiio 

mid  iaculty  of  physic,  oy  fines,  amercements,  and  imprison- 

nent  of  their  bodies,  and  other  ways  reasonable  and  fitting,  ac« 

cordinn^  to  the  form  and  effect  of  the  said  letters  patent,  and 

tho  Ktututrs  a^o^c^aid  :  and  the  said  Thomas  Langton  being 

pi<       lit  of  tlio  colloi^o  nforesaid,  nud  tlio  aforesaid  Ralph 

Wilkijjsoft,  Willium  Dun,  ilichard  Palmer,  and  John  Anient, 

being  likewise  the  four  censors  ori^overnorH  of  ilie  college 

aforesaidi  the  aforesaid  Thomss  Bonham,  within  the  aforesaid  The  plaintiff; 


aforesaid,  contrary  to  t!if  form  and  oH' rts  of  the  letters  patent  ^^[JJ^Jjg'*" 
aforesaid,  and  the  aforesaid  statute  made  in  tlie  parliament  ™urre.)ftlic* 
aforesaid,  of  the  said  iving  Heory  the  Eighth,  did  practise  pliy-  said  presUkat 
tic,  not  admitted  by  the  letters  of  the  aforesaid  president  and 
college,  sealed  with  their  common  seal ;  whereas  in  truth  the  tl',^,^  commoa 
aforeraid  Thomas  Bonham  was  insufficient  to  practise  physic  ;  soai ;  whereas 
by  reason  whereof,  the  said  Thomas  Bonham  afterwards,  (hat  {{jf^J^^JJ" 
is  to  say,  the  13(h  day  of  April,  in  the  year  of  our  T^ord  Jfif)f),  ficijntto  prac- 
at  London,  in  the  parish  and  ward  afore>«ald^  was  summoned  tise  physic, 
by  the  aforesaid  censors  or  governors  of  tite  college  aforesaid,  mereforohe 
to  appear  before  the  president  and  cenH>rs,  or  governors  of  the  ^"'.J^'^Jff' 
college  aforesaid,  at  the  college  afbresaid,  in  the  parish  and  fon^^wd 
\\{\rd  aforesaid,  the  14tb  day  of  April,  in  the  year  of  oar  Lord  president  m4 
IGOG,  abovesaid,  then  next  following,  to  be  examined  upon  the  f^'^sora. 
premises:  at  which  Mth  day  of  April,  in  the  year  of  our  Liord  ^^jji^^JJ^j" 
JCOO,  aforesaid,  at  the  colleajo  afore^^aid,  came  the  al^esaid  J!,^  ry^n'^ned 
Tiiomas  Bunhuui,  in  his  proper  person,  before  the  aforesaid  «ua  found  in- 
president  and  censors,  or  governors  of  the  said  college,  and  ■"'ISjI^bwIc. 
then  there  was  examined  of  his  science  in  bis  faculty  of  physic  ^  ^ 
to  be  administered,  by  the  aforesaid  censors  or  governors  of  the 
college  aforesaid;  and  because  the  said  Thomas  Bonham  fo 
examined  answered  lees  aptly  and  insufficiently  in  the  nri  of 
physic,  he  then  and  there  upon  his  examination  aforesaid  was 
found  by  the  aforesaid  president  and  censors,  or  ga\  eruurs  of 
the  college  aforesaid,  less  sufficient  and  unskilful  to  administer 
physic ;  and  for  that  the  aforesaid  Thomas  Bonham  l>eing  many  And  for  that  he 
times  examined,  and  forbidden  by  the  president  and  censors,  or  forbidden 
governors  aforesaid,  for  the  causes  atorosaid,  to  adnunister  ,,hysic ;  for  a 
•phv<ir  for  a  month,  or  more,  after  such  tbrbidding  of  him        Ilia.  J 
wiUiin  Ijondon  aforesaid,  in  the  aforesaid  parish  of  the  blessed  month  ormore 
IVlary  of  Bows,  in  the  ward  albresaid,  without  the  licence  of  after  such  for- 
the  aforesaid  prtsident  and  college,  under  their  common  seal,  o^t'^thc  ikince 

9f  Ike  laU  pisiMsBl  mA  csUege,  &c.  did  practise. 
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roiiirary  to  the  form  /.f  the  letters  paiont  aforcFnid,  and  the 
f<tat!ites  aforesaid  did  practise,  then  and  lisere  it  was  granted, 
by  the  aforesaid  pref^ident  aqd  censors,  or  governors  of  the  col- 
lege aforesaiil,  that  the  aforesaid  Thomas,  for  his  said  disobe- 
Hewtt  dience  and  contempt,  be  amerced  to  IGOs.  in  the  next  assembly 

nmerrod  100*.  Qf  j|^g  aforc^ald  president  and  college,  at  (lie  college  afffresnid 
2[il*^^''i"'"f*J„„  to  be  pai(!  :  and  then  and  there  it  uns  coninnuided  to  the  ?aid 

IfOm  l>raclisiog  T>      I  u    ii         .1  1     »  1 

riiYvic  vritbin  J  homa**  iiojihaiii,  by  thrni  lh(^  president  and  censor?,  or  go- 
Loncioti,  and  vc  rnois  of  the  college  aforesaid,  that  the  aforesaid  Thomas 
Srt«ut  oahc  Bonham,  from  thenceforth,  should  forbear  to  practise  physic 
^'city*  vatU  within  the  aforesaid  city  of  London,  and  the  suburbs  thereof^ 
be  w«8  found  and  seven  miles  circuit  of  the  said  city,  until  the  said  Thomas 
iiuftcicnt.and    J^ouliam  wefc  fouud  to  be  sufTciei.t,  and  sliouia  be  nHmitted 

lihoiild  he  ail-  1      ■         •  ,  •      ^1  1 

inittrri;  nndrr    to  practise  thc  siiid  art  ot  phyoic,  within  the  cit}  asKi  circuit 
pitin  ut'iiupri-    aforesaid,  by  the  |;resident  and  rolh  jre  afore<^ai(i,  under  the 
■oniaent.         puiii  of  being  ca^t  into  prison,  if  in  the  preniiset^,  as  is  afore- 
said, he  should  offend. 
TheHiiaT.L.      And  the  said  Henry,  George,  Thomas  Moundford,  John 
was .  K  rt  .1  to.  Argent,  John  Taylor,  and  William  Bowden,  further  say,  that 
*^  ^of  re^     after  and  before  ibe  aforesaid  tin^p  when.  Sec.  tliat  i^^  to  say,  the 
rident*of''thc     first  day  of  Oct (  bcr,  in  the  \v:\v  ol  our  T.ord  JbOb,  abovesaid, 
college  for  one  at  the  college  aforesaid,  at  London  atbresaid,  in  the  parish  and 
vear  nest  M-    ^vard  aforesaid,  the  aforesaid  Thomas  Langton,  doctor  of  phy« 
loving.         ^.^^  ^       prudent  and  skilful  in  the  faculty  of  physic,  and  then 
one  of  the  commonalty  of  the  college  of  physicians  in  London 
aforesaid,  and  one  of  the  electors  of  the  college  aforesaid,  was 
elected  and  chosen  into  the  office  of  president  of  the  college 
aforesaid,  for  one  year  then  next  following,  and  tlie  office  of 
The  said  inc-    president  of  the  college  aforesaid,  then  and  there  held:  and 
sidentand  ^j^jj  Thomas  Langton  being  president  of  the  college  afore* 

cbo8«  clVy    ^^^y  president  and  commonalty  of  the  college  afore- 

T.  M.,  w.  D.,   said,  the  p  i  id  first  day  of  Octol^er,  in  the  year  of  our  Lord  IGOGf 
abovesaid,  at  the  college  aforesaid,  chose  the  aforesaid  George 
anU*to*bnhe   Tumcr,  T!mmn<5  Monndford,  WilliniTi  Dun,  and  John  Arirertt, 
four  censors  of  doctors,  men  jirudent  and  skilful  in  the  faculty  of  physic,  and 
thesiideoUcgc.  ti^g,,  being  four  of  the  college  aforesaid,  to  be  the  four  censors 
or  governors  of  the  said  college,  to  supervise,  search,  correct, 
and  govern,  all  and  singular  the  physicians  of  the  said  city,  and 
other  foreign  physicians  whomsoever,  frequenting  to,  and  ex- 
ercising the  said  faculty  of  physic  within  the  same  city,  and  the 
suburbs  of  the  same  rity,  or  within  seven  miles  circuit  of  the 
said  city,  and  to  punish  their  defects,  in  not  well  everci'^inir, 
doing  and  using  the  same ;  as  also  to  oversee,  and  search  all 
I  ^  I U  b.  1  ^manner  of  medicines  and  receipts  by  the  said  physicians,  ex- 
ercising the  said  faculty  of  physic  within  the  city  of  Lioadon 
aforesaid,  and  the  circuit  aforesaid,  or  any  of  them,  for  the 
curing  of  diseases,  ns  often  af  need  should  be  required,  and  to 
punish  the  said  physicians  exercising  the  fhrnltyof  physic  io 
the  premises,  d(  ]iii<! uents,  by  fines,  amerce meuts,  and  ioipri- 
sonmcnts  uf  liieii  bodies,  and  other  ways  reasonable  and  fit* 
ting,  according  to  the  form  and  effect  of  the  letters  patent 
aforesaid,  and  the  statutes  aforesaid :  and  the  said  Tnoaiaa 
liangton  being  president  of  the  college  aforesaid,  and  the 
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albreraid  George  Torner,  Tbomas  Moondford,  Wiliiam  Duii| 

and  John  Argent,  being  likewise  the  four  ceii«:or8,  or  gover* 

aorsofthe  college  aforesaid,  tbe  said  Thomas  Bonham,  before  The  pfainiiiT 

thetimo  when,  Sec,  that  is  to  say,  the  20th  day  of  October,  in  (ii<i  pni  T;  p 

year  of  our  Lord  1606,  abovesaid,  within  London  aforesaid)  physic  contrary 

that  is  to  say,  in  the  aforesaid  parish  of  the  blesned  Mary  of  {J!ri'**^J|^?  Ij^ 

Bows,  in  tbe  ward  of  Cheap  aforesaid,  did  practise  physic,  and  ihe  forbid-' 

contrary  to  the  form  of  the  aforesaid  letters  patent,  and  the  ^Bgor  ihe 

statutes  aforesaid,  and  the  aforesaid  forbidding  and  command  tidHltaad'^cca- 

of  (he  aforesaid  president  and  censors  :  and  afterwards,  that  is  ton, 

to  Ray,  the  same  20th  day  of  October,  in  the  year  of  our  Lord 

1606,  aforesaid,  the  paid  Tlioraas  Bonham,  at  London  afore-  Afterwards  the 

said,  in  the  aforesaid  parish  of  the  blessed  Mary  ot  Bowh,  in  piaintitfwas 

tbe  ward  of  Cheap  aforesaid,  was  summoned  by  tbe  aforesaid 

censors,  or  governors  of  tbe  college  aforesaid,  to  appear  before  theMUi  ccn*^ 

the  said  censors,  at  the  colles;e  aforesaid,  in  the  parish  and  •on. 

ward  aforesaid,  the  22d  day  of  tlie  said  month  of  October,  upon 

the  premises  to  be  examined,  at  which  22(1  day  of  October,  in 

the  year  of  our  Lord  1G06,  abovesaid,  at  (lie  assembly  of  the 

college  aforesaid,  holden  at  the  college  uioresaid,  at  Loudon 

aforesaid,  in  the  parish  and  ward  aforesaid  ;  afterwards,  that 

is  to  say,  tbe  same  SSd  day  of  October,  in  the  year  of  our  Lord  The  said  q.t., 

I60G,  above^^aid,  before  the  said  (Joorge  Turnery  William  Dun, 

Thomas  IMoundford,  and  Jolin  Argent,  tlu  ri  censors  and  go-  *u,sJthepl5li- 

veniors  of  the  college  aforesaid,  bGcnn<;p  that  the  said  Thomas  tiffbeinewarn- 

Bonham,  by  the  aforesaid  censors  or  i»ovt'riic)rs  of  the  college  cd  did  not  ap- 

aforesaid,  as  it  is  said,  being  warneti  to  appear  at  llie  college  aiore-  himiolw"iuul 

said,  before  the  presidentand  censors,  or  governors  of  tbe  college  ordered  bin  to 

aforesaidi  the  aforesaid  SSd  dajr  of  October,  in  tlic  same  day,  be  arretted  and 

did  not  appear,  then  and  there  it  was  considered  by  the  said  ^g^^f 

censors  or  gf>vprnors  of  the  coIIpi::^  aforesaid,  that  the  said 

Thomas  Bonham,  for  his  disobedience  and  coii(cnipts,  should 

be  amerced  to  10/.,  and  that  the  said  Thomas  Bonham,  for  the 

causes  aforesaid,  should  be  arrested,  and  delivered  into  custody, 

and  tbe  said  Henry,  George,  Tbomas  Moundford,  John  Argent, 

John  Taylor,  and  William  (Bowden,)  farther  *say,  that  after-  r  a  US  a*  1 

wards,  and  before  the  time  when,  &c.  that  is  to  say,  the  24th     |^  . 

day  of  October,  in  the  year  of  our  Lord  I^Oo,  abovesaid,  the 

said  Thomas  Langton,  president  of  the  college  aforesaid,  at 

London,  in  the  aforesaid  parish  of  the  blessed  Mary  of  Bows, 

in  tbe  ward  of  Cheap  aforesaid,  died;  after  whose  death,  and 

before  the  time  when,  &c«  that  is  to  say,  the  S5th  day  of  October, 

in  the  year  of  ourLiord  1606,  abovesaid,  the  said  Henry  Atkins,  h.  a.  deeted' 

a  prudent  roan,  and  skilful  in  the  faculty  of  physic,  and  one  of  to  i>c  president 

the  commonaltv  of  the  coliefire  aforesaid,  and  one  o  f  the  {hen  9^  ^'h- college 

11  r'  1         11  j«         '111-  1  •\  veur 

eight  electors  of  the  college  aforesaid  then  being, at  the  colU  L;e  next  follow ingr» 
aforesaid,  within  London  aforesaid,  in  the  parish  and  ward  andheid,  »nd 
aforesaid,  was  in  doe  manner  chosen,  and  into  the  qiBce  of  pre*  ^  ^ 
aident  of  the  college  aforesaid,  for  one  whole  year  then  next 
following,  and  then  and  there  held,  and  as  yet  doth  hold  the 
said  office  of  president  of  the  college  aforesaid ;  and  the  said 
Henry  Atkins  being  president  of  the  college  aforesaid,  and  the  ^g^'J^'J^ftji^ 
.  tlM  said  srcfidciitaiid  ccaaora,  uad  rcfiued  lo  yield  obedknce  to  iht  president  rad  ccnsoin* 
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aforesaid  George  Turner,  William  Dun,  Tliomas  Moundford, 
and  John  Argent,  bein^  censors  or  governors  of  the  college 
aforesaid,  at  an  assembly  of  the  college  aforesaid  bolden,  at  tne 
eolle&^e  aforesaid,  within  London  aforesaid,  in  the  pariah  and 
ward  aforosaid,  the  7th  day  of  November,  in  the  year  of  oor 
Lord  H;0(),  abovesaid,  before  the  aforesaid  Henry  Atkin*?,  then 
presidcnf  of  the  college  aforesaid,  and  the  aforc-aid  George 
Turner,  W^illiam  Dtin,  Thomas  Moundford, and  John  Argent, 
then  censors  or  governors  of  the  college  aforesaid,  came  the 
aforesaid  Thomas  Bonham  in  his  proper  person,  of  which 
Thomas  Bonham,  when  the  aforesaid  Hf^nry  Atkins,  then  pre- 
sident of  the  coUege,  and  the  aforesaid  George  Tarner,  Wil* 
liam  Dun,  Thomns  Moundford,  and  John  Argent,  then  cen- 
sors or  2:'^vernora  of  the  college  afore-said,  asked  whether  he 
would  ^;atlsfy  to  the  college  aforesaid,  for  hi*»  disobedience  and 
contempts  aforesaul,  and  again  submit  himself  to  be  examined, 
and  to  obey  the  judgment  of  the  eollej^e  aforesaid ;  and  the 
aforesaid  Thomas  Bonham  then  and  there  aniwered,  that  be^ 
before  that  had  within  London  aforesaid,  done  and  practised, 
and  then  after  within  London  aforesaid,  would  do  and  practise 
physic,  no  leave  being  asked  of  the  said  coUeirc,  and  that  he 
would  not,  in  any  thing,  to  the  president  and  censors,  or  go- 
vernors of  the  college  aforesaid,  yield  obedience;  and  then 
and  there  affirming'  the  aforesaid  president  and  censors,  or  go- 
Wherafere  thfi  ▼ernors  aforeraid,  to  ha?e  no  authority  over  those  who  are 
ft  nsors  (irder-  made  doctors  in  the  university ;  by  which  the  said  censors  or 
ptaintiirdlmiild  ^'^'^  offences  and  disolicdience  aforesaid,  Iben 

be  MDt  to pri-  there  ordained  and  decreed,  that  the  aforesaid  Thomas 

«>n«  Bonham  jshouUi  l)e  sent  to  prison,  there  to  remain,  until  from 

£  •  llSb.]   thence,  by  the  president  and  *censors,  or  governors  of  the  col- 
lege aforesaid,  for  the  time  beinr  he  sbould  be  delivered,  as 
Andmadothcir  ^"'^  letters  patent,  and  the  statutes  aforesaid,  it  is  or- 

irarraDt  to  the  dained  and  established ;  and  then  and  there  made  their  war> 
keeper  of  the    rant,  with  the  common  seal  of  the  said  collejre  or  commonalty 
ceive  the  plain-  ^^'^'^-d,  and  to  the  keeper  of  the  prison  of  the  lord  the  Xing', 
tiff,  and  keep    in  the  Compter,  London,  in  the  Poultry,  in  the  parish  of  St. 
hha  in  prison.  Mildred,  in  the  ward  of  Cheap  directed,  and  coumianded  by 
the  said  warrant  to  the  keeper  of  the  prison  aforesaid,  that  the 
mid  keeper  of  the  prison  aforesaid  should  receive  the  body  of 
the  said  Thomas  Bonham,  and  him,  in  the  prison  aforesaid,  of 
the  «n!d  lord  the  King",  there  should  safely  keep,  without  bail 
or  mainprize,  at  the  proper  costs  and  charades  of  tho  arorepRid 
An^thesaid     Thomas  Bonham,  until  the  aforesaid  Thomas  Bunhani,  by  the 
president^d!T^  conunanU  of  the  president  and  censors,  or  governors  aforesaid, 
w^D.jT.M.,''  or  their  successors,  he  should  be  delivered;  which  Thomas 
a^i.  A.,  the    Bonham,  for  his  oflfeoces  and  disobedience  aforesaid,  togeiber 
Aod  w.°a^B4  ^'^^      warrant  aforesaid,  in  form  aforesaid  mad^  the  said 
I.  T.,  as  their    Hcnry  Atkins  then  bein^  president  of  the  college  aforesaid, 
J^nrantade-      and  the  aforesaid  (Jcoige  Turner,  William  Dun,  Thomas 
plSi'fT  'nd     IVloLiriilford,  and  John  Argent,  then  being  the  four  censors  or 
the  warrant  to  govcTiiurs  of  the  collego  aforesaid,  by  virtue  of  the  letters 
the  keeper  of   patent,  and  statutes  aforssaid.  and  the  aforesaid  WilliKm 
J^caiapter,   J^Q^eB  Hsd  Joha  Taykw  as  semnls  of  Ae  sud  HoBiy 
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AtlkinB,  president,  and  of  George,  William  Don,  Thomas 
Moiindford)  and  John  Argent,  and  by  their  the  laid  president, 
and  four  censors  or  governors  aforp^aid,  warranty  the  afore- 
said timp,  when,  &c.  to  one  Michard  Ware,  then  keeper  of  (ho 
said  prison  of  the  lorii  the  Kinj;,  of  the  Compter  aforesaid  at 
London,  in  tlie^uribh  of  St.  Mildred  the  vir«;in,  in  the  Poultry, 
in  the  ward  of  Ubeap  aforesaid,  did  commit  and  deliver  into 
safe  cttstodr,  aceordin^  to  the  form  and  effect  of  the  letters 
patent,  ana  statutes  aloresaid,  as  to  tht  m  H  was  lawful  to  do; 
which  commitment  of  the  aforesaid  Thomas  Bonham,  for  the 
cause-*  aforp<nid,  in  form  aforesaid  done,  is  the  same  trespass 
and  impri.^oiiinont  whereof  the  aforcnaid  Thomas  Honhani 
above  complalneth :  and  this  they  are  ready  to  verify,  and 
thereupon  pray  judgment,  if  the  said  Thomas  Bonham,  his 
action  aforesaid  against  them  ought  to  have,&c. 

And  the  aforesaid  Thomas  Bonham  saith,  that  he,  for  any  Rcpiieatioa. 
thin^  before,  &c.  al1eg:ed  to  fiave  \m  action,  oug^ht  not  to  he  Vlainiiff  pro- 
harrpJ,  l>pran-o  protestino;  that  he  the  said  Thomas  Bonham,  i^jJ^'JIi^-JJ^f^ 
was  nol  iii-uliicicnt,  nor  wa-?  found  by  Iho  aforesaid  president  ficient  to  pra^- 
and  censors,  or  governors  of  tlie  college  aforesaid,  to  practise  tise  pbysic, 
phvfiic,  nor  unfitly  or  insufficiently  to  the  aforesaid  president  "^J^^g 
and  censors,  or  governors  of  the  college  aforesaid,  in  the  art  of  no  penon 
physic  did  answer,  as  the  said  H.  Atkin*,  G.  Turner,  T.  Mound-  r^iouM  pmc- 
ibrd,  *John  Ar;:;cnt,  John  Taylor,  and  Willi. uii  Rowden,  above  [^*  A 1^  «i-  J 

have  a!lcq;od  for  p!ea,  the  said  'i'homas  Hnnlunn  saith,  that  bv  unul 

,.  ,        '  •    , ,       ,.         -J  11    I-  r  .1  J  he  was  cxa- 

the  ulorc-au!  act  in  the  afore'^ard  Parbnnieiit,  of  the  alore»aid  mined, &c.  ex- 
late  Kiivj;  llciiry  Vlil.  holdeu  at  London  aforesaid,  the  afore-  cept a graduata 
said  5th  day  of  A[iril,  in  the  14th  year  of  his  reign,  and  from  ca^rii^'^ 
thence  adjourned  to  Westminster,  in  the  aforesaid  county  of 
Middlesex,  until  the  last  day  of  July,  in, the  i.ith  year  of  the 
reig-n  of  the  said  Kin^,  nnd  then  and  there  holden,  it  was  fur- 
ther enacted  by    authority  of  the  ^nmc    P.nliainent,  that 
whereas  in  the  dioceses  of  England,  out  of  L.oiiuon,  it  was 
not  then  very  likely  always  to  find  men  able  sufijciently  to  ex- 
amine according  to  the  statute  such  as  should  be  admitted  to 
exerciae  physic  in  them,  that  no  person  then  a  Her  be  suffered 
to  exercise  physic  throiii;h  England,  until  the  said  person 
should  bp  pvamined  at  l^ondon,  by  the  aforesaid  president, 
and  three  ot  the  aforesaid  electors  and  should  have  from  the 
8aid  j^resident  and  electors,  letters  testimonial  of  their  appro- 
bation and  examination,  except  he  should  be  a  graduate  of 
Oxford  or  Cambridge,  who  had  accomplished  all  things  for 
his  form  without  any  ^race.    And  farther,  the  said  Thomas  Plaintiff  took 
Bonham  saith,  that  he  the  said  Thomas,  the  second  day  of  w^^^^JJ^j^ 
July,  in  the  year  of  our  T/ord  1505,  in  the  University  of  Cam-  uaivcraityof 
bridge  aforesaid  took  the  degree  and  dignity  of  a  doctor  in  phy-  Cambrkife. 
sie^  and  then  and  there,  that  is  to  say,  the  said  second  da^  of 
July,  in  the  year  of  our  Lord  1593  abovesaid,  in  the  Univer- 
sity aforesaid,  at  Cambridge  aforesaid,  in  the  eounty  of  Cam- 
brid£j:e,  was  duly  and  lawfully  ordained  and  made  a  graduate  of 
tile  University  aforesaid,  that  is  to  say,  doctor  in  physic,  ac- 
cording to  the  laws,  statute,  constitutions,  and  ordinances  of 
the  said  University  of  Cambridge  aforesaid,  and  that  he  the  said 
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Tbomas  Bonbam  theo  and  there  bad  accomplisbed  all  tbinga 
concerning  bis  degree  aforesaid,  by  his  form,  witbout  gracc^ 
ftom  time  to  time)  according  to  the  laws,  statutes,  constitutions, 

on(^  ordinances  of  the  said  ITnlversity  ot'  Cambridge  afore- 
said ;  by  colour  whereof  the  said  Thomas  Kouham,  a  gra- 
duate of  (ho  I  niversity  of  Cambridge  aforesaid,  that  is  to  say, 
buiug  duciur  in  physic  in  the  funu  aforesaid,  who  had  ac- 
complisbed  all  things  concerning  bis  degree  aforesaid,  for  his 
ph^fc^^th^  form,  without  any  ^race,  ibe  said  faculty  of  physic  from  time 
ci^^Loodoiiy  in  the  said  city  of  London,  that  is  to  say,  in  the 

wit  was  law-    nforc-aKl  parish  of  the  Blessed  Mary  of  Bow,  in  the  ward  of 
^fuf-^Limto    Cheap  aforesaid,  did  exercise,      it  was  lawful  for  hiui  to  do, 
*    '  until  the  aforesaid  Henry  Atkitif;,  Geor<;e  Turner,  Thomas 

IVJoundford,  John  Argent,  John  Taylor,  and  William  Bow- 
den,  together  with,  &c.  the  aforesaid  lOtb  day  of  November, 
in  the  fourth  year  abovesaid,  with  force  and  arms,  him  the  said 
Thomas  Bonham,  at  London  aforesaid,  in  the  aforesaid  parish 
of  the  Blessed  Mary  of  Bow,  in  the  wai d  of  Cheap,  took  and 
£•  113  b.  3  imprisoned,  and  *him  there  in  prison  Ion*,',  that  is  to  say,  by 
the  snace  of  seven  days,  against  the  law  and  custom  of  this 
kingaom  of  England,  did  detain,  as  the  aforesaid  Thomas 
Bonham  above  against  them  complainetb,  and  this  he  is  ready 
to  verify :  whereupon,  inasmuch  as  the  aforesaid  HenryAtkins, 
George  Turner,  Thomas  Moundford,  John  Argent,  John 
Taylor,  and  William  Bowden,  the  trespass  and  imprisonment 
aforesaid,   above  have  acknowlccl^^  d,  tiie  said  Thomas  Bon- 
ham prays  judgment,  and  his  damages,   by  reason  of  the 
trespass  and  imprisonment  aforesaid,  to  be  adjudged  unto  him, 
Dtnrantr.      Scc,   And  the  aforesaid  Henry  Atkins,  Geoiige  Turner,  Tho- 
mas Moundford,  John  Argent,  John  Taylor,  and  WilUam 
Bowden  say,  that  the  aforesaid  plea  of  the  aforesaid  Thomas 
Bonham,  above  bv  replication  pleaded,  is  not  sufficient  in  law, 
for  him  the  said  Thomas  Bonham  to  maintain  his  said  action, 
against  them  the  said  Henry  Atkins,  George  Turner,  Thomas 
Moundfordy  John  Ardent,  John  Taylor,  and  WiUtam  Bow- 
den, and  that  they  to  that  plea  in  manner  and  form  aforesaid  by 
replication  pleaded,  need  not,  nor  by  the  law  of  the  land  are 

bound  to  answer,  and  tbi=!  they  are  ready  to  verifv,  wbere- 
U|)on  (hey  pray  judi^uicnt.  And  that  the  said  Thomas  Bonhaui 
may  be  barred  Iroin  havini?  his  action  aforesaid  against  them, 

^ma»mit-  And  the  aforesaid  Thomas  Bonhaui,  forasmuch  as  be 

suiBctent  matter  in  law,  to  maintain  his  action  afonsaid, 
against  the  said  Henry  Atkins,  George,  Thomas  Moundford, 
John  Argent,  John  Taylor,  and  .  William  Bowdeo,  above 
hath  alleged,  vvhich  he  is  r<^ndy  to  vorify,  which  matter  the 
aforesaid  Henry,  (jeonre,  Thomas  Moundford,  John  Ar2;ejjt, 
John  Taylor, and  Wiiiiani  Bowden,  do  not  deny,  n.or  to  ibe 
same  any  ways  answer,  but  the  same  averment  altogether  toad* 
mit  do  refuse,  as  before  prays  judgment  and  his  damages,  hy 
occasion  of  the  trespass  and  imprisonment  aforesaid  to  he  ad- 

Curimaigtmn  judged,  to  him,  &c.  And  because  the  justices  here  will  ad\  i^o 
themselves  of  and  upon  the  premises  aforesaid,  wliereof  the 
parties  have  put  iheoisclves  upon  the  judgment  of  the  Court 
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aforesaid,  before  that  they  s:ivo  (heir  judgment  thereof,  day  it 
given  to  the  parties  here,  until  in  ei^ht  days  of  St.  flilary,  to 
Mar  their  Juagment  thei  eol^  because  the  saaie  Justices  here 
thereof  are  not  yet^  &e. 


Dr.  BONHAM'S  CASE,  [  114  a.  ] 

Hil.  7  Jac.  1. 

b  IB  adioii  for  &1m  impriioBiMat,  brought  agMwt  the'  imSdent  and  Bonham 

censors  of  the  College  of  Physician  and  Others*  the  defendaols  Justi-  AiviMt 
fied  under  the  charter  for  the  incorpornfion  of  the  C;  llc^f^,  and  the  and  Others, 
slat.  14  and  15  Hen.  8.  cap.  5.  by  which  tlx  charter  is  confirmed,  and  P,VI]Jv»114« 
the  «;tat.  1  Mary,  cap.  9.  cnlarj^ing  the  power  of  the  cemors^and^t  forth 
thai  the  plaiutiff  practised  physic  not  being  admitted,  &c.:  that  being 
examinedt  be  was  fonad  tnsaflidflaty  aad  forbiddaa  to  firactiset  bat, 
aotwithstandiog  audi  probibitioo,  he  afleniards  practised  for  a  month 
or  more,  whereupon  they  amerced  hiin  6/.  to  bo  paid  to  them  at  their 
aeit  asnrmhij.  &c.  and  likewise  enjoined  him  to  forbou'  praetlsing 
any  more  until  he  be  found  suflScient,  S,c.  under  jiain  of  imprisoo- 
meut:  that  be,  continuing  still  to  practise,  was  further  fined  and  or- 
dered to  be  committed:  that  being  questioned,  if  he  would  submit 
to  the  said  College?  he  replied,  that  he  bad  practised  attd  would  prac- 
tise wilbont  leave  of  the  College  <  and  denied  that  by  the  statate  tbey 
had  aey  eothority  over  him,  he  having  takea  his  degree  of  Doctor 
of  Physic,  within  the  University,  regularly;  whereupon  the  censors 
Ofdeied  him  to  prison,  which  was  executed  accordingly.  The  plaintiff' 
in  his  replication  shewed  the  clause  in  the  act  upon  which  he  rrltrd. 
and  averred  that  he  had  taken  the  degree  of  Doctor  of  Pltysic  in  the 
UniTersity  of  Cambridge,  aad  practised  physic  in  the  City  of  London 
as  he  well  might:  upoa  demurrer  to  this  replication  Judgoiant  was 
givea  for  the  plaintiff. 

Besolvedr— t*  The  censors  had  no  power  to  commit  the  plaiatiff  for 
sny  of  the  causes  mentioned  in  the  bar.  Because  the  said  chmse  which 

gives  power  to  the  said  censors  to  fine  and  imprison  docs  not  extend  to 
the  clause,  "  Fhat  none  in  (hp  said  city,  &c.  exercise  the  said  fa- 
culty, ^c.  '  which  clause  proiulnts  every  one  from  practising  in  London, 
i^c.  without  licence  of  the  president  and  College,  but  extends  only  to 
fnaisb  these  who  practise  in  London,  pre  dMfMif  mat*  la  nsw  lene  «m- 
f  Hwde,  fmdgmU^  el  tOeiUb  ftaiUMte  mUlelMet  so  that  their  power  is 
Kmited  to  the  til  and  not  to  the  good  use  and  practice.  8.  Admitting 
the  censors  had  power,  yet  they  have  not  pursued  it; — 1.  Because  the 
cen<K>r«  alone  have  power  to  fin<^  and  impriaon  whersai  licre  the  pre** 
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rfdmit and  ttaaon inpoMd  tbis  fine  of  51.  Tbe  pUntilT'ini  wmt 
uoned  to  appear  before  the  president  and  censors,  and  for  not  appqw- 

il^  was  fined  5f.,  whereas  tbe  president  bad  no  authority.  3.  The  fina 
imposed  by  them  hy  virtue  of  this  act  belong  to  the  King  and  not  to 
thcin,  and  jct  the  fine  is  limited  to  be  paid  to  themselves,  i^c.  and  for 
noupajment  they  have  imprisoned  him.  4.  They  ought  to  have  com- 
mitted the  plaioUflT  immediately,  although  no  tiine  be  limited  in  the 
act  5.  Their  proceedings  o  u  ght  aot  to  be  by  prol  ioeenoch  ai  Ikir 
eiilfaoft^  ie  by  poteoiaad  utt  of  peilimMiitt  mod  especially  it  bsieg  te 
fine  and  imprison.  6.  The  act  giving  a  power  to  impriiOB  natil 
he  be  delivered  by  the  president  and  censors,  or  their  suceessofl^ 
shall  be  Ukea  stricUj^  or  otherwise  the  liberty  of  the  solycct  is  at 
their  pleasure. 

*1.  None  can  be  punished  tor  practising  physic  within  Loadoa,  but 
by  forfdtvee  of  U.  a  monlbt  which  b  to  be  reeovered  by  tte  Inr* 
8.  If  aoy  pracUse  physic  there  for  lees  time  tfaaa  a  month,  he  shall  kt- 
ftit  nothing.  S.  If  any  penon  prohibited  by  the  statute  olM  ie  ase 
b0me  eeeynend*,  Ijre.  they  may  punish  him  according  to  the  stabits 
trithin  the  month.  4.  Those  tvhom  they  commit  to  prison  by  tbe 
statute  on^ht  to  be  committed  iraraedialeiy.  5.  1  fie  fines  which  fh^'T 
assess  according  to  the  statute  belong  to  tii©  Kin^;.  6.  They  cannot 
impose  fine  or  imprisonment  without  mailing  a  record  thereof.  7.  Tln 
canse  for  which  they  impo!>e  a  fine  nnd  impnaounesii  onghi  tobeca^ 
tain  t  for  it  ie  timvenaUe.*  S*  C.  1  Brown,  m. 


[  *  114  a.  ]  *  Tbow At  BoNRAif,  doctor  in  philosophy  and  physic,  brought 
Carth.  m.  action  of  false  imprisonment  against  Henry  Atkins,  GeoffS 
6  Mod.  125.  Turner,  Thomas  Moundford,  and  John  Argent,  doctors  in 
llMiJajfi^*'     p^iv'^ic,  and  John  Taylor,  and  William  Bowden,  yeomen;  for 

2Brown.  that  the  defendant.^,  the  JOth  November  anno  4  JflCoW,  did 
256, &c.  1  Lxi.  imprison  liim,  and  detain  him  in  prison  seven  days.  Thcde- 
cJiTb^^'ph  pleaded  tlie  letters  paleut  of  King  H.  8.  bearing  date 

A.'"vinfAb.^'  ^  September  armo  10  of  bis  reign,  by  which  be  redteii 
Php.  A.  4     Quod  cum  Regit  officii  sm  mtmm  mUrabalur  tUiumis  turn  Ae* 
Bur.  2188.     minumfielicHaiiomidraiionr  consuUrey  idauiemvel  imprimis 
Jbre  si  improborum  ronatihus  (empestive  occurreret^SfC.  .AnH 
by  the  came  letfers  paterit,  the  King  granted  to  John  Cham- 
bre,  Thomas  L*inacre,  Ferdinando  de  Victoria,  John  Halswel, 
John  Frances,  and  Uobert  Yaxley,  quod  ivsi  omnesque  hoiid' 
nes  rjusdemfacullaiii  de  H  in  eivUar  London  sint  inredno* 
mine  unum  corpus  et  eommvnUas  perpetuoj  per  nomen  pnai' 
deniis  et  collegii,  sive  communHatisfacuUati$  medicincB  London^ 
S:r.    And  that  they  miErht  make  meetins^  and  ordinances,  &c. 
But  the  case  at  bar  doth  ])rincipall  v  consist  on  two  clauses  in 
the  charier.    The  first,  concessi»ius  rfifim  eisdem  prftfiderdi  d 
eollegio  seu  communiUUi  et  successoribus  suis^  quod  nemo  M 
ditctoctv^l^  atU  penepUm  mUUmU  in  dremiuejmdmftt' 
erceat  iSetam  faeuUatem  medkinm^  nui  ad  koe  per  diwf  pn> 
$idenC  et  commmnW  sett  mccessores  suos,  qui  tempore  fierinlj 
admis^ifs  sil  per  ejufdem  prtrsidentis  et  coUegii  literas  sigiUo  suo 
[*114b«]  communt  sip^il/ai'  sub  pcvna  centum  *  soSdorum  pro  qnoUbd 
mcitfc  quo  non  admiuus  emdcm /mtUiuem  eaercueritf  dimH 


Digitized  by  Google 


lUb.— 115  a. 


BONUAMS  CA8£. 


3G9 


itide  donC  Rerri  ft  htcredibus  suts^  et  dimiditm  dkV  pritsidenti 
ti  eoUegio  (ipplitmntP^  Sre,  The  second  claule  is,  which  im- 
BMdMtMy  f<»llow8  in  these  words,  prmierea  vohiil  et  comestit 

pro  se  el  succes$&r^m  suis^  fuaiUum  in  se  fuit,  quod  per  prac- 
sidenC  rnffr^lrrvi  prcndicr  rontmrniitaf  pro  tepipore  ezist''  el 
eorum  ^ /(re r'^ sores  ijnpcrpeJiinm^  quatiior  ^ivr^tilis  annts  per  ipsos 
digereni  qui  hnbercnl  supervhitm  et  scrutimumy  correeiiomm  et 
gubemationem  omnium  el  siuguhrum  diet*  civilatis  meiUeomnf 
.iMMltim  facuUaCmedimnm  in  eadem  eMt^te,  ae  ^liontm  w^edU 
9onm  Jorittsetorum  quarmneunfue  factUlatem  illam  medicinee, 
aliquo  modo  freqUeniantium  H  uientium  infra  eandem  civitatem 
et  suburbiu  rjusd'-m,  s'fi  p  infra  septem  milliaria  in  circuilu  ejus- 
dem .civilalisy  ar  punitionrm  eamndem  pro  deliclis  suis  in  non 
bene  exequend'  faciend'  et  uten  ilia  :  mr/ton  supervisum  ct  scru- 
Maium  omnium  medicinarum^  el  earum  receplionem  per  tftefof 
wmdiou  fem  aUqutm  €orum  htffuimodi  Ugeis  didi  nuper  Megit 
pro  eorum  itifirmUatibui  curmnd^  et  samnuC  dand*  imponend,  et 
utend*  qttotiU'ti  quanda^pus  futrity  pro  comm  ido  et  ulilitat* 
eorundoH  ligeorum  dicli  nuper  /t<\qfr?  •  i((r  qftod  punilio  eorun-* 
dem  medico nwi  ulentium  dtc/fr /(tcu/late  medicuiui  sirifi  pncmiss* 
deliaquentium  per  fints^  ameradmcnta  et  imprisonamt/W  cor- 
porum  suorum,  ct  per  alias  vias  rationabiles  et  congrwu  exe^ 
queretury  prout  by  the  said  charter  plemtu  liquet.  El  (fuoi 
viriuie  prad'  iiierarum  palentium  prmd^  J.  Chambre,  Tho^ 
Li/tacrr^  SfC,  etomnes  homines  ejtudem  facuUatis  in  civiC  pned" 
fuer*  unum  corpm  ct  commtimlm  perpeC  sive  collegium  pcrpe- 
tiiuin.    And  afterward^  bv  act  of  parliament  made  anno  (u)  (a)  14  &  15  H. 

Hen.  8.,  it  was  enacted  that  the  said  corporalioii,  and  every  jyJ'^^J^"* 
f^rant,  article,  and  other  things  in  the  said  lettetB  patent  con-  2,1*  khuuI's 
ttttned  end  specified,  should  be  approved,  granted,  ratified,  physicians  3. 
and  confirmed,  &c.  tn  tarn  mnphet  largo  modo proul  poteril  ac- 
ceptarif  ct^^Oarij  eteonHrui  per  ensdem  litems  patentes.    And  i J;  1/,  172, 212' 
further  it  was  rnnctod  that  the  said  six  persons  named  in  the  215,  24(^24;, 
said  letters  patent,  as  principal  of  the  said  college,  should 
elect  to  them  two  others  of  the  said  college,  who  should  be  ^40^21,1^9, 
Baaed  elecliy  and  that  the  said  elects  should  choose  one  of  thens  I60.  Cr.  Car. 
to  be  president  as  by  the  said  net  appears:  and  further  they  256.Paitn.486. 
pleaded  tbe  act  of  (A)  I  Marias,  by  which  it  is  enacted,  Quod  {*^|^f.*/p''h^^- 
quiBdam  coiKegsio  per  Uleras  patentes  de  incorpor  all  one  facta  per  7,'"lu.*r.  1  ua.' 
pfeedirt*  mtper  Re^rm  medim  London.    El  omnes  clausula:  et  172, 173,212. 
ttrtiruli  coijffvf''  in  eadem  concessione  approharrriluryconcederen'  ^JjJ' g^^J ' J* 
t«rj  rati/ic(iren(ar  et  confirvi  per  prasdicC  Vari,-  in  considera-  ijouw263!  * 
Uoiie  cujtis  inactitaV  fuit  atttkoritale  tjutdem  ParHamenH,  Cr.  c«r.  257. 
Quod  prad^Uatut'  el  aeium  Pariiamenti  manmilftts  orHeuih  J';^*^-^*;-** 
ek  doitsmik  in  eadem  content*  extunc  imposterum  starent  et  con*  g  oroi^.  2.^7, 
finuarenl  in  pleno  robore,  Src,     And  further  it  was  enact-  262,265,  266. 
*fd,  "  'VhM  whonsoever  the  president  of  the  colleije,  or  com-  [*  U5  a.] 
monalty  of  the  faculty  of  phy^>ic  at  London  for  the  time  being, 
Of  8uch  us  the  said  president  and  college  shall  yearly,  ao« 
•*  cording  to  the  tenor  and  meaning  of  the  said  act  authorise 
^to  flearcb,  examine,  correct,  and  punish  all  offenders  and 
**  tmwitresgorj*  in  the  said  faculty,  &c.  shall  send  or  commit 
"  uiy  sofih  offender  or  ofienders  for  his  or  their  offence  or  dis- 
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^  oliedtetice,  contrary  to  any  article  or  clause  contained  in  the 
nid  ji^rant  or  act,  to  any  ward,  gaol,  or  prison  wuhin  tha 
^  same  city  (the  Tower  of  London  except)  that  then  from  time 
to  time  the  warden,  ^oler,  or  keeper,       shall  receive,  &e. 
''  such  person  so  oifendin^,  &c.  and  the  same  shall  keep  at  bis 
**  proper  ch'iri::^*,  without  bni!  or  mainpri/o.  until  such  lime  as 
such  oliefiiler  or  di^obedieitt  be  dihcharged  of  the  said  iinprl- 
'^sonuient  by  the  said  president,  and  such  persons  as  shall  be 
thereunto  authorised,  upon  pain  that  all  and  efery  itteh 
*^  warden,  gaoler,  &c.  doing  the  contrary,  shall  lose  and  forfeit 
**  the  double  of  such  fines  and  amerciaments  as  such  offender 
"  niid  otfciiders  shall  be  assessed  to  pay,  by  such  as  tho  «aid 
"  president  and  collefr,^  shall  authoriseas  aforesaid,  so  that  the 
**  fine  and  aniprciunient  bc^  not  at  any  one  lime  ahove  the  sum 
of  20/.,  ilie  unu  niotety  to  the  Kiog,  the  other  uiuicty  to  the 
president  and  college,  &e."  And  further  pleaded,  that  the 
said  Thomas  Bonham*  April  iO,  1606,  within  London,  agaiart 
the  form  of  the  said  letters  patent,  and  the  said  actj»,  exercebat 
artem  mrdirhm^  nan  admhms  per  literas  prced*  pr(r<ihlnitis  d 
collci^fi  sii^'-i/fo  ear  urn  commutn  sigiliat*  ubi  revera  pra'if  Tho. 
Bonliam  Jail  minus  su  jjiciens  ad  artcm  mrdicince  cxercend\  By 
force  of  which,  the  suid  Thuiaaii  Buiibam,  30  Jprilis  \G06f 
was  summoned  in  London  by  the  censors  or  go?ernors  of  tbe 
collef^e,  ad  comparcnd^  coram  pnetiden^  et  censor'  sive  guber- 
naloriy*  colUpi  ftrted^  at  tbe  college,  &c.  the  14th  day  of  April 
next  foUowini^:.  super  prccmissis  examimnd\    At  which  day 
the  said  Thomas  Bonham  came  before  the  president  and  cen* 
sors,  and  was  examined  by  tlie  ctMisor*?  de  scientin  sua  infucuUate 
sua  in  medicin'  adminislrand' ,    El  quia  prwd"  Thomas  BoiAam 
tie  examim(Mi  minus  apte  et  insuficioHer  in  fnwiF  arte  meiuam 
respondehaty  et  inventus  fuU  super  examinationem  prai  j^f 
pra^  prmsidemt*  et  censores  minus  insujieiens  et  inexperC  ad 
orient  mcdicinw  adminhtramV  ne  pro  eo  quod  prcEd*  Thomas 
Bonham  mulfoties  ante  hnir  exnniUiaius^  et  infrnfrrtit^  per  pr(t' 
fident*  (t  ci  /!soic<:^  de  caasis  preed'  ad  artem  nitdtci/uc  admtni' 
strand^  per  unum  mensem  el  amplius  post  talent  interdidieiKM 
faadtatem  iilam  in  Lond^  prced*  sine  lieentia,  8fc.  ideo  adtune  d 
ibid*  consideratum  fuit  per  prmd^  prmsidenff  el  censores^  fMjf 
prmd^  Thomas  Bonham  pro  imAedientia  et  etmtempC  suis  prxS 
amerciaretnr  to  100s.  in  proximis  cnniitiis  prerd*  prcr^'idcnl' d 
eollegii  persohend'  et  deineeps  absiineret,  Sfc.  quousque  inventus 
f  *115b  3  fit^^il  sujficiensj  S,  e.  sub  jKcna  *conJii  iendt  incarcerem  si  in  pro- 
missis  delinquertt.  And  that  the  said  IMioinas  Bonham,  20Oet. 
1696,  within  London  did  practise  physic,  and  the  same  day 
he  was  summoned  by  the  censors  to  appear  before  the  president 
and  them,  22  October  then  next  following,  at  which  day  Bon- 
ham made  dernnlt:  idm  rr)nsideraliiw  ftiit  per  pra  d"  ecnsores^ 
that  for  hig  disobedieruc  and  contempt  he  slu)iiUl  be  amerced 
to  10/.  and  that  he  should  be  arrented  and  committed  to  custody; 
and  afterward,  November  7,  IGOG,  the  said  Thomas  Bonhasij 
at  Iheir  assembly  came  before  the  president  and  censors,  and 
they  asked  him  if  he  would  satisfy  the  college  fat  his  disobe- 
dience and  contompti  and  submit  himself  to  be  examined^  sad 
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obey  tire  censure  of  the  college,  ^vho  answered,  thai  he  had 
practised  and  would  practise  physic  within  London,  mtUa  a 
tollegio  petiia  venia^  and  that  he  would  Dot  iiabniit  himwlf  to 
the  preudciit  and  censors;  and  affirmed,  that  the  president  and 

cenMior^i,  had  no  authority  over  those  who  were  doctors  in  (he 
university  :  for  which  cause,  the  saiH  four  censor«,  <fr.  Dr. 
'1' tinier,  Dr.  l\f  ounclford,  Dr.  Ar^^eiU,  and  Dr.  Dun,  tnen  being; 
censors  or  governors,  pro  ojj'tnsis  el  inobtdienlia  preed'  adlunc 
et  ib*  ordimnenmi  tt  deereoeruntt  quod  prasd^  Tkomat  Bmham 
in  carcerem  mandartitir  ib*  remmmtr'  quousqm  abiade  per  prw 
ndenC  et  cnisares^  seu  gubemalores  coUeoii  pradC  pro  tempore 
eristen^  dt  liherarelur^  and  there  then  by  their  warrant  in  writ- 
ing::, tinder  (heir  common  seal,  did  commit  tlie  pinintiff  to  the 
prison  of  the  Compter  of  London,  &;c.  absque  buliio  sive  mamt' 
capC  ad  cttsfagia  ct  onn  a  ipsms  Thomas  Uonhnniy  donee  prcedf* 
2*komas  Bonham  per  pracepC  prm^devC  tt  censor*  colleen  prm^ 
me  successor^  suor^  Hbemhtt  essei $  and  Dr.  Atkins  tnen  pre- 
sident, and  the  censors,  and  Howden  and  Taylor  as  their  ser- 
VRnt«,  nnd  hvtlic  conimnnHmcnt  of  the  said  pn^sidrnt  and  cen* 
Sfors,  (iul  ciiri  V  (he  phiinliiV  with  the  iTurraiit,  to  tliegaol,  (fee, 
which  is  the  same  imprisonment.  The  plaintiff  replied  and 
said,  that  by  the  c>aid  act  of  1411.  8.  it  was  further  enacted. 

And  where  that  in  the  dioeeses  of  England,  oat  of  liondoo, 

it  is  not  like  to  find  always  men  able  sufficiently  to  examine 
^  (after  the  statute)  such  as  shall  be  admitted  to  exercise  phy* 
**  sic  in  them,  thnt  it  mnv  l»e  enacted  in  this  present  parliament, 
**  that  no  person  iVoni  henceforth  be  suffered  to  exercjRo  or 
"  practise  physic  through  England,  until  sucli  time  thHt  he  t>e 

examined  at  London  by  the  said  president  and  three  of  the 
^  said  elects,  and  to  have  from  them  letters  testimonial  of  their 

approving  and  examination,  except  he  be  a  graduate  of  Ox<- 
*^  ford  or  Cambridge,  which  have  accomplished  all  things  for 
"his  form  without  any  j^race      and  that  the  plfiintifV,  anno 
Doin.  1595,  was  a  graduate,  ^r.  a  doctor  in  (be  university  of 
Cambridge,  and  had  accomplished  all  things  concerning  his  de- 
gree for  ms  form  without  («)  grace,  by  force  whereof  he  had  ij!  ^ijj?^' 
exercised  and  practised  physic  within  the  city  of  London  until  ^^'^ 
the  defendants  had  imprisoned  him,  ^c.  upon  which  the  de- 
fendant demurred  in  law.    And  this  case  was  often  *argued  [  *  1X6  a*  J 
by  the  Serjeants  at  bar  in  divers  several  terms    and  now  this 
term  the  case  was  argued  by  the  Justice*!,  and  the  effect  ol  i  heir 
arguments  who  argued  against  the  plaintiff  (which  was  divided  ^''ir""^"? 
into  three  parts)  shall  be  first  reported.   The  first  was,  whe- 
ther  a  doctor  of  physic  of  the  one  university  or  the  other  be  by 
the  letters  patent,  and  by  the  body  of  the  act  of  14  H.  8.  re* 
Jitrained  from  practicing  physic  within  the  city  of  London,  &c. 
The  second  was,  if  the  exception  in  the  said  act  of  (/>)  14  11.  8.  (*)  u  &  1SH« 
has  excepted  him  or  not.    The  tliird  was,  that  his  imprison-  8.  cap. 4. 
meat  was  lawful  for  his  said  disobedience.  And  us  to  the  first, 
Ihey  relied  upon  the  letter  of  the  gi  ant,  ratified  by  the  said  act 
of  14  H.  8.  wUich  is  in  the  negative,  sc.  wmo  in  dicta  civitate^ 
SfC.  exercrat  dictam  ficultatem  nisi  ad  hoc  per  pracdicC  prm- 
.  iidenlem  el  commumtatemf  Sfc,  admiteus  sil,        And  this  proi». 
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(a)  llCo.  59a  pomtton  is  a  general  negative,  and  (a)  generale  dictum  esi  gene- 
2iiist!^8i.  ^fHier  ittUiUjgendim/  Bnd  nemo  exclades  all ;  and,  thmfon^ 
Hafd.  305.      "  doctor  of  the  one  nniversity  or  the  other  is  prohibited  within 

this  negative  word  nemo.  And  mnuy  cases  were  put  where 
negative  statutes  shall  be  taken  ^trirtc  rt  exclusive,  which  1  do 
not  think  necessary  to  be  reciteil  lu  re.  Also  they  said,  that 
the  statute  or(/>)  3  H,  8.  c.  11.  M  hicii  in  etiect  h  repealed  by 
(c)  u  &  15  H.  this  act  of (c)  14  H.  8.  has  a  special  proviso  tor  the  universities 


8.  r.  5.  1  Koii.  of  Cambridge  and  Oxford,  which  being  here  left  oat^  doth  de- 

lUstai  Thy-     ^^^^^      intention  of  the  makers  of  the  act,  t]>at  they  did  intend 


has.  4l:ist.25l. 


siciau3.  to  include  them  within  this  general  prohibition,  ftewo  m  cf/cfa 
SBulstr.  185.  chilale^Scc  As  to  the  ?econd  point  they  stron^^ly  held,  that 
169  ^2  2I2  ®®  latter  clause,  "  and  where  that  in  the  dioceses  of  Enff- 
215^  246]  2i7l  "  land,  out  oi  London,"  &c.  this  clause,  according  to  the  words, 
248, 249.  extends  only  to  places  out  of  London,  and  so  macb  the  rather* 
Cr  Jac.  ^Si  ^""^  provided  for  London  before,  nemo  in  dkta  ehUatef 
159,  160.'  *  Also  the  makers  of  the  act  put  a  diMlncdcn  betwixt  those 

Cr.  Ciir.  2,)6\     who  shall  be  licensed  to  practise  physic  in  London,  S^c.  for 
cliSns^        they  ought  to  have  th-^  admittance  and  nlloM-ance  ot  the  pre- 
sident and  college  in  writing-,  under  ihr'ir  cojmuon  seal:  but 
he  who  shall  be  allotved  to  practise  physic  Ihrougliout  Kag' 
•land,  out  of  London,  ought  to  be  examined  and  admitted  wf 
rthe  president  atid  three  of  the  elects ;  and  so  they  said,  chat  it 
wan  lately  adjudged  in  the  King^s  Bench,  in  an  informatioa 
exhibited  aj^ainst  the  said  Dr.  Bonham  for  practi>:no:  physic  in 
London  for  divers  nmnth*^.  to  the  third  point  they  said, 

that  for  his  contempt  ami  dist»be(iience  before  them  at  their  as- 
sembly in  their  college,  they  might  well  commit  itiut  to  prison ; 
for  they  have  authority  by  the  letters  patent  and  act  of  parlia- 
6  Mod.  125.     meat,  and  therefore  for  a  contempt  or  misdemeanor  before 
ib^.  Phy- ^'  <^^y  ^7  commit  him.  Also  the  act  of(40  1  M.  has  givea 

sician*7.  fhem  newer  to  commit  them  for  every  oflence  or  dis^  bedience 
Lit.  Urp.  If  9,  contrary  to  any  article  or  clause  contained  in  the  said  grant  or 
f^*  l  ib  b'^'l  there  is  an  express  negative  nrticle  in  the  said  grant, 

^1.3  21.5  248  ratified  by  the  act  of  14  H.  8.  *quod  nemo  in  dicta  cinitate, 

2iV,  3.',o'  .-^.'ii!  Sfc,  exereeatf  Sfc.  and  the  defendants  have  pleaded,  that  the 
1  Jom  s  2f^3.  plaintiff  hsd  practised  physic  in  London  by  the  spaee  of  one 
Cro?Xjiifm,  Aid  therefore  the  act  of  1  MaricB  has  atttborised 

4  Inst. 251.  *  them  to  intprHon  him  in  this  case;  wherefore  they  concluded 
2BrowDl.257,  against  thr  ii i ifT.  Hut  it  Was  a i-^ued  by  Coke  Chief  Justice, 
^StLui^*  Warhurton  and  Daniel  Justices  of  the  Commorj  Pleas,  to  the 
^yii^gj.*^  *  contrary.  And  Daniel,  J ustice,  conceived,  that  a  doctor  of 
doctor  of  pby-  physic,  of  the  One  university  or  the  other,  fte.  was  not  within 
gicofoneofti.e  the  body  of  the  ict,  and  if  be  was  within  the  bodv  of  the  act, 
SSbSSSody  that  he  was  excepted  by  the  said  latter  clause :  but  Warbur- 
of  the  net ;  n'l  tOH  argued  against  him  for  both  the  points  (  a  )  ;  and  the  Chief 
if  he  ia,  whe-  Justice  did  not  speak  to  those  two  points,  because  he  and  War- 
^^.^fw  the  l'"'*^*^"  2'*^  Daniel  agreed,  that  this  action  was  cleariy  maio- 
latter  ciauie.    taiDable  for  two  other  points,  and  therefore  in  this  action  the 


(a)  a  graduate  doctor  of  one  of  the  uai-  from  the  college  of  phjfsictttns.  College  of 
vcnilies  cannot  practise  i)h)si€  within  ion-  PkgwteiMn*  v.  jJr.  Wet,  10  Mod.  399. '  CW- 
don^  or  seven  rnucs  rvunii,  without  licence  1^  ^Bi^tkfam  t .  LwHt,  I  U.Sayat  4tS* 
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Chief  Justice  oiniUed  to  speak  to  (he  said  two  points:  but  to 
two  other  points  he  and  the  raid  two  other  Joalicea,  Warbur- 

tbn  and  Daniel,  did  speak,  sc.  1.  Whether  the  censors  have 
power,  for  the  causes  alleged  in  their  bar,  to  fiife  and  imprison 
the  plaintiff.    9.  Admitting  that  they  havo  powor  to  do  it,  if 
they  had  pursued  their  power.    But  th»>  (  hiet  Justice,  before  Eulo^amon 
lie  arj^ued  the  points  in  law,  becau'^e  much  wus  said  in  com-  the uiuTersiUe» 
mendation  of  the  doctors  of  physic  of  the  college  in  London,  Coke,CJ. 
and  somewhat  (as  he  conceived)  in  derogation  of  the  dignity 
of  the  doctors  of  the  universities,  he  first  attributed  much  to 
the  doctors  of  the  said  college  in  London,  and  confessed  that 
notliing'  was  spoke  in  their  commendatiun  which  was  not  due 
to  their  merits  :  but  yet  that  no  comparison  was  to  be  made  be- 
tween that  private  college,  and  either  of  the  universities  of 
t>arabrid<;c  and  Oxford,  no  more  than  between  the  father  and 
his  children,  or  between  the  fountain  and  the  amall  rivers 
Which  descend  from  it ;  the  university  ts  alma  mater j  from 
whose  breasts  those  of  that  private  college  have  sucked  all 
their  ficie nop  nnf!  knowledge  (which  T  arknowledffe to  be  great 
and  profannd}  but  the  law  saitli,  fimdc^cil  lex  Jilios  rn^ttgare 
parentes :  the  universit)^  is  the  fountain,  and  that  and  the  like 
private  colleges  are  tanquam  rtvuli^  which  flow  from  the  foun- 
tain, et  meUma  erf  pdere  fimlu  quam  seetari  rnmios*  Brieflf  , 
Academtce  CantahrigicB  et  Oxomm  ttmi  AthencB  nosirm  neitlUi' 
simas,  regni  soles^  ocuH  et  animce  regnij  unde  religio^  humanitasj 
et  doctrinn  in  omnes  regni  partes  uberrimc  dijfiwdnnhfr  :  but  it 
is  true,  nunquajii  sujficiet  copia  laiidaforisj  quia  nunquam  deficiet 
materia  laudis;  and,  therefore,  those  universities  exceed  and 
eicel  all  private  colleges,  quantum  inter  vibuma  tuwrtttui* 
And  it  was  observed  that  Kins^  Henry  VI IL  in  his  said  letters 
patent  and  the  King  and  the  Parliament  in  the  act  of  14  H.  8, 
m  making  of  a  law  concerninsf  physicians,  for  the  more  safety 
and  health  of  men,  therein  follow  the  order  of  a  <^ood  physician 
(Hex  enim  omn  ortcs  censciur  habere  in  serin lo  pecC  sui)  for, 
medicina  *€st  duplex^  remozens^  et  promovens  /  remorcens  mot"  [  ♦  1 17  a.  ] 
hmtf  et  promovens  ad  talutem;  and^  therefore,  five  manner  of 
persons  (who  more  hurt  the  body  of  man  than  the  disease  iU 
self,  one  of  which  said  of  one  of  their  patients,yi/^tej35  tnorbum 
incidit  in  medicum)  are  to  be  removed  : — 1.  Improbi»  2.  Avart^ 
qui  medicinam  magis  avnritice  suce  causa  quam  ullius  bona:  con" 
sciential  Jiducia  profilentur.  3.  Matiliosi.  4.  Temerarii.  5.  7;i- 
scii.    And  of  the  other  part  five  manner  of  persons  were  to  be 
promoted,  as  appears  by  the  said  act,  sc.  those  who  were :  1,  pro* 
found ;     sad  ;  3,  discreet ;  4,  g;rottindly  learned ;  5,  profoundly 
studied.    And  it  was  well  ordained,  that  the  pro^sors  of  phy* 
sic  should  be  profound,  sad,  discreet,  &c.  and  not  youths,  who 
have  no  gravity  and  experience  ;  for  as  one  saith,  Jn  juvene 
theologo  conscientim  detrimenUim^  in  jnrrne  li gista  bursas  detri- 
mentum,  in  Juvene  medico  ccenutern  t/tcrcuicrilum.  And  it  ought 
to  be  presumed,  every  doctor  of  any  of  the  universities  to  be 
within  the  statatesy  se*  to  be  profound,  sad,  discreet,  groundly 
'learned,  and  profoundly  studied,  for  none  can  there  be  master 
of  arts  (Who  is  a  doctor  of  philosophy)  under  the  study  of  seven 
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years,  and  canoot  be  doctor  in  physic  under  seven  years  merer 
in  the  study  of  physic ;  and  that  is  the  reason  that  the  plaintilT 
18  named  in  (he  declaration  doctor  of  philosophy,  and  doctor 

of  pfiy^-ic ;  qutft  ojwrtet  rnrdicum  esse  philosophtim^  uhi  enim 
phihsophus  desinU^  medicus  incipit.  As  to  the  two  points  upon 
which  tie  Chief  Justice,  Warburton  and  Daniel,  gave  judg- 
l.Tbe  eeasora  lueuL  1.  It  was  resolved  by  them,  that  the  censors  bad 
had  not  power  power  to  commit  the  plaintiff  for  any  of  the  causes  roeo- 
iJJntTfffor  twned  in  the  bar ;  and  the  cause  and  reason  thereof  shortly 
anf  of  the  was,  that  the  Said  clautie,  which  gives  power  to  the  said  cen* 
camMiatbe  gor?  to  fine  and  imprison,  doth  not  extend  to  the  said  clause, 
^*  sc.  fjiiod  nemo  indicia  cirilaUySf^c.  e.rrrceat  dictaui  JacuUalem, 

6fC.  vvhicli  prohibits  every  one  from  practising  phytic  tn  Liondon, 
&c.  without  licence  from  the  president  and  coiWe :  but  extends 
only  to  punish  those  who  practise  physic  in  Condon,  pro  dt- 
iiciis  suis  in  non  bene  exetfwndo^faciendo  et  utendo  fiatUaU  me* 
dicinm^  by  fine  and  imprisonment  (b)  :  so  that  the  censors  have 
not  power  by  the  letters  patent,  and  the  act,  to  fine  or  impri'^on 
any  for  practisin^^  physic  in  London,  but  only  pro  delictis  suis 
in  non  bene  exequendo,  4rc.  sc»  for  ill,  and  not  good  use  and 
The  re«ioat    Practice  of  physic.   And  that  was  made  manifest  by  five  rea- 
tbenot        "ons,  which  were  called  vividoB  rationet^  because  they  bad  their 
vigour  and  lifo  from  the  letters  patent,  and  the  act  itself;  and 
(a  H  vib.  418.  the  best  (a)  expositor  of  all  letters  patent,  and  acts  of  parlia* 
2RoU.Rcp-%6.  nient,  are  the  letters  patent  and  the  acts  of  parliament  them- 
{6)2Co.  fif)  a.  selves,  by  construction,  and  conferrinsj  (b)  ail  the  parts  of  them 
[  **117  b.  J  *  together  (c),  optima  staluti  inUrpreluLrix  est  (omnibus  parii' 
3  Co.  59  b.      ctrttf  ejmdem  impeetis)  ipmm  Haiuium/  and      injustum  ett 
<>odb.  3^      fitit  loto  lege  impecia  una  aiiqua  iju$  patiieula  proposita  JwM* 
5C0T99 ?  ^''^  responiere.   The  first  reason  was,  that  these  two  were 

IstReuon.  two  absolute,  perfect,  find  distinct  clauses,  and  as  parallels, 
(c)  Wing.Max.  and  therefore  the  one  did  not  extend  to  the  other ;  for  the 
239-  second  bej^ins,  prcctcrea  voluii  el  concessit,  Sec.  and  the  branch 

8ji.^^'   "  concerning  fine  and  imprisonmeni  iu  parcel  oi  the  second  clause. 

S.  The  first  dause  prohibiting  the  practise  of  physic,  &c.  com- 

Crebends  four  certainties: — I.  Certainty  of  the  diiog  pro- 
ibited,  te.  practice  of  physic.  Certainty  of  the  time,  sc. 
practice  for  one  montli.  -i.  Certainty  of  penalty,  jc.  5/.  4.  Cer- 
tainty in  distribution,  sc.  one  moiety  to  the  Kini:f.  and  the  other 
moiety  to  the  college;  and  this  penalty  he  u  !io  practises  physic 
in  London  incurs,  althougii  he  practii^eb  and  uses  physic  well, 
and  profitable  for  the  body  of  man ;  and  on  this  branch  the 
information  was  exhibited  in  the  BLing's  Bench.  But  the  clause 
to  punifh  delicta  in  non  bene  eseeguendb^Spe^  on  which  branch 
the  cn^e  at  bar  stands,  is  altogether  uncertntn,  for  the  hurt 
which  may  come  thereby  may  be  little  or  ^reat,  ieie  vfl  fj^raie^ 
excessive  or  small,  &c.  and  therefore  the  Kin^  and  the  fuakers 
of  the  act  could  not,  for  an  oHeuce  so  uncertain,  impose  a  cer- 


(b)  Maiu  pruxi*  in  a  physician,  surgeon,  cause  it  breaks  the  trust  which  the  partj 

or  spotfaecsry.  h  a  ?rcat  misdc  iuc^inor  and  had  placed  in  bis  physidaa,  and  lands  to  Hie 

offence  at  common  law,  Mhcther  it  be  for  patient's  dcilruclicM).   Dr.  GroenvelC$ 

curiosity  or  experimeat,  or  bjr  ucglect}  be-  Ld.  Aa>m.  913.  S.  C.  12  Mod.  1 19. 
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taintj  of  the  fine,  or  time  of  imprisonment,  but  leave  it  to  tlie 
censors  to  punish  such  offences,  secundum  quatUUatem  de- 
UeHf  which  is  fndoded  in  theae  words,  per  fines,  amereMmentOf 
mprisotunnent  i  mrporum  tuorum^  ei  per  aHas  vias  ratiamAiles 
et  congmas.  2.  The  harm  which  accrues  by  non  bene  exequendo,  9d  Rmon. 
Sfc.  concerns  the  body  of  mnn  ■  and,  therefore,  it  is  reasonable 
that  the  olfonder  should  be  punished  in  his  body,  sc,  by  impri- 
sonment :  but  he  who  practises  physic  in  London  in  a  ^ood 
manner,  although  he  doth  it  witnout  licence,  yet  it  is  not  any 
prejudice  to  Che  bodjjr  of  man.  3.  He  who  practises  physic  in  3d  Rawon. 
liondon  doth  not  omnd  the 'statute  by  his  practice,  unless  he 
practises  it  by  the  space  of  a  month.    But  the  clause  of  non 
bene  exeqitendo.  ^St.  doth  not  prescribe  any  certain  time*  but  at 
what  time  soever  he  ministers  physic  non  hrne^Src.  ho  shall  be 
punished  by  the  said  second  brauch  :  and  the  law  imth  :;rcat 
reason  in  making  this  dictinctioiiy  for  divers  nobles  (a),  gentle*  (a)  Cart.  116. 
nen,  and  others,  come  upon  divers  occasions  to  London,*  and 
when  they  are  here  they  become  subject  to  diseases,  and  there- 
upon they  send  for  their  physician'^  in  the  countrVi  who  know 
their  bodif«,  and  the  cause  of  tlieir  diseases;  now  it  was  never 
the  racariiiig:  of  the  act  to  bar  any  one  of  his  ou  n  jihvsician  ; 
and  when  Ite  is  here  be  may  practise  and  minister  to  another 
by  two  or  three  weeks,  &c.  without  any  fbrfeiture ;  for  any  one 
who  practises  physic  deae,^c.  in  London  (although  he  has  not 
taken  *any  degree  in  any  of  the  universities)  shall  forfeit  no*  [  ^  118  a*  ] 
tbinc^,  unless  he  practises  it  by  the  space  of  a  month  ;  and  that 
was  the  r<nison  that  the  time  ui  a  month  was  put  in  the  act, 
4.  The  censors  cannot  be  (b}  judges,  ministers,  and  pai  ties ;  -ith  Reason, 
judges  to  give  sentence  or  judgment;  ministers  to  make  sum-      Co.  Ui. 
mons;  and  parties  to  have  the  moiety  of  the  forfeiture,  quia(c) 
aHqtds  non  debtt  etse  Judex  in  propfm  emtta^  into  iniquum  esi 
aliquem  sum  ret  etsejudicem  ;  and  one  cannot  be  jud^e  and  at-  (e)  Co.  l£* 
torney  for  any  of  the  parties,  DyerSE.  6.  65.    '^S  E.  3.  15 
8  H.  6.  19  b.  20  a.    21  E.  4.  47  a.,  Sec,    And  it  -ippcars  in  our  when  an  act  of 
books,  that  in  many  cases,  the  common  law  will  (£/)  controul  pnrlmmeDiis 
sets  of  parliament,  and  sometimes  adjudge  them  to  be  utterly  a 
void :  for  when  an  act  of  parliament  is  against  common  right  rcMoof 
and  reason,  or  repugnant,  or  impossible  to  be  performed,  the  pu^^nant  orim- 
common  law  will  controul  it,  and  adjudge  such  act  to  be  void  ;  pgjSlne?  the 
end,  therefore,  in  8E.     JOa.  b.  Thomas  Trcj^or's  case  on  the  common 
statute  ot  VV  .  i.  c.  iJS.  et  artic'  super  ckartas^c,  9.  llvy\v(e)  wiilamudje 
saith,  some  statutes  are  made  against  law  and  right,  which  * "^^^ 
those  who  made  them  perceiving,  would  not  put  them  in  exe-  Examples. 
cutlott  (c):  the  stat.  of  W.  9,  (f)  c.  9U  gives  a  writ  otCettamt  (d)  7  co.  1 4  „ 

»  Calvin's  t  a.,,  . 

2Hruwal.  198,  265.    Hard.  140.       (f )  8  E.     :^ft  h.       (/)  2  Inst.  401»4»2, 


«'  f) 


(c)  Lord  EUcsmere  observes,  (Observations  "  ing  uo  the  matter,  frustrate  the  patent  of 
oo  the  Reports,  p.  91.)    And  for  aoTeltj  in  **  King  Henry  VIII.,  whereby  the  college  was 

'  r.  ih-irihmri\  rusr.  [he  Chirf  Jii'^ticc  hav-  *'  crcrtrd,  and  tramples  upon  the  act  of 
uig  no  precedent  lor  hini,  but  many  ^ud|;-   **  parliament,  14  Sl  15  ti.  8.  whereby  that  pa- 

in 

being  accoopuied 


**  raents  sfluoat  him,  jet  doth  he  strike  m  **  tent  was  confirmed,  blowing  them  bolt 
"  sunder  the  bars  of  government  of  the  Col-   **  away  as  vain,  and  of  no  value,  and  this  ii 
lege  of  Pbjrsiciana}  and,  without  any  pait»>  "triumph  of  himself  being  accoopaaiet 


Digitized  by  Google 


S76  BoKUAM  s  Case.     Part  Vlll.^llSa. 

hceredi  petrnti  svper  hcpredem  tetuni  t  l  super  eon  qvihus  aliena- 
turn  fucrit  hujusmodi  tenemenlttni :  and  yet  it  is  adjtidgcd  io 
(j)  SB'^o^jJ-  SSB.  3.  («)  Cetsofutt  49,  wbere  ihe  case  was,  two  coparcenera 
F.N.  B."20Ufr  tenant  by  fealiyand  certain  rent,  one  coparcener 

hadisHue  and  died,  the  mint  and  the  niece  shall  not  join  in  a 
(6)2Brownl.    Cessavit,  because  the  heir  (6)  shall  not  have  a  Cc^snrit  for  the 
265.  Vet.  N.B.  cesser  in  the  time  of  his  ancestor,  F.  N.  B.  W9.  F.  and  there- 
442.  Com. Dig.         iigrecs  Plow.  Con).  JlOa.;  and  the  leason  in,  becaui-e  in  a 
rari.R.  27.      Cessavit  the  tenant  before  jud^inent  mny  render  the  arrearages 
and  damages,  &e.  and  retain  bis  land,  and  that  tie  cannot  do 
when  the  heir  brings  a  Cetumi  for  the  cesser  in  the  time  of  his 
ancestor,  for  the  arrearages  incurred  in  the  life  of  the  ancestor 
do  not  be!oni»  to  the  heir  :  and  hocsiuse  it  would  be  a«jtnn«tcom- 
isi^^H^&T'         ri«j;ht  and  reason,  the  common  law  adjud£:e9  the  said  act 
Skinner  464.    of  parliament  as  to  that  poiut  void.   The  statute  of  (c)  Car* 


**  but  ^ith  the  opinion  of  one  .Tudge  only    *'  s^nne  things  that  savonr  of  the  pedantry 


Id  Seijt  HUI*t  copy  of  the  obserrafioBS  in  to  that  fmrt  at  least*  n  confirmed  'by 

Lincoln's  Inn  Librarjr,  there  is  the  following  "  authorities  before  that  c»>c.^ 

manuscript  observation  on  the  slricfurc?  of  In  ihf  Citu  r^f  London  y.  fyood^  18  Mod. 

Lord  Ellesraerc.  *'  in  page  1 17  of  the  Report  Oijy.,Ucbt  wasbrouKht  ia  the  Major's  Court. 

of  Dr.  Iioaham'$  cate^  in  SCo.  it  appears  (a  coartholden  before  the  major  and  aldor* 

*•  that  two  of  4he  t'thrr  .ludfjfs  nj^reed  with  men)  on  a  bye  law,  to  recover  a  forfeitonr 

**  Coke  as  to  Ibe  two  points  of  which  thej  for  refusing  io  serve  the  office  of  sbcnii. 

nve  J  udgmeat  The  second  point  is  io  1 17  and  soch  action  was  brong bt  ta  Ibe  name  «f 

*•  D.  and  the  matter  of  law  in  suj-jiort  of  it,  the  mayor  and  commonalty,  and  it  washeU 

**  which  is  condcnmrd  here,  is  in  pa^e  118,  to  be  error  (  and  per  Holti  C  J.»  **  Wbat  nj 

"e^kthatastatute  against  reason  is  void,  and  "  Lord  Coke  says  in  Btmham^w  emte^  inbtt 

*'  issupported  by  many  authorities  then,  and  SCo.,  islar  from  any  extravagancy,  for  it 

**  by  otners  before,  and  since  in  our  C<ntrLs ;  *♦  is  a  very  reanonablc  and  trtie  ■^aymj^.  thai 

*'  and  theaatiqutty  of  it  is  still  moreaucicnt.  if  an  act  ot  parliameul  shouid  ordaiu  U14I 

*«  Jost  loaL  Lib.  Tit.  2.  Text  I .  Dr.  Btt-  "  the  fame  person  should  W  party  and 

**  kanCs  caur  is  rrportrd  in  2  Brownl.  555  to  "  jud^e,  or  nhirh  is  tbr  ^nmf^  thing,  jnd'^r 

&66{  and  in  p.  860,  it  appears  that  the  case  to  bis  own  cause,  it  wouid  be  a  void  act 

was  argued  by  all  the  Jnsliees  of  C.  B.,  of  pariisment  \  for  it  it  impoenMe  ttut 

*'  and  at  two  several  dajs  it  was  argued  hy  *'  one  should  be  judge  and  party,  for  tbe 

**  Foster,  Daniel,  and  Warburton,  against  tho  "judge  is  to  determine  between  party  aodl 

plaintiff,  and  the  sccodU  day  Uy  VValimley ,  **  party,  or  bclvicea  the  government  and  Ibe 

*^  J.  and  Coke,  C.  J.:  but  the  argument  of  party «  and  an  act  of  parliament  can  done 

Foster,  Danicf,  and  Warburton,  are  not  "  wron<^,  thoog;h  it  mny  do  sevt  ral  thinp 

reiiorted  bv  llrownlowi  but  he  reports  "  that  look  pretty  odd  ^  tor  it  may  diacbarge 

folly  I  iMt,  the  argument  of  Walrosley  for  one  from  nis  allegianee  to  Ike  f^overaiacsl 

the  plaintiff,  ana  afterwards  that  of  Coke  "  hr          under,  and  restore  him  to  tbs 

againathim.  And  in  page  865,  the  like  rea-  **  state  of  nature .  but  it  cannot  make  one 

**soos  aed  aatlioriHes  are  ||iveB  In  Coke.  **  who  lives  under  a  ^overameui  judge  sad 

**  for  his  opinion,  as  appears  m  his  Reports;  "  party.    An  act  oT  parliament  may  not 

•'and  then  Brownlow  mentiom  only  at  the  '*  make  adultery  lawful,  that  is.  it  cannot 

•*  end,  that  '  so  he  (Coke)  concluded  that  "  make  it  lawful  for  A.  to  lie  with  the  mfi 

**  judgment  shall  be  ealered  for  the  plain-  **ofB.:  but  it  may  make  the  wife  of  A.  to 

**  titr,  vhich  was  done  nrrordin^^ly.'    This  '*  be  the  wife  of  B^,  and  dissolve  ber  mar* 

**  last  report  is,  1  tbiuk,  a  contirtnation  of  .  "  riagewitbA."  Vid.  DuctorandStiid.pkl&d« 

•*Lord  Coke*S  report,  though  Lord  Coke  146^  Diqr  v.  &nrai|gprt  Hob.  87.   Stewmti  ». 

"  only  reports  the  effect  of  the  arguments  Lawton^  \  Blng.  37i.  S.  C.  8  B.  Moore.  414. 

*' of  the  Justices,  who  were  of  opinion  Serjt  Hill,  in  his  copy  of  the  reports,  re- 

against  the  plaintifi,  fol.  116.  There  is,  it  fers  to  Forbe  s  ParLiam.  Ddi.  Vol.  VII.  ^ 

is  trae,  ia  soaie  parts  of  the  aigmaeat  84,  80,  as  meatioaiag  saveial  void  acb. 
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lisle,  made  anno  ^.jE.  1.  enacU,  that  the  older  of  Lhe  Cisler' 
ekM  and  Aug^ustines,  who  have  a  convent  and  common  leal* 
that  the  coinmon  ical  shall  be  in  the 'keeping  of  the  prior*  who 

18  under  the  abbot,  and  four  others  of  the  most  grave  of  the 
house,  and  that  any  decH  sealed  with  the  common  seal,  which 
is  not  po  in  keeping  sliall  he  void  :  and  the  opinion  of  the 
Court  {in  an.  27  H.  6.  Annuity  4  I.)  was,  thnt         statute  was 
(a)  void,  for  it  is  impertinent  to  be  observed,  lur  the  seal  bein^      ainm.  sgg 
hi  their  keeping,  the  abbot  cannot  seal  any  thing  with  it,  and  aenmai.  ml 
when  it  is  in  the  abbot's  hands,  it  i§  out  pf  their  keeping  ipso  ^^^^ 
facto  ;  and  if  the  statute  should  be (6)  observed,  every  common      ^  BrownL 

-----         -  -  -  2u5. 


R7. 


seal  shall  be  defented  upon  a  simple  surmise,  which  cannot  be  2  Inst.  .i  .. 
tried.    Note,  reader,  the  words  *orthe  said  statute  at  Carlisle,  ^  ♦  118 b.] 
cwnoSoE.  1.  (which  is  called  StatuLian  rt!is;iosorum )  are,  Et 
mumper  ordinavU  dominus  Rex  el  sialuUy  quvd  Abbates  CisLerc' 
c<  Prmmomtraten*  ordin^  reHgiowrmm^  Ste*  de  caslero  kabemtt 
ngiUmn  eomtmme^  et  illud  in  cttslodia  Prions  monasterii  $eu 
domus,  et  quatuor  de  dignioribus  et  discretioribus  ejiisdem  loci 
convenlus  siih  prhnto  ntrilfo  Abbatis  ipsius  loci  custad^  drpo\  S,-c. 
Et  si  for  fan  aiiquu  s(  r/pta  oblis^ndnnum^  donaiinnwn^  empliomim^ 
vendilionumi,  alienationuin^  seu  uiiorum  qnorumcuiique^  contraC' 
imm  alio  sigiilo  quam  tali  sigillo  comnmm  sicul  proimiUiC  cus* 
Mif  invemanf  a  modo  »igSiat\  pro  mtUo  penOui  Aa&eonltir 
omnique  careant  firtnitaie.    So  the  atatnte  of  1 E.  6.  c*  14.  gives 
chauntries,  &c.  to  the  King,  aaving  to  the  donor,  &c.  all  such 
rents,  services,  &c.  and  tho  common  law  controuls  it,  and  ad- 
judges it  mid  as  to  services,  and  the  donor  shall  have  llie  rent, 
asarent^eck,  distrainable  ot  common  right,  for  it  would  be 
against  common  ria;ht  and  reason  that  the(c)  Kin^  should  hold  M  ny.si3.pi. 
of  any,  or  do  service  to  any  of  his  ftub)ect%  UEIis.  Dver  313.  oav  2^a.^(£ 
and  so  it  was  adjudged  Mich.  16  &  17filis.  10  Com^  Banco  in  Lit.  lb.  Cm' 
(d)  Strowd*s  case.   So  if  any  act  of  parliament  gives  to  any  Car.  82, 83. 
to  hold,  or  to  have  conii<^an<?  of  all  manner  of  pleas  arising  be-  247**"  f  jo^f * 
fore  him  within  his  manor  of  D.,  yet  he  shall  hold  no  plea,  to  234!  liuRep. 
which  he  himself  is  party ;  for,  as  hath  been  said,  iniquum  est  ^3. 
(Uiqucm  su(b  rei  essejudicem,   5.  If  he  should  forfeit  5/.  for  Mh  Rsioa. 
one  month  by  the  first  clause,  andehoold  be  punished  for  prac^  Otj  l  And.  49. 
tising  at  any  time  by  the  second  clause,  two  absurdities  should  4^^4041 
'follow,— 1.  That  one  should  be  punished  not  only  twice  but  ' 
manytimefl  fi»roneand  the  same  offence.  And  the  divine  saith, 
Quod  (f)  Dftfs^  non  agit  bis  in  idipsum ;  and  the  law  sailh,  Ntmo 
dcbel  bis  puuiri  pro  uno  delicto.    2.  It  would  be  absurd,  by  the  4  Co.  43  ». 
first  clause,  to  punish  practising  for  a  month,  and  not  for  a 
lesser  tine,  and  by  the  second  to  punish  practising  not  only  for  Hcp.»&. 


122. 

4  B  i 

month  in  which  he  practises  physic.    And  all  these  reasons  Wuiu-Mnx^J^S, 
Were  proved  by  two  grounds,  or  maxims  in  law  ;  1.  (g)  Gene-  Gauraiu 
Talis  clausula  non  porrigitur  ad  ea  quas  specialiter  sunt  compre*  timumimmn* 

Ct  tpeciaUier  sutti  eomjtrekaua.  Instance  of  the  application  of  the  maxim.  {jg)  Puj>ttial54b. 
jnondSSO.  Hswkcs't  Mas.  U.  Styles  391. 
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(«)Cro.  El.  hemn  :  and  llie  case  bHffPcn  Carter  and  (/i)  Rin{r«((rad,  HiL 
O**  ^M^ib^'  Cominuni  BancOy  was  cileii  to  this  por- 

1  And.  215.  '  po;«,  where  the  case  in  effect  wan,  that  A.  seifed  of  the  manor 
6  Co.  rii  b.  of  Staple,  in  Odihatn,  in  the  county  of  Southampton  io  fee, 
i65"''2^RoU  ^     of  other  lands  in  Odiham  aforesaid  in  fee,  suffered  a 

Rep.  276.  common  recovery  of  all,  and  declared  the  uf?e  by  indfnliire, 
Winch.  9i.  that  the  rocovprpr  should  stand  seifsed  of  all  the  Innds  and  tene* 
R*"* Jff ' (;-^'***  <^>djliani,  to  the  use  of  A.  and  his  wile,  and  to  tbe 

•J8il.  styiii9i.  lieirs  of  his  hody  begotten;  and  further,  that  the  recoveror 
[*  i  19  a.  ]  *Bhould  stand  seised  to  the  use  of  him,  and  to  the  heirs  of  lib 
body,  and  died,  and  the  wife  survived,  and  entered  into  the 
said  manor  by  force  of  the  said  general  words  :  but  it  was  ad- 
judged,  that  they  did  not  extend  to  the  }<aid  mr^nor  which  was 
specially  named  :  and  if  it  be  fo  in  a  deed,  a  fortiori, it  shall  be 
8o  in  an  act  of  parliament,  which  (as  n  will)  is  to  be  expounded 
Keritrpiuieriora  accordin<;  to  the  intention  of  the  makers.   S,  (b)  Ferbapot' 
^uXZ^iuidun  propter  ceriiiudinem  addita  adpriora  qum  cerHHtime 

md^StruftU   indigent  sunt  referenda.    6E.  Iz  a.  b.    Sir  Adam  de 

etrr'funmr  in-  Clydfow,  Kuiglit,  brought  a  prcBcipe  quod  reddat  against  John 
f^endiT''  ^®  Clydrow  :  and  the  writ  was,  quod  juste,  S;c.  reddat  n^nfimum 
inatanre  of  the  ^  Wicomb  t  t  duas  carucntns  terrcc  ciim  perlinentiis  in  Clj/'irou", 
applicaUon  of  in  that  case  the  town  of  Clydrow  »hali  not  relate  to  the  manor, 
ih«  mutm.  ,1011  imf/nr^/^  fyf  ^  manor  may  be  demanded  withovt  nea* 

67  Lit  Kc^  6^  tioning  that  it  lies  in  any  town,  hot 'cum  perlt'iieiilitff,  althougli 
(c)  LU.Rep.66.  *^  comes  after  the  town,  shall  relate  to  the  manor,  quiaindiffi- 
Winir. Mm.'67!  Vide  3E.  4.  10.  the  like  case.  But  it  was  objected,  that  where 
Stjrles;8.        [^y  the  second  clause  it  was  arranted,  that  the  censors  should 
have  supcrvisum  et  scruiinitfm.  correctionem  el  gubernalionem 
omnium  et  singulorum  medicorum^  £fc»  they  had  power  to  ins 
and  imprison. 

To  Ibat  it  was  answered^!.  That  ikis  is  but  part  of  the 
aentenee,  for  by  the  entire  aentence  it  appears  in  what  maaocr 

they  shall  hnve  power  to  punish,  for  the  word*?  are,  fic  punt- 
tionem  eoruin  pro  delictis  suis  in  non  hnic  vxeqnfndo,  fncin^t 
rel  utendo  iHa  facttllale ;  so  that  williout  question  all  their 
power  to  correct  and  punish  the  physicians  by  this  clause  li 
only  limited  to  these  three  eases^  se.  in  mm  eefie  exequmdoy 


fadffido,  vel  utendo,  Ste.  Aho  this  word  pumUtmem  is  liiailed 
and  restrained  by  these  words,  ila  quod  punitio  eorundem  medl- 
rnr?fT7?,  Scc.  7T?  pra'r}{i!^sis  delinqumtiumy  8^c.  which  words  f  ' 
in  prccmissis  delinquenlinm,  limit  the  iormer  words  in  the  tirst 
part  of  this  sentence,  ac  punitionem  eontm  pro  delictis  suis  i» 
non  bene  excquendo^  Sfc.  2.  It  would  be  ab»urd,  that  io  off 
and  the  same  aentence  the  makers  of  the  act  should  cive  then 
a  general  power  to  ptfnish  without  limitation;  aacTaipMiil 
manner  how  the^  shall  puiiisby  in  one  and  the  ^^ame  sentence. 
3.  Hil.  ^8  Fllz.  in  a  quo  warranto  against  the  Mayor  and  Com- 
monalty of  Liondon,  it  was  held,  that  where  a  g:rant  is  made  to 
the  Mayor  and  Commonalty,  that  the  Mayor  for  the  time  being 
l?i  ^*  ahould  have  (d)  plenum  et  integrum  scrutiniumy  gubenudhlUM^ 
et  eoftedumem  omnium  et  singulorum  mysteriorumf  0re*  withoat 
granting  them  any  court,  in  which  shotikl  be  l^al  proceedings 
that  it  is  good  for  search^  wherebjf  a  discovery  may  be  awdeof 
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had  pursiied  Aeir  aalbority^  or  not }  We 
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oflfeoceftand  defects,  ^vhicli  may  be  punished  by  the  law  in  any 
court;  bat  it  doth  not  give,  nor  can  give  tbem  any  irregular  or 
absolute  power  to  correct  or  punish  any  of  the  ^subjects  of  the  [  *  119  b.  3 
hingdoni  at  their  pleasure. 

2.  It  was  objected,  that  it  fs  incident  to  every  Court  created 
by  letters  patent,  or  act  (  I  parliiiiueni,  and  other  courts  of  re- 
cord, to  puaibh  any  misdemeanor  done  in  Court,  in  di.^turbance 
or  contempt  of  the  Court,  by  imprisonment  (o).  To  which  it 
was  answered,  that  neither  the  letters  patent  nor  the  act  of 
parliament  has  granted  tbeoi  any  Court,  but  only  an  (a)  au-  Ta)  Postca 
tbority,  which  they  ought  to  pursne,  as  it  shall  be  afterwards 

saij.  2.  Ifai)y  Court  had  been  e^ranted  them,  they  could  not  Via.  Ab. Coart 
by  any  incident  authority  iinpJicile  jjranted  them,  for  any  mis- 
demeanor  done  in  Court,  commit  him  to  prison  without  bail 
or  mainprize,  until  he  should  be  by  the  commandment  of  the 
fvesident  and  cenaorBt  or  their  successors^  delirered,  as  the 
cenitors  have  done  in  this  cafie. 

3.  There  was  not  any  such  misdemeanor  for  which  any 
Court  might  imprison  him,  for  he  only  shewed  his  case  to  them, 
which,  he  was  advised  by  his  counsel,  he  mijiht  justify,  which 
is  not  anv  odeoce  worthy  ot  imprisonment.    The  second  point  A*a^nf 

>wer,  yettbMj 
ive  not  pui^ 

And  it  was  resolved  by  the  Chief  Justice,  Warburton  and  mM^it* 

Daniel,  that  they  had  not  pursued  it  for  six  reasons.    I.  By  ittBfiiftB 
the  act,  the  rpn^ors  only  have  power  to  impose  a  fine,  or  amer- 
ciament ;  and  tiie  president  and  cen^^ors  iiupo!«ed  the  araercia- 
utent  of  d/.  upon  ihe  piaintili.    2.  The  plaintiff  was  summoned  2d  Reuoa. 
to  appear  coram  pr^detUe  el  ceMonbm^  Sfc,  ei  non  eomparmif 
and  thereforo  be  was  fined  lOl,  whereas  the  president  had  no 
authority  in  that  case.    3.  The  fines  or  amercements  to  be  Sd 
imposed  by  thom,  by  force  of  the  act,  do  not  belong  to  tbem, 
hut  to  the  Kiui^,  lor  the  KinLf  had  not  i^^i  anted  the  fines  or 
amercements  to  them,  and  yet  tiie  fine  is  ;i[)poniltjd  to  be  paid 
to  tiicm,  in  pioxunis  comitiis^  and  tijty  have  imprisoned  Llie 
plaintiff  for  nonpayment  thereof.   4.  They  ought  to  have  com*  4th 
mttted  the  plaintid*  presently,  by  construction  of  law^  although 
that  no  time  be  limited  in  the  act,  as  in  the  statute  of  W.  2. 
cap.  11.(6)  De  serrknlibus,  hti'Jixis^  Sfc.  qui  ad  compotum  red-  (&)  2  Inst. 379, 
df;?r/'  ff  nrntnr,  tS  c.  cinn  f/o/n'  huiusmodi  scrvientium  dederit  eis  W.2.C.11. 
iwtidon  s  co?upotif  ft  contiitgal  ipsos  in  arrun  agus  super  coni"  lugtjiccounta. 
polum  a II  am  omnibus  uUocalis  el  allocandisy  arrestentur  corpora 
torrnn,  et  per  testimonium  eu^torum  ejusdem  eompoti  mittatUur 
et  Uberenlur  proximm  gaolce  domini  Regis  in  partibua  Uli$^  He* 
In  that  case,  although  no  time  be  limited  when  the  aeconptaut 
shall  bo  imprisoned,  yet  it  oni;ht  to  be  done(c)  presently,  as  it  (c) Posteai20b. 
is  held  in      II.  ti.  8  a.  and  the  reai>on  thereof  is  i^ivtii  in  2 ui»t*38b^*'*'* 
Fogassa's  case,  Plowd.  Com.  17  b.  that  the  generality  ot  the  ;)BuUtr.  139. 
time  shall  be  restrained  to  the  present  time,  for  the  benefit  of  FItz.  Bar.  44. 
upon  whom  the  pain  shaU  be  inflicted^  and  therewith  agrees 

Br.  BieeddoB  135.  Br.  Faox  ImpriioameBt  3S.  ILd.  Rtyin.483. 

ip)  Vid.  ante  note  (c)  BtUCa  ene,  p.  lOt,  * 
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r  *       a.  1  Plow.  Com.  206  b.  id  Stradling^'B  *ca8e.    And  a  Justice  (a)  of 
Peace,  upon  Tf«ir  of  the  tSMee»  ougkt  to  comnlt  tJireflMir 
5ih  Iteiwo.     presently.  5*  Foraemuoli  me  the  ceneori  bed  their-eellHM% 
(a)  2Biowia.    oy  the  lettere  patent  and  act  of  pariiament,  which  are  bifh 

266.  matters  of  record,  their  proccfdinf^  otii»-ht  not  fo  be  by  parol, 

^h's  c  9  ^ poliuSj  becRn?p  (hev  claim  aiithorilv  !o  fine  and  impriwn, 

f  Mod.  125.  therefore,  ifjud«imcnt  he  ij-iven  a£?ainst  one  in  the  CotnuKti 

(AJAoteaGOb.  Pleas  in  a  writ  of  recauttuti,  he  hhuli  be  iiueii  and  impri^ 
11  Co  43  b'^^*  Mned,  but  if  the  writ  be  ▼ieontiel  in  the  eounty,  thtNr4ie  tM 
P.  N?B.  73  d.  ^  fined  or  imprisoned,  because  a  writ  of  the  Court  is  not 
via.  Ab..\iDm.  of  record)  F.  N.  B.  in  Recaption.  So  in  F.  N.  B.  47  a.  a  plea 
J  of  trespasi*  vi  et  armis  dotfi  not  lie  if!  the  ronntv  cnnrt.  hunared 

.    )ru.4«a.  (jQyct^&c.  for  thev  cannot  make  a  r(  corri  of  rtne  and  iniprison- 
(«)ABteafo.38  weiit ;  and  reguJarly  they  who  cannot  make  (r)  n  record, cai> 
b.  41    60  b.  'not  fine  and  imprison.  And  therewith  agreea  21  H.  6*  8.  Book 
f6co"  (^^^   orfintrle^titAeeount,  fol.-— .  The  andittpra  iMl(«B«mri 
I  suit.  900.     whoa  they  commit  the  defendant  to  prison  %  a  Jintiea  of  Pnct 
BT.  R.6Ji.     apon  Tiew  of  the  foroa  may  commit,  bnt  be  ought  to  make  a  it^ 
ftkRcaioa.      cord  of  ft.    f).  Foranmuch  a^  the  act  of  14  H.  8.  h«s  ^nveb 
power  to  imprison  till  he  phall  be  delivered  by  the  pre^^ifi^rt 
and  the  ceiiKors,  or  their  nuccessors,  reason  requires  tbt  ii 
obould  be  taken  strictly,  for  the  libertv  of  the  subject  (aa  they 
pretend)  ia  et  their  pleasure;  and  tnis  is  weU  profed  bjs 
jnd!;ment  in  parliament  in  this  very  cane ;  for  wheo  thitaolof 
i4  H.  8.  bad  ^xsen  the  censors  power  to  imprison,  yet  it  was 
tak(*n  Ro  literally,  that  the  ^oler  was  not  bound  to  receive 
BUrh  8!«  they  should  commit  to  him;  and  the  reason  thereof 
Rep.Q.  A.U6.  was,  because  they  had  authority  to  do  it  without  any  Court: 
(if)  2BmrBl.    and  thereupon  the  statute  of  1  Ma.  {d)  cap.  9.  was  made,  (M 
962, 965,  iii^  gaoler  sbooki  receifo  them  upon  a  penalty,  and  yet  nose 
iUf't.Phyt.  f.   can  coamit  any  to  prison,  unless  the  gaoler  receive  bim :  but 
Lit.  Rep.  169,   the  £rst  act,  for  the  cause  aforesaid,  was  taken  ao  literaUyydal 
n'  ''•ah'  349*       necessary  incident  was  implied. 

3&l!   Cr.        121 .    Cr,  Car.  257.    1  Jones  263.    Car.  115.   4  Inst,  251 . 

And  where  it  was  objected,  that  this  very  act  of  i  Mar.  c.  9. 
has  enlarged  the  power  of  the  censors,  and  they  ursed  it  upon 
the  words  of  the  act;  it  was  clearly  resolved,  that  tnesoid  set 
of  I  JIfar.  did  not  enlarge  the  power  of  the  censors  to  fine  or 
imprison  any  person  for  any  cause  for  which  be  ought  not  to 
(*)  14  &  15H.  be  fined  and  imprisoned  by  the  said  act  of(e)  14  H.  8.  Fdr 
Ro1j**598  words  of  the  act  of  Queen  Mary  are,  "according  to  the 

4 lost. 251.      "  tenor  and  meaning  of  the  said  act:"  also  "shall  sendv 
lUst.  Pby».3.   «<  commit  any  oileuder  or  offenders  for  his  or  their  offence  or 
L^riSp.  168*.    "  disobedience,  contrary  to  any  article  or  clause  contsijHJ" 
169,  172, 212»      the  said  grant  or  act,  to  any  ward,  gaol,&c,"  Butinthw 
21 5, 246, 847,  tase  Bonham  has  not  done  any  thing  which  appears  within  (bis 
VfaMtimi      record,  contrary  to  any  article  or  clause  contained  witln" 
Cro.  Jfic  121,    ffrant  or  act  of  14  H.  8.    Also  the  g-aoler  who  refuses 
[  *  120  b.  j  forfeit  the  double  value  of  •the  lines  and  amerciaments  thit 
1S9, 160.        any  offender  or  disobedient  shall  be  ai^se^ed  to  pay ;  whidi 
proves  that  ima  ahall  be  reoeieod  by  any  gaoler  by  force  of 
^  11& '     ibu  actof  U  H.    hut  ha  who  mayte  lawlMly «Md^  aeierp^ 
by  the  act  of  14  H.  8.  and  that  was  aot  BoBham,  as  by  w 
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reasons  an^  causes  aforesaid  appears.    And  ndmiHin"^  ihni  the  Thedeck»» 
replication  bo  not  material,  and  the  defendiints  have  dennined  ^"jj^'^jjnjy 
upon  it ;  yet  forasmuch  an  the  defendantft  have  confessed  in  (iie  the  bar, and tbo 


has  no  cause  of  action,  tnere  he  shall  never  have  judgment :  wants 

but  when  the  (a)  bnr  is  insufficient  in  mnHer,  or  amonnfs  (as  ^bl^wtaSwr^ 
the  case  k)  to  a  corifee«ion  of  the  point  of  the  action,  and  the  ,  y  an  imu 

Eiaintitt  replies,  and  shews  the  truth  ot  the  matter  to  enforce  aadref.  Moor, 
is  case,  and  in  judgment  of  law  it  is  not  material,  yet  the  11^. 
plaintiff  sliall  have  judgment,  for  it  is  tme  Chat  sooietimes  the  ^ 
declaration  shall  be  madocood  by  the  bar,  and  sometimes  tho 
bar  by  the  replication,  and  sometimes  the  replication  by  tha 
rejoinder,  Sec.  but  the  difference  i«t,  when  the  declaration  wants 
time,  place,  or  other  circumstance,  it  may  be  made  j^ood  by 
the  bar;  so  of  the  bar,  replicalion,  Slc,  as  appears  in  18  E.  4. 
16  b.    But  when  the  declaration  waat^  substance,  no  bar  can  ButwlwniUM 
make  it  good ;  so  of  the  bar,  replication,  fte.  and  therewith  decianitioa, 
agrees  6  E.  4. 2.  a  ffood  case,  and  nola  there  dictum  Coke.  Vide 
18E.3.34b.  44E.3.7a.   12B.4.&  6H.7.10.  7H.7.3.SI^^' 

11  H.  4.  2l.,<<tc(n).  itcr'ood.  • 

But  when  the  jilaiEililT  makes  replicatinn,  sur-rejoinder,  <Sl'c.  When  it  sp- 
end thereby  it  appears,  that  upon  the  f  whole  record  the  P^«"  "F^" 
plaintiff  has  no  cause  of  action,  be  shuU  never  have  judgment,  ^c^p^Ja^^^ 
altbougb  tbe  barer  rejoinder,  &c.  be  insuffioient  in  matter;  no  caase  of  M« 
Ibr  the  Court  ought  to  judge  upon  (he  whole  record  (p),  and 
every  One  shall  be  intended  to  make  the  best  of  his  own  case.  "aJJij^JJ*  al- 
Vide  (b)  Ridgeway'f  case,  in  the  Third  Part  of  tnv  Reports  thonifh  the  htr 
62  b.  and  so  these  differences  were  resolved  and  adjudj^oH  be-  or  rejoinder, 
tween  X  Kendal  and  HeUer,  Mich.  25  &  20  Eliz.  in  the  Kmir's  fj:^^^  '^' 
jBeiicb,  and  Mich.  29  «Sl  JO  Eliz.  in  the  baiue  Court,  between  matter, 
(c)  Gallys  and  fiorbry.  t  Hob.  199. 

(i)  Styles  354.       :3Co..S2b.    (r)3Co.52b.    Cro.  El.  62.  lLeon.2i2. 

And  Coke,  Chief  Justice,  in  the  conclusion  of  his  argu-  The  seven 
ment,  observed  seven  things  for  the  better  direction  of  the  UjJIJId  for  t£© 
president  and  eommonalty  of  the  said  college  for  tbe  future,  betterdtiveiioa 
!•  That  none  can  be  punished  for  practising  physic  in  London,  ^f^'' ^  preiident 
but  by  forfeiture  of  5/.  by  the  month,  whicb  is  to  be  re-  i^t^^JX^I. 
covered  by  the  law.    2.  If  any  practise  physic  there  for  a  lege. 
les(^  time  than  a  month,  that  he  ^hall  forfeit  nothing.    3.  If  |  Trii,  R^y,  if  ft, 
any  i^erson  prohibited  by  the  statute  offends  in  iion  bene  exeq\ 
Sfc.  ibey  may  punish  him  according  to  the  statute  within  the 
month.  4.  Those  who  they  may  commit  to  prison  by  tbe  stat. 
ougbt  to  be  comsutted  (d)  presently.  5.  Tbe  fines  wbicb  they  (<i)  Aniea  119 

b.    2  Browal. 

9S6.  2  but.  380.  B«r.44.  Br.  Account  6.  Br.D«t.l6.  Br.  Exec.  135.  Br.Fauxlmpruoaiueaft 
3S.  2B«lalr.ia9.  6Mod.m.  4B.uida696. 

(b)  Vid.  note  (c^  ButC»  caie,  ante,  p.  lOt.  and  1  Williams'  Saunders,  QMlftrv.  j|palicr«t 
Tifpet  V.  May,  \  Bos.  and  Pull.  413.  T       ViH.  alio  BOle  (v)  Fnm^t  CMS, 

(v)  Yid.  Cooi.  Dig.  Pleader,  C.  8^.  £.  37.  aate,  i>. 
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[  a.  ]  *8et,  according  to  the  Btatule^  belong  to  the  King.  6.  They 
eaoQot  impoie  a  fine,  or  impriMnmeot  without  a  reoonl  of  it. 
7.  The  caune  for  which  they  impose  fine  and  impriMNineit 

i)  2  Blown,    ought  to  be  certain,  for  it  is  (a)  traversable:  for  althonigli 
'.Hard. 482.  they  hnvf  Irttor?;  patent  and  an  net  of  Parliament,  yet  because 
the  party  grieved  luis  no  other  remedy,  neither  by  writ  of  er- 
ror or  othernise,  and  they  are  not  made  Judc^es,  nor  a  Court 
(i)  Ante  iiab.  given  them,  but  have  an  {b)  authority  only  tu  do  it,  the  cause 
of  their  commitment  only  is  travermle  in  an  action  of  ftbe 
imprisonment  brought  against  them(G);  as  upon  the  statute 
Tftiie  commit-  of  (c)  Bankrupts,  their  warrant  is  under  the  great  sesl,  snd 
bwScropt  find    by  act  of  Parliament;  yet  hecatipe  fhe  pnrty  j^rieved  )ias  no 
a  partvalMuik-  other  remedy,  if  the  commissioners  do  not  pursue  the  act  and 
^P'»  °*™y    their  commisRion,  he  shall  traverse,  that  he  was  not  a  b  ink* 
fiading!^         ''"Jp^)  although  the  commiseioners  affirm  him  to  be  one:  as 
(c)  13  F1.  c  1  this  term  it  was  resolved  in  this  Conrt^  in  trespass  betweoi 
iiae.cap.      Cutt((Oand  Delaharre,  whm  the  issue  wa8»  whether  Wil- 
(ipAlm,m,  liamCheyney  was  a  bankrupt  or  not,  who  was  found  by  the 
'  '  co'mmi<?fioners  to  be  a  bankrupt ;  a  forfiori  in  the  en^e  at  h^ir, 

the  cause  of  <he  imprisonment  is  travcrs;ii)lc  ( n )  ;  for  otherwise 
the  party  grieved  may  be  perpetually,  w  ithout  just  cause,  im- 
prisoned by  them:  but  the  record  oi  a  force  made  by  a  Jat* 
tice  of  Peace  is  not  traversable,  because  he  doth  It  as  Judge, 
by  the  statutes  of  (e)  15  Rich.     and  8  Hen.  6.  and  so  then 
is  a  difference  when  one  makes  a  record  as  a  J udge,  and  whes 
doMM^idM        ^^^^    thin^  by  special  authority,  (as  they  did  in  the  case  at 
isnot^Tcn-  bar)  and  not  as  a  vludge.  And  afterward'^  for  tlio  said  two  la't 
able.  points,  judgment  was  i^ivcn  for  the  plaiuiiir,  nuUo  contradictnk 

f«)  151L^c>2.  tbcm.    And  I  acquainted  Sir  Thoaiaa  Fleming,  Chief 

811. 6.  e.  9.  joBiice  of  the  King's  Bench,  with  this  j  udgment  aod  wiA  tbe 
reasons  and  caui^es  of  it,  and  he  well  approved  of  the  judg- 
ment which  we  had  given:  and  this  is  the  first  judgment  os 
the  sard  branch  concernini^  fine  and  imprisonment  \\\\k\\  has 

(o)  In  Groenvelt  v.  Bwwett^  I U.  Raym.      record  of  their  firocoedingit  thea  Hm; 

4S8.   Holt,  C.  J.  observed,  that  "  tlu  opi-  **  are  Judges  of  record;  aod,  therefore,  k- 

nion  of  Coke,  that  the  rn<?p  of  tlit  fine  "  cording  to  httnscif  ( 12  Co.  S4.)  their  «cH 
^  and  iraprlsoomeot  is  Lraveriible  was  aa       uro  not  traversiable/'    Vid.  Batten  ^*C»r 

**  opioioD  obiter^  and  nut  pertinent  to  the  rnr,  3  Barn,  and  Cress.  649.   S.  C.  5 Dow. 

**  case  there;  beoinsc  Dr   Bonham  ^as  and  Ryl.  ft58.i  oole (,g) the«lf4N'«A«tea CMT* 

*^  committed  for  praclisiug  without   li-  Vol.  T.  p.  38^' 

tad  not  for  nalpractiee  t  aad  the     (■)  *'Tbe  genenl  rule  of  law.  as  to  ac» 

*'  power  of  commitment  dots  notdtsndto  "  tions  of  frr-.pass  against  persons  h.•^^injf  a 

**  practising  without  licence,  nor  can  they  **  limited  auttiuritj  (and  comutissiooers  of 

'*  inflict  the  said  punishment  for  such  aa  **  bankrupt  are  such  persons)  is  pliifi  a>i 
«  offence.  But  Coke  enlaigcs  oa  their  pow-      clear.  If  they  do  any  act  beyond  the  Unit 

er,  and  includes  n  commllmenl  formal-  '*  of  thfir  Hnthoritv,  thrv  thereby  subject 
'*  practice.   But  Coke  was  irani^ported  thai      themselves  to  aa  action  of  trc6pa6$  ;  bat 

•*  the  doctor  was  a  member  of  the  tJoiver*  **  if  the  act  done  be  withio  the  limits  of 

"  sity,  and  of       rniver<;ity  (as  one  may  "  their  authority,  although  it  mar  hr  rfone 

see  bj  bis  excursions  in  praise  of  **  through  an  errooeous  or  mistakeo  juJg- 

which  bo  looked  opon  at  sffronted  hy  moot,  they  areoot thereby  Iwbletoasw* 
**.  that  prosecution.  And  as  the  said  opiuioa       Uon."   Per  AhhoU  C.  J.  Domell  ^  /'^^ 

•*  was  not  judicial,  so  it  has  not  any  an-  pry.  I  Barn,  and  Cr«^s.  109.    5.  C.  2Do». 

**  thoritj  ia  law  for  its  toundalioa.    Coke  and  Rvl.  S53.  citing  Miilcrs.  Searet  tW. 

«•  hloMwir  aays,  thsl  th«f  oofbt  to  avke  a  Blsck.  1 141. 
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been  given  since  thr  malxln^  of  the  said  charter  ond  acts  of 
Parliament,  and  therefore  1  ibouglK  it  worthy  to  be  reported 
and  piihliahod. 


THE  CASE  OF  THE  CITY  OF  tisib.] 

LONDON, 

Hil.  7  Jacobi  1. 


Wagooar  mm  amtted  npoa  pUiat  in  the  llajor*t  Coari  in  debt,  at  tho  tatt  WAQoicn 
of  the  Chamberlain  of  the  liid  dtj.   To  a  AlaleM  eorptu  to  have  the  f- 
body  of  Ihc  said  Wagoner,  the  return  was,— There  is  a  custom  in  the  p.vill!-^121b« 

city  of  London,  Uiat  no  foreigner  slmll  keep  any  -^hop,  or  n<*e  any 
trade,  in  London.  And  there  is  anothrr  custom,  that  the  Mayor,  Al* 
dcrmen,  and  Commonalty  (if  anj  oust oim  be  tiefectivej  may  "supply 
remedy  for  it  (  and  if  any  new  thing  hap^icQ,  they  mny  provide  reme- 
dy for  it,  8o  it  be««igrvaa  H  Hum  fM  rallMif  •tmmtusm,  et  pro  cmh 
«aal  allWral*  tMnm  ihke  tk/UmVU  «t  ommiim  Mrum  ad  emniem 
i.w^^kt»niium.  That  King  Edward  3.  by  his  letters  patent  granted,  that 
they  mjj^ht  make  by-laws,  and  the  letters  patent  were  confirmed  by 
net  of  Parliament,  and  the  return  thou  s;hcn«5  "^rvpra!  acts  of  Common 
Count  :i  ni.iJo  in  the  time  of  Ed.  4.  and  Hen.  8.  for  inliil)Uiiif;  forrlrrncrs 
to  hoUi  an)  shop  or  shops,  &c.;  and  pcuallics  imposed ;  and  tiiat  alter, 
(shewiu<;  U)eduy)an  act  of  Common  Council  made;  that  no  foreign- 
erthonid  me  any  trade,  mystery,  or  occupation,  withie  the  said  city,  nor 
heepaay  shop  there  for  retailing,  upon  pain  of  forfeiting  bi.%  and  giving 
power  to  the  Chamberlain  to  sue  for  it  by  action,  Ac.  in  the  Court  of 
the  Mayor ;  and  that  sech  aday  Wagoner  used  the  trade  (manuaHs  orcu- 
pntio)  of  making;  candlr<? ;  and  a  plaint  was  levied,  and  the  dofi?ndant 
arretted.  Held,  (he  rustom  and  the  by-law  made  to  enforce  the  ob- 
aenrancc  of  it  are  good. 

Semble  The  omitting  in  the  return  to  shew  thai  Wagoner  sold  any 
cafadles  is  supplied  by  the  avennent  that  be  used  the  tnidu  {^manualU 
eeeaj»cllff.)  S.  C.  S  Brown.  «7a,  984. 


A  habeas  Corpm  was  directed  Mich.  7  Jaeobif  out  of  this  HahetuCvrmu. 
Court,  to  the  Mayor,  Aldannon,  andSherife  of  London  to  ^^J(;;'3;;^^' 
lia?o  the  body  of  J  ames  Wagoner,  who  was  arraated  id  Loodoi^,  Luca«  iHi,  Ac. 
nnd  remained  in  the  custody  of  them,  or  feme  of  them  :  8ir  Kep.y.  a.Vj,' 
'^rhomas  Campbel,  Knight,  Mayor  of  Loinion,  and  the  Alder-  3yJ'o5irf"ii» 
indi^  and  Sebastian  ilut  vey  and  William  Cokeiii,  Sh^riHn  of  121!  .Vnuistr* 

VJQ.    2KoU.  Rep.  m.  Sl)rlec479,  480.  11  Co  l>3,&c.  1  wilsuu  ijV. 
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B«tam.  London,  make  sucli  a  return  that  the  city  of  London,  ai  m- 
iipiadvitat^  quodque  In  mdem  cMsftf  toUi  habetury  et  a  Mo 
tempore  etytn  eontraria  memona  hommm  nam  eviNil  kMe- 

iur  comuetudo,  usitata  et  approbatOy  viz.  quod  si  aliqum  eomme^ 
turfinr^  in  dicta  civitntc  oblevf"  rt  approbaV  in  aliqua  park 
dijficilcs  sirr  drfectiva:  existant^  seu  extiter*  aul  aUquain  eadm 
tivitnte  de  novo  emergenlia  ubi  remedium  prius  non  exislit  seu 
exliterit  ordinaC  emendatione  indigeant  sive  indigerunty  Major 
et  Aldermmmi  chitatii  prmd^  pro  tempore  emtieni*  de  amm 
^^Sinb!  rjutdem  ewitaiU remedium  (a)  congru'  home fid 

B.  R.  in  tbe        rattotU  covsonum,  pro  communi  utiKtate  ehium  dkf  pmfaffir 
time  nf  T  nrd    et  aliorum  fidfUum  domini  Regis  nunc  et  progenitorum  suorm 
Uardw.  407.     fjff  eavdem  con/luent\  appnnere  possinl  ct  pohirrTtnt  ordinal* 
(jiio(i(s  et  qnando  eis  ridehitttr  expedin\  durn  lamen  ordmatio 
hujusmodt  dormno  Jicgi  nunc  et  progeniloribus  suisy  ei  no* 
puh  iuo  uHHt^  et  boHm  fidei  et  eoMona  fit  rationi,  Et  mt- 
rwi  signipcomut  quod  dklu  eomuetkdo^  et  omuee  aUm  mr- 
(•  1S9  a*]  sueludines  civitatis  prced^  a  *iempore  pr€ed'y  <S  r.  usitata^  w* 
thoriiate  Parliamenli  domini  Hichnrdi  nuper  Regis  AngUa  it- 
U}ifirowii.    eundf  post  Conquestttm^  /ipffd  IVestm''  nnno  regni  mi  (b)  sepli' 
mo  lent'  tunc'  Mojori  et  Communilali  ejusdem  civilnlis  et  «rf» 
eessoribui  *«»  raiijicat'  et  confirmaC  fuer\    Et  nos  prafaC 
Jd^or  etAUkrmmim  ae  Vk*  cmtot*  Loud'  preed^  uiterius  mti- 
fiemuus^  quod  in  eornmuni  eoueiHo  tmt^  $eeundmm  eoueueMaidt 
'  JLond"  in  Camera  Guildhalda  tjusdem  civitaC  decinto  quintodie 
Aprilis,  anno  reeni  domini  nostri  Jacobi  nunc  Regis  An^lie^ 
SfC.  quarto,  per  J^eonardum  JfnUidny^  Mifitem^  nuper  Mnjonm 
civitatis  J^ojuf  pr(rd\  et  ejusdnu  (  /i  t talis  Aldtmuimos^  deas- 
sensu  communitalis  ejusdem  ci-citnlis  in  eodt-m  communi  concilh 
asaembiaV  exist*  secundum  prad*  eonsuetudinem  civitalis  prmi 
orduud*  inactitut\  ei  HMHt*  /kit,  modb  et  >rmo,  prout  iuAu' 
gUean^  vertiM  te^pnt^y  viz.  where  by  the  ancient  charter^ev 
lonis^  fftiBcliiws,  and  liberties  of  the  city  of  London,  eon- 
firmed  hv  pundry  nets  of  Purliamcnt,  no  por«5on  not  being  fre« 
ol  Hie  city  ot  London,  may  or  ought  to  sell  or  put  to  sale  any 
vvares  or  merchaiidizeg  u  ithiu  the  said  cit^,  or  the  liberties  of 
the  same,  by  retail,  or  keep  any  open  or  in%vard  shop,  or  other 
iowafd  plaee  or  room,  ibr  shew,  nde,  or  putting  to  sale  of  ia]f 
warM  or  merchandizes,  or  Ibr  use  of  anv  art,  ooeupttioii, 
myitery,  or  handicraft  within  the  same.    And  wiiereas  also 
Fdward,  sometime  King  of  England,  of  famous  memon.*,  the 
third  of  that  name,  by  his  charter  made  and  granted  to  the 
said  city  in  the  tiReenth  )(  ar  of  his  reign,  confirmed  alaob; 
Parliament,  amongst  other  thin^  granted,  that  if  any  cWlMRi 
in  the  said  city  befbre  that  itme  obtained  and  used,  wsra  is 
any  part  hard  or  defective,  or  any  things  in  tbe  same  city  newly 
arising,  where  remedy  before  that  time  was  not  ordnmd, 
should  need  amendment,  the  Mayor  and  Aldermen  of  (he  said 
city,  and  their  successors,  with  the  assent  of  the  CoromoDalty 
of  the  same  city,  might  put  and  ordain  thereunto  fit  remedyi 
as  often  as  it  should  seem  expedient  to  tbeoi,  so  that  sadi  s^ 
dinance  should  be  prolllable  to  the  King,  for  Ibe  prafil  ei  Ifei 
eitiaensy  aodotberbn  poofde  re|iairin|f  to  (heanid  dtjii*" 
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agreeable  to  reason.    And  whereas  by  force  of  the  said  ctif?- 
toros,  franchises,  and  liberties,  and  of  the  charter  laBt  before 
mentioned,  coiifirmed  ns  is  aforesaid  by  Parliament,  the  Lord 
Mayor,  Aldermen,  and  Commoofi,  of  tbe  taid  eitj",  did  iHb 
i9ih  day  of  October  in  the  Iblrd  year  of  (be  rei^n  of  Ed- 
ward, some  time  King  of  England  the  Fourth,  as  a  thing 
thoti£^ht  fit  and  convenient  for  that  time  (rimongst  other  things) 
agree  and  ordain  that  the  baskel-mnker  p,  gold  wire-drawers, 
or  other  foreigners,  contrary  to  the  iilu  i  ties  of  thn  said  city, 
holding  open  i*hop8  in  divers  places  in  tiie  city,  uiid  using  (a)  («)  c«rt.  120. 
m>4teriea  within  (he  teid  *city,  should  BOt  ftem  thenedbrth  [  «  122  b.J 
hold  Bhop9  within  the  liberty  of  the  city  aforesaid ;  but  if  thej 
would  hold  any  shop  or  dwell  in  the  fiaate  liberty,  they  shontd 
duel!  at  Blanch  Appleton,  and  there  hold  shnp-^,  so  as  they 
might  have  sufficient  dweHiti?  there.     And  where  also  the 
fvord  Mavor,  Aldermen,  and  Conimon^i,  of  the  same  citv  did  * 
al^erwards,  the  ]6th  day  of  May,  in  the  17tb  year  of  tiie 
rei^n  of  onr  late  lOTereign  lord  of  Ihmoua  memory  K\n^ 
Henry  8.  a^  a  matter  (bought  fit  and  agreeable  Ibr  that  ttmef, 
ordain,  cstablishy  and  enact,  that  no  manner  of  person  or  per- 
sons being  estrange  from  the  lihortiev  of  the  said  city,  from 
thenceforth  shonld  hold  and  keep  any  open  shop,  within  the 
said  city,  or  liberties  of  the  same,  neither  with  any  lattices  be- 
fore, nor  yet  witliout  lattices  (certain  numbers  of  poor  men 
occupying  the  teat  of  botchers,  taitoniy  end  eoMeri  only  ex« 
cepted)  upon  pain  of  imprisonment,  and  also  to  forfeit  and  to 
pay  forty  shillings  to  the  use  of  the  commonalty  of  this  city, 
as  often  as  he  or  they  should  do  tlic  contrary.    And  where 
al«o  the  Lord  Mnyor,  Aldermen,  and  Commons  of  the  samo 
city  did  afterwards  the  20th  day  of  Jantiary,  in  the  said  17th 
year  of  King  Henry  8th,  (reciting  that  where  at  a  common 
council  holden  the  i6th  day  of  May,  in  the  17(h  year  of  the 
reign  Of  King  H^nry  8th,  It  was  ordained  amd  enacted,  that  no 
manner  of  person  or  persons,  being  estrange  from  the  liberties 
of  this  city,  from  thenceforth  should  hold  or  keep  any  shop  or 
shops  within  this  city  or  liberties  of  the  same,  neither  with  any 
lattices  before,  nor  yet  without  any  lattices,  npnn  pain  of  im- 
prisonment,) further  ordain  and  establish,  that  if  any  person 
or  petrsons,  being  foreigners,  should  hold  aMkcep  open  any 
8D6p  or  shops,  to  is  aforeitaid,  he  should  forfeit  tot  every  time 
so  aping  forty  shillings,  to  be  levied  by  distress,  to  the  use  of 
the  Commonalty  of  the  said  city,  by  tlic  Chamberlain  for  the 
time  being,  or  other  officer  of  this  city,  and  aUo  have  impri- 
sonment by  the  discretion  of  the  Mayor  and  AldOrmen  for  the 
tio^e  being.    NoW  forasmuch  as  divers  and  sundry  ?  I  rangers 
mM  fbVelgners  from  (he  liberties  of  the  Said  city  (nothino^  re-^ 
^rdln^tne  safd  ancient  charters,  franchises,  customs,  or  libe^« 
ties  of  fhe  said  cit^y  and  acts  and  ordinances  heretofore  made 
abcordihg  to  the  same,  but  wholly  intending  their  private  pro- 
fit have  of  late  years  devised  and  practised  by  all  sinister  and 
subtle  means  how  to  defraud  the  said  charters,  I  liberties,  coS' 
tbms,  good  orders  and  ordinances,  and  to  that  end  do  inward- 
J/,  1 A  private  and  secret  places,  osually  and  ordindriiy  she^, 
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teVif  and  pat  to  sale  their  warat  and  merchandizes,  and  U(« 
arts,  trades,  occupations,  roysterieS)  and  handicrans  within 
Ihe  said  city  and  libortit  s  of  the  same,  to  the  great  detriment 

£*  lS3a.J  *an(l  hurt  of  the  said  city,  who  pay  lot  and  scot,  bear  offices 
jinil  untiei|^o  other  charf;eb  vvhicli  8traFig;ers  and  otltub  uul  l'r«e 
aru  not  chargeable  withal,  nor  will  perform.    For  reforma' 
tion  of  which  diiorders,  and  for  avoiding  of  mich  prejudice 
and  damage  aa  thereby  groweth  to  the  freemen  of  the  Mid 
city,  and  is  now  more  of  late  titan  wa«  in  any  time  heretolbra 
sufrei  f  d,  nnd  to  provide  for  the  common  profit  and  «^odof 
the  freemen  and  citizens  of  thin  city  :  it  is  therefore  by  the 
Lord  Mayor,  Aldermen,  and  Cotomons  in  this  comiuon  coun- 
cil assembled,  ordained  and  ebtabli^b'^d,  that  no  person  what* 
soever  (not  faeins  free  of  the  city  of  London)  shall  at  any  tine 
after  the  feast  of  St.  Michael  now  next  ensutag^  by  any  co- 
.  lour,  way,  or  mean  whatsoever,  either  directly  or  indirectly, 
by  him ""^e If.  or  by  nny  other,  shew,  sell,  or  put  to  sale,  any 
wares  or  inerchnndizea  whatsoever,  by  retail,  witfiin  flie  city 
of  London,  or  the  liberties  or  suburbs  of  the  same,  upon  pain 
to  iurieil  Lo  the  Chamberlain  of  the  city  of  London  for  tl^ 
time  being  to  the  use  of  the  Mayor  and  Commonalty,  and  ci- 
tizens of  the  said  city^  the  sum  of  five  pouuds  of  lawful  money 
of  England,  for  every  time  wherein  tiuch  person  shall  shew, 
sell,  or  put  to  sale  any  wares  or  nterchandizes  by  retail,  within 
the  said  city,  liberties,  or  suburbs  thereof,  contrary  to  the  true 
intent  and  meaning  hereof;  and  it  is  tarlher  ordained  and 
established,  that  no  per.>)on  whatsoever  (not  being  free  of  the 
cit^  of  London)  shall  at  anytime  aAer  the  Maid  feast  of  Si. 
Michael  now  next  ensuing,  by  any  colour,  way  or  mean  uhsl* 
ever,  directly  or  indirectly,  by  himself  or  any  other,  tf^fP 
any  shop  or  other  place  wliatsoever,  inward  or  otitward,  for 
shew  or  putting  to  sale  of  any  wares  or  merchandizes  >»hat- 
soever  by  way  of  retail,  or  ui=e  any  art,  trade,  occupation,  mys- 
tery, or  handicraft  whatsoever,  within  the  said  city,  or  the 
liberties  or  suburbs  of  the  same,  upon  pain  to  forfeit  the  mm 
of  five  pound  of  lawful  money  of  England,  for  every  time 
wherein  such  person  shall  keep  any  shop  or  other  place  what- 
soever,  inward  or  oiit;v;ird,   for  shew,  sale,  or  putting  to 
sale  of  any  ware  or  merchandizes  whatsoever  by  way  of  re- 
tail, or  use  any  art,  trade,  occupation,  mystery,  or  haiidicrall 
whatsoever  within  the  said  city,  or  liberties  or  suburbs  of  the 
same,  contrary  to  the  true  intent  and  meaning  hereof:  sU 
which  pains,  penalties,  forfeitures,  and  sums  of  money  to  be 
forfeited  by  virtue  of  this  act  and  ordinance^  shall  be  recorered 
by  action  of  debt,  bill,  or  plaint  to  be  comnieneet!  aiiH  prose- 
cuted in  the  name  of  the  Chaml)erlain  of  the  city  (if  LonduQ 
for  the  time  being,  in  the  King's  Majesty's  Court  tu  })o  hoUea 

[♦  123  b.  j  in  the  chamber  of  ♦the  Guildhall  of  the  city  of  Luiid^a,  he- 
fore  the  Lord  Mayor  and  Aldermen  of  the  said  city,  wbereis 
no  essoign  or  wager  of  law  shall  be  admitted  or  allowed  for 
the  defendant ;  and  that  the  Chamberlain  of  the  said  city  for 
the  time  being  shall  in  all  suits  to  be  prosecuted  by  virtue  of 
tills  act  or  ordioaace  against  any  offender^  recover  the  ocdi* 
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nary  omts  of  rait  to  be  expended  in  and  about  the  proMcatien 
thereof:  and  further,  that  one  equal  third  part  of  all  for- 
feitures to  be  recovered  by  Tirtoe  hereof,  (the  costs  of  the 
Ruit  for  the  rpcovorv  of  tho  snmp  hf>in<^  Hndiictod  and  allowed) 
fthall  b*»,  after  the  recovery  and  x  re i[)t  thcn  cif,  paid  and  de- 
livered to  the  treasurer  of  ChrisTs  Hospital,  to  be  employed 
towards  the  relief  of  the  poor  children  to  be  brought  up  and 
maintained  in  the  said  hospital.  And  one  other  equalthird  part, 
to  bim  or  them  who  shall  first  ^ive  inlbrmation  of  the  oflTeoces 
for  which  such  forfeiturea  ahali  grow,  and  proaecute  suit  in  the 
name  of  thp  Chamberlain  of  the  «nid  cifv  for  recoverv  of  the 
same  (any  thirii>^  in  thi.s  act  to  the  contrary  uotw  ithstaiiding.) 
Provided  always,  that  this  act  or  ordinance,  or  any  thing;  there- 
in contained,  shall  not  extend  to  any  person  or  persons  for 
brin|[in|^  or  causing  to  be  brought  anyYietuala  to  be  told  with- 
in thia  eity  and  the  liberties  thereof;  but  that  they  and  every 
of  them  may  sell  victuals  within  the  fiaid  city  and  the  libertiea 
thereof;  as  they  might  lawfully  have  done  b^'fore  the  mnking 
hereof;  anything  herein  contained  to  the  contrtuy  thereof 
in  anywise  notwithstanding.    Ufferimque  nos  jwaJaC  nunc 
Major  et  Aldermanniac  Vicecom'  civitaiis  prmd'  certijicanius^ 
mtod  eni€  admUum  hrevis  dieii  dmmm  Regit  nobif  diredf ,  eC 
me  huic  sehedulas  annex*  Jae*  Waf^oner  in  brem  iUo  nomimU* 
eaplMS  JuU  in  civUat  prad'  et  in  prisona  dicti  doni'  Regit  mtmt 
&T(h  cfiffoff  no^frum  prccfaC   Vic   detrnC  fnil  virltftr  rtfjusdem 
hilhr  orit^iuaC  ilr  pC  debili  super  doiuind'  qumqite.  librnrum  le» 
S^ahs  rtumeloi  Angii<B  versus  tpsum^  9  die  rm  nsh  SepC  unno  reg- 
ni  domini  Regis  nunc  septimo^  ad  cur'  praid"  donC  Rt:g'  coram 
MunUMlo  Weld  MiUte,  nuper  Alajore^  ei  Aidermamrit  efwiM* 
fdtmi  in  prmd^  camera  UuHdhalda  </iM«f  civitaiis,  feefnuT 
eontuet*  civitaV  prasd^  time  ienV  adteeiam  Cornelii  Fish,  came* 
rttrti  civitat*  /jond*  super  net*  Communis  Concilii  prced*  prrrd* 
15  die  ylprilis,  anno  4.  prad'  ul  prtr  f^  fonfrrf  nffirmat\  cujus 
quidem  billm  orif^*  tenor  srquituriu  ha-c  r<  }  />/i,  yc/iird  Cornelius 
I'^ishy  Camerarius  civilai'  Liond'  qui  7  die  St  pi'  anno  regni  do^ 
miuinatirijaeobimme  Regit  Anf^fias,  Sccseptimon  et  temper 
pottea  hucusque  Juii  et  adhue  eiittit  Camerariut  dieim  civitnt\ 
per  Robertum  Smith  attornaC  suum  petit  vertut  Jacobum  fVa» 
^orrtr  qurnque  librns  legah's  vjonrfce  Angtia;  quas  ei  debet  et  in- 
Juste  dclintty  Srr.  m  quod  eum  in  Communi  Coneilio  secund"  rov^ft- 
eiudt  eivitnl^  prcrd'  in  Caniern  *Gmldhalda  dietcE  eivitrd'  s/luat'  r 
in  parocJiifi  »ancti  MiehaeC  in  Bnssieshaw  in  warda  dt  liussie-  *• 
sAote  Lond^  prtsd^  dedmo  quinto  die  Aprtlit^  on*  Regni  dom* 
notiri  JacM  nunc  Regit  AngV,  Sfc,  quarto,  vigore  Sf  authori" 
iaie  Commumt  Coneuii  Oimt  ordin**t  stabiltC  extitit,  quod 
mtlln  persona  qnwetmque  von  existens  liber  civitaC  fjond'  ad 
aliqund  lempus   post  festum  sfweli  Miek'  Ifftrr  prox'  scqitrn'' 
per  fltiqueni  colort  m,  viam  atff  fnndtrm  qifcpcunque  size  direr fe 
vel  indireclc,  perse  vel  per  uliqutm  uLiuui,  osteuderet,  xenderet, 
out  ad  venditionem  mmerrij  aHqun  mercinwma  out  merehanditat 
qmecunque  per  rvlar  infia  civiiat*  Lond*  Hbertatet  out  tahwV 
^mtd^  tub  pcena  foritfaeere  eamerario  dmiai*  Xjond^  pro  tern* 
pore  exitiCH*  ad  utum  Afoforit  et  Commum*  ae  eivium  tUcV  ei' 
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'  vHfU\  mamum  ^umque  Hbranm  l$§aU$  tnemtm  Anifim  jn 

guolibet  tempore  quo  talis  pers&mt  oUen^eret^  vendnet,  ant  toh 

diliotii  cxponcret^  aliqtfa  merrimovhi  attt  tnerchflvrfi'^nf:  per  rf- 
iaV  infra  dicC  civitaC  iibertnC  mU  suhurh^  cjusdem^  contra  vc- 
ram  inlenlionem  actus  Communis  Concilii  prttd*.  Ciimqwr. 
Imc  el  ilfid*  aulhoritale  prced^  ulUrius  ordinaV  et  slabiHC  tiii- 
Ui%  quad  nuUa  persona  quaeunque  mwn  exi$Uiu  Hbn  civU*  Lnd 
ad  aliquod  temput  pott  dictum  frtlum  sancli  Mich*  tune  pm* 
Sfguent*  per  aliquem  colorem^  viam       vnodum  quxcunque  d!t- 
recte  vel  indireclr,  per  <^n  tct  per  aViqnem  oVrum,  fenent^  o/f* 
qunm  shoppam  (wl  aliiim  locum  (jucmnfnrpfr  inha  xcl  t  i  irruAn'jP 
iuvvard  or  outward^  pio  o6Unsio/i(^  it  rnltt  iojify  out  posii me  ad- 
quorum  mercimomprum  aut  vm  chandn  xn  am  quorumcusique  ti 
vendHiimem  per  viam  retoTt  Angf  by  wa  v  of  retail,  mA  iifew* 
lur  a/i^^  arte,  artifie*^  aeciqiHiiion\  m^sUr%  autnunuuH 
cupathae  quibuscunquey  AngV  any  art.  tradp,  occupation, 
mystery,  or  handicraft  whatsoever,   infra  cvcllaC  Land*  aut 
libertdP  mil  sulntr!)'  fjifsd'sulipccnn  fufisfdcrre  .^ummaw  qtUK' 
que  lihrdrinn  Ir^alis  monetae  AtigUcc  pro  quohbct  tempore  quo 
talis  pirsona  teneret  aliquam  shQppani^  aid  aHum  iocum  quern- 
cunqucy  infra  veleartroy  AngV  iii#afil  or  outwardi  ftnitln- 
f foar,  veadUianat  aut  poiiiiow  aUquarum  mercmomoimm  mtt 
'  merchandisarum  quorumcunque  ad  vendilionem  per  viam  reUF 
aut  uteri  (ur  aJiqua  arte,  nrlificio^  orcupntione^  mysterio,  aulma- 
VUali  Of  capal ior/e  q}(if}uscnnquf^  Arr^f''  any  art,  trade,  occupa* 
tioM,  mystery,  or  liaiulicruit  u  hattiucver,  infra  dicl^  chtlaUn, 
aut  UbtrluL'   tmi  suburb'  (jusdcuiy  conira  veram  inlealtomm 
ocfUf  prcBd*.   Cumque  iuuc  et  ibidem  authorUaie  pratt  uberm 
maeiiiaium  esplUUy  quodommee  pm  quidem  pCBuwy  pannHfaie, 
Jmufiiplures  et  pecuniat  summm  Jbrirfaeiendm  vtrtete  dkli 
fus  sive  ordinii^  Anf^T  ordinance,  recupernrentur  prr  adh- 
mm  debiti,  }>iflfr^  sive  querePy   commensanrP  <l  prosrquttxf 
nomine  camerarii  cirit*  lyond'  pro  tempore  r  risl(niis,  incur\A 
[  •  124  b.  3  re^im  Mqjeslalis  *U'nend'  in  camera  Gutldhaiaa  cixiLuC  Laei 
xoram  Domimo  Miffore  ei  Aldermatmit  ejusdem  eivUat^ief^ 
bus  mdr  eesotC  aut  legis  vadtaHo  edmiiitrefur  aut  eUewdm 
pro  dtfinS.    El  quod  Camerarius  dkfm  eivitaiis  vro  tmpore 
exisfens  in  omnibuf  st  rtis prosequrnd'  virtute  dicl^  act  sivf  ordinis, 
An£[V  or  ordinance,  contra  nfiqurm  offensnrem^  rccupfy&fd 
ordinar'  ctistag'  sfcfrr^   txpcndcnd"  in  tt  circa  prosecuUofKm 
'   '        fjusdaiu    El  uiU  riun,  quod  una  cequaiis  tcrtia  fMtrs  oniMiM 
forisfactur*  recupetand^  virtute  diet*  act*  (cuslag*  seette  pro  ft- 
cupcrjUiaae  earum  exislfuf  deduct  et  altoeai*)  post  recvpff^ 
Uouem  et  recepliontm  inde  solverttur  et  dtliheraretur  Thesauro' 
rio  JJospitalis  ChrisU  disponenduy  Am^  to  be  employed,  crt^ 
opem  pauper^  pueronim  editrandnrum  et  manutemndormn 
dido  /loijiiiali :  et  rum  alia  (t  qua  lis  tertia  pars  illi  vtl  illis  (jui 
prunum  darcL  information'  de  ojfensis  pro  quibus  tales  forisfdC' 
turas  surgtrenty  An^l*  should  grow,  et  prosequer^  seeUmie 
nomirn  Camerarii  dieka  ehitalis  pro  reeuperaHoue  eanm^  0^ 
quo  in  dicta  aeiu  la  contrar'  non  tnntanU^jirout  per  prod'  achm 
communis  concilii  nrtgd*  plene  liqueL   Prmd*  tatncn  dcfendcn^^ 
adum  Communis  ConcOUprasd'  nummepoudemnM^  nee  pacmn^ 
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eodtm  contetUam  aliquaUter  verens  post  dkfjktium  Sancli  Miclta^ 
«lir  III  Acfar  prceif  meHHona^  H  ante  uffimuUkmm  hujus  MUm  wi- 
ghmih^  teil,  direto  $eptimo  die  Srptembris^  amtoregi^damminot' 

tri  Jacobi  mtnc  RegU  ^dngf^  £cc.  tteptimo^  praa  infra  dicC  c/- 

Vftatem  Tjfrndon,  viz.  in  pfirnrhm  Snnrfi  Christophrri  I.nnfimi* 
Hon  t\i'is/rns  persof/<i  lihcr  dictic  civitaits  us  us  est  inunuali  occu- 
palione  of  a  taliow-chaiiiiler,  contra  vermn  intcuhonem  actus 
Communis  Concilii  proid'  per  quod  actio  uccrtvU  pritfaio  qucB' 
mtti  ad  peiendP  exigent  el  kaSemf  de  prasfato  deJemP  A'el'  «if^ 
fue  iibras  modo  petit'  quas  dicC  dejknd^  pMefklo  qmmrtmti  nxm* 
aum  solvit,  licet  saspius.  Sec.  ad  damnum  mcH  qwmttU  quinque 
solidorttrn  et  irtde  produrit  ^fclnnt^  8^c,  super  qunm  quidem  biliam 
original'  paries  pra:d'  placilaverurit,  tt  sic  indt  terminaC  de* 
pendit^  See.  Et  ha'c  t^l  unica  causa  capiionis  tt  drU/ifianis  prced* 
Jacobi  H  agoner  in  prisona  et  sub  custodia  prted'  quam  una  cum 
aorpore  tm  coram  dief  JwHeiariii  dieU  damM  Regis  apud 
tVetimomutii^  ad  diem  in  ftrwt  prad^  eomienl^  parol'  fkAemuB, 
una  cum  dido  brevif  proui  nobii  inieriut  par  idem  braoa  prm^ 

dpi  fur. 

In  this  case  itvA  cis  resolvod,  lli;it  the  said  custom  of  Ijondon,  The  custom  of 
•*  <hat  no  person  whatsoever,  not  henjg  free  of  t)io  city  of  Lon-  |!j^°e^on^ 
^  don,  sbuU  by  any  colour,  way,  or  mean  what»oever,  directly  whatsoever^not 
^  or  imliraetly,  by  hiiaielf  or  any  other,  keep  any  shop  or  any  b«>n!r  free  of 
*f  otb«r  place  wbitmror»  iawwrd  or  ootiraroy  for  shew  or  piii*  ^^^^^^  "/^an 

ting^  to  naleofany  wares  or  merehandizeB  whatioorer  by  wa^  bf  any  eolonr, 
•*  of  retail,  or  use  any  tradp,  occupation,  mysterv,  or  handi-  wsy,  or  mean 
"  craft,  for  hire,  j^ain,  or  sale,  within  the  city  of  London,"  ^^c^t'^'oriodu' 
11,  upon  the  whole  inattor  disclosed  in  the  return,  a  good  rectly,  by  him- 
*(a) custom  (a)  ;  and  that  such  constitution  made  according  to  f  *       a.  J 
Clie  emtom  alleged  ia  IIm  rsturn,  upon  pahi  of  IbrfeiCora  or  5/»  •^or  any 
wat  also  ffood.  "I^"' 

l^ww.  shop  or  any 

other  place  frhataoever,  inward  or  otttward,  for  shew  or  pvMng  to  mIo  of  any  wares  or  merchandiMS 

vhnt^ot'vrr  hv  wnv  of  rrtnil,  or  ^t^''  any  trade,  nrrnpnfion,  niy'^tTv,  or  handicraft,  for  hiri.*,  pain,  or 
sale,  witiuii  tlic  eitvut  Lijiidon,  in  a  good  custuui.  Aud  aa  ordiiiauce  lundc  to  eaturcc  the  custum 
npon  pain  of  forfeitare,  is  good. 

Cro.  £1. 302,  353.   See  three  crises  in  lair,  &c.  33<i»  c^c.    (a)  Bridg.  140.  4  Inst  249,  C*rth. 

And  as  to  that.    1.  Tt  wa^  re>^()lvcd,  that  there  is  a  difference 
between  such  a  cu:jtoin  within  a  city,  &;c.  and  a  charter 
granted  to  a  citv, &c.  to  such  effect;  for  it  is  good  by  way 
of  cu^itom  (6)  but  not  by  grant  i  and,  therefore,  no  corpora-  (&)Lutw.  564. 
tion  made  within  ttoie  of  memory  can  have  aiicb  privilege,  Saiu.  20i. 
iiulew  it  be  by  act  of  parliament.   So  a  castom,  that  goods  ^^^j 'i^p^'^g 
forei;>;n  boui;ht  (c)  and  ti»reijrti  sold  within  a  city  rthail  be  for>  uco.ftia. 
£Bi|e4l»  is  goodf  aa  appean  0yer>  Mich.  10  &  il  £liz.  279.  bat  87  b. 

V  Bridgnuui  140. 

Cart.  115.  Cr)  Moor  .^Sl.  2K«b.  397.  8  Roll.  597.  Pott.  126  a.  128 1.  2firoirDLS87. 
lJofiMl(i2.  Dy. 279. pi.  10. 


(a)  la  WoMe^  mmd  Jmtktvv.  tOe^  4  Barf, 
less.,  it  was  held,  that  a  by-law  to  restiaia 

%  strangers  from  usto^  a  trade  within  a  city,  in 
g^KMl.  And  iu  U>e  case  of  The  Majfor  of 
r«rftv.  Wejbank^  4Bani.  aad  Ald.4S8.  the 
Court  held,  that  a  custom  that  aoas  but  a 


fresBian,  or  the  widow  or  partner  of  a  free- 
nan,  ihould  sell  by  retail  in  the  city  of  York, 

or  the  suburb-^,  ia  valid  in  law.  Vid.  note 
(a).  Chamb&riain  JUondon  t  case,  VoL  ill. 
p.  497. 
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(a)  2  lost.  47 
Postejk  127  b. 
Palm.  5. 
1  Sid.  441. 
Godb.  254. 


(A)  2  Bmwnl. 
178,  179. 
Owen  67. 


D0rc3f  v.  Alien, 


Waitham^,  such  privilege  cannot  be^in  by  charter  (b).  And,  therefore, 
NlTforfciture  Fifth  Part  of  mv  Reports,  IVin.  41  E!iz.  between  Wal- 

canbeioposed  tharo  and  Austin  (c),  in  Commuiu  linnro,  the  case  was,  that 
y»*jfj«^  Kinof  Henry  VI.  granted  to  the  corporution  of  (a)  Dyers  in 
*  ivUect.  London,  power  to  mrch,  Sec*  and  if  they  foand  any  dolb  dyad 
with  lo|(wood,  that  the  cloth  nhoald  be  forfeited ;  and  it  wm 
adjnd^,  that  by  the  patent  no  forfeiture  can  bp  ioipofled  en 
the  ^oods  of  a  ^tihirrt,  nnc^  thrrefnrf'  in  hujw^rriofff  cri^nhrM  far* 
tior  et  jinfnithr  at  rn/i^aris  cotisueludo,  quam  r<  crnlis:  rcz-rr^Wf). 
So  it  appears  by  the  lU-^.  105  b.  the  custom  of  Rippon  is,  quod 
archicpiscopus  {b)  Eborum  ralione  dominii  mi  de  Jitpon  (aim 
Hberialrm  in  vUia  pra^  kabeai  et  m  tempore,  Aamril  ftwrf 
nuUus  in  ead'  viiia  uii  debeut  seu  consuevU  e^fiew  twe  myUorh 
iincioris  sine  licentia  ipsius  archiepiscopi. 

But  Trin.  44  Eliz.  in  an  action  on  the  case  between  Edward 
Darcy,E8q.  plaintiff,  and  Thomas  Allen,  defendant,  the  case 
and  iuakiug  of  ^^afi,  that  Queen  Elizabeth  granted  to  the  plaintiff,  that  he 
pUying^cuds,  should  have  the  sole  traffic  with  (c)  playin^^^rds,  and  fboald 
jsrokl.  Q^]^.  tliem  from  beyond  the  f>ea  into  this  kingdom,  al»o 

^'fiKiwd'M?  ahould  have  the  sole  making  of  playin^^ards  in  tbif 

Iloh.  212*.  *  realm,  in  such  ample  manner  lialph  Bows  had  it  before; 
ilCo. 84l>.  and  it  was  juljiulirftl,  that  the  jjrnnt  lo  make  playinij-cards 
%\'^'n^c  ^"^'^^  ^"  restrain  trade  and  iratiic  was  void,  because  trade 
Noy  \rs\  17*4.  and  traffic  is  the  life  of  every  eonmionwealth,  and  especially  of 
Acc.  3  Inst.  182.  an  island. 

3  Kcb.  269. 

Hard.  55,  1C3.   2Ron.2I4.  Postca  129.   Cbscs  iu  lav,  &c.  131.    Lucas  131. 

And  it  in  true,  trade  and  traffic  cannot  be  maintained  or  ia- 
creased  without  order  and  government;  and,  therefore,  ths 
Kingf  may  erect  guildam  mercakniamf  f .  e.  a  fraternity  or  society 
or  cor|)oration  of  merchants,  to  the  end  that  good  order  and 
rule  slmiild  be  by  tliera  observed  for  the  increase  and  ndvance- 
iiieiii  of  trade  nud  merchandise,  and  not  for  the  hindraace  or 
duinnutioa  ul  It.  And  it  is  to  be  known,  thsLi(d)  guildoHU^ 
Saxon  word,  and  signifies  tohere,  i.  e.  that  all  of  sucn  frateroity 
shall  be  subject  to  pay  scot  and  lot :  and,  therefore,  at  thiadsf 
8tich  part  ot*  the  country  which  is  contributary  among  theot* 
selves  to  pay  common  charges,  is  called  the  guildable;  and  if 
there  beany  special  liberty,  it  is  called  tranchise,  8  E.  3. 
{e)  37  a.  b.  Jeffery  at  Hay  brouj^htaa  action  of  tres[)aKs  agaipst 
gmtUMet  wd  William  at  Ford  and  Robert  Gray,  that  they  wroiii^tully  wtlh 

the  maaor 

it  is  cnlk'd  tin-  frnnrbisc.    Jc^rri/  ai  Hay  V.  Wm.  at  Ford  and  Ruhert  Graf.    Prescriptioa  W  !>»«• 
free  fuUl  tbrougb  tbc  wbolc  tuwa  ot  H.,  &c.  tu>  that  Doo«  ia  the  said  townoi^{b(  tOMve  atirec 
lirithoiit  Agreement  made  with  the  party  prescribinfr,  is  a  good  pmteilpllob* 
(d)  2  Brownl.  286.      (c)  2  Browal.  287, 178.   2  Bui.  195. 


Such  pnrt  ot 
the  countrf 
which  is  con< 
Irtbulary 
iiinonjr  tbem- 
•elves  to  p«y 
ooniBioii 
charges,  19 
called  tiie 


wiiiiani  ai  rora  ana  n.oDeri  wray,  inai  mey  wron^i 
iMcUUiben?  ^^^.'^       broken  his  fold  at  Hastings  :  the  defendant 
I  o  1^  b.j  ^bat  Johan  de  Frichborn  was  '^and  yet  is  seised  of  th 


(n)  Afc.  Hex  V.  (orporatiom  of  liortm^  the  case  is  cited  iu  the  mai^iti  with  3  n?- 

W.  Joaes  1 62.  Th€  CorpHmHm  of  4f  mmm  **  ferenre  to  this  pa^^,  and  not  to  5  Co.,  from 

V  /?rf7irn,  Cro.  I'liz  SGS.    StTjt.  Willittins's  »*  whicli  1  infVr  that  the  reference  hw  to 

aolc  3.  Rexy,  Kildcrby^  1  Saiiiid.  31^  c.  **  ftCu.  is  iuii»taktiu,  though  the  ediliou  of 

-  (e>  *•  1  caanot  find  any  csnie  tn  SCo.  Rep.  <•  8  Co.  ia  161 1,  agrees  with  Ibis  ediliM-'' 

cither  or  this  nann-,  or  t>n  the  )>otnt  fur  Noltt  ia  Sarjt.  HUrs  Copy* 

which  tUo  cairc  \»  ciltMlj  aad  ia  8  ioiii.  47., 
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of  Haiitings  in  fee,  and  that  the  said  Johan  and  her  ancestors, 
and  all  the  lor^  of  Um  mid  laaiior  whose  etiato  the  has, «  Urn* 
p0re€>yi*,^c*  have  used  to  have  this  franchiso,  t.e.  to  have  a 
free  fold,  (Le,  liber  am  faldam )  through  the  whole  town  of  Hatt- 
ing^, and  to  have  a  lock  of  ^vool  of  thr*  «»hepp,  so  thnt  none  in 
the  town  of  HaHtin^  onii^iit  to  have  a  tree  fold  witlioul  agree- 
ment made  with  her ;  and  li  an/  did  erect  a  fold  without  agree- 
ment, &c.  that  the  lords  for  the  time  being  had  ^ned  to  abMa  it, 
aad  that  Jeffeiy  at  Hay  the  plaintiff,  aet  up  a  new  fi^ld  witlrottt 
agreement,  wherefore  the  defendants,  as  servants  to  the  said 
Johan,  cnmr*  and  di^joinrd  the  hurdles,  and  abated  thorn,  cSjc. 
And  there  learning,  Serjeant,  took  two  excoptions  to  this  pre- 
scription.   1.  That  it  is  in  the  negative,  saL  that  none  ought 
to  have  a  fold.    2.  Because  every  one  of  comnion  right  might 
have  a  fiild  is  hie  owo  ImnI,  and  therafote  it  wovld  Se  againat 
reason  to  oust  him  out  of  that  which  theoomiDOa  law  gives  him  ; 
and  although  he  said  that  the  lords  have  nsed  to  have  a  free 
fold,  tliat  is  of  common  right  aho,  yet  that  cannot  tnkf  from  a 
man  that  which  coniinon  rig^ht  i^-ivos  him  :  et  non  alLt)calur^  bo-  8£.4.5. 
cause  the  prescriptiuii  contains  uu  atiirroativc  with  a  negative, 
and  every  prescription  le  against  common  right:  then  the 
pUnntilF  replied  and  said,  that  the  defimdants  have  justified  the 
aliating  of  the  fold,  by  reason  of  the  seigniory  of  Johan  :  to 
which  wo  «ny,  that  the  place  where  the  fold  is  set,  is  out  of  the 
lordbhi[)  ot'  Johan, &c.  and  no  plea,  because  the  said  Johaii 
claims  the  said  franchise  through  the  whole  town  of  Hasting^ 
ns  well  out  of  her  lordship  as  within;  whereupon  the  plaintiff 
nuMb  another  replication,  by  which  case  it  appears,  tnat  al« 
thongh  Ibldfnif  or  sheep  is  for  the  maintenance  of  tillage  (which 
is  so  much  e-^teemcd  and  fttvfnired  in  law)  yet  by  custom  and 
usa^e  a  man  may  be  l)nn( d  thereof  upon  his  own  land,  and 
another  than  he,  of  whom  the  land  is  held,  may  have  it;  and 
therewith  agree  S  E.  J.  J  a.  John  de  Sedgeford's  (a)  case,  (^SBwwaL 
wiiere  the  Prior  of  Trinity  of  Norwich,  lord  of  tho  manor  of 
Bedgeford.  made  the  like  prescription.  Mich.        SSBlia.  in 
Banco  Rffrfs,  Sir  George  (/>)  Farmour  broni^ht  an  nction  on  Fftrmowtw, 
the  case  afr^irnst  Brook,  and  shewed  thut  ho  was  seised  of  the  -^"ook. 
manor  ol  Turtf^ter,  in  the  county  of  Northampton,  in  fee,  and  ^]*^!h,!^J2to 
tiiat  all  the  tcuciaents  of  the  eaid  town  are  held  of  his  suid  ma-  ot  ccnam 
nor,  and  shewed  that  a  Ifmp'  cuj'  elc.  he,  and  all  those,  &e.  h«iMt,iwrcei 
had  bad  a  bake-hoose  w  reel  of  the  said  manor,  maintained  at  ghouid^S^eall 
their  charge  ;  and  that  this  bake-house  was  sufficient  to  bake  oru.id  to  be 
bread  for  tilt  the  inhabitants,  and  for  all  passenj^ers  through  «old to anvpcr- 
the  same  town  ;  and  the  bread  po  baked,  liad,  usr>d,  &c.  to  be  h^^^y*r?r!*" 
sold  at  reasonable  prices,  and  that  no  oiiier  oersoii  within  the  of  ihe'nmnor.is 
jsaid  town  has  used  to  bake  any  bread  to  sell  to  any  person ;  « raisoriabio 
nod  it  was  adjudged  •a  reasonable  enstom  by  t  Sir  Chr.  Wnjy  1  *  .1 
£t  lotam  curiam^  and  yet  this  custom  restrains  a  man  from  ex- 
erciHiuij  his  xrwAv  within  a  certain  phice,  vide  Re*^ist.  105,  127.  v,  lAtMye^ 
11  H.G.  19.  UK.  J.  4(1)).  There  are  (livers  cusloius  in  London  2Siiund.  n7. 

(All  Roll.  5S1). 

.1  Leon  152  i^-rru  r,: .  Raym.  .!J7.  iiriag.  Hi).  2  liruwnl.  1 79.  2  BiiUt.  195.  Cr.  El.  203,  204. 
Scylc»  Ul.  2  Roll.  Rep.  201.  LU.  Rep.  2^0.   f  2Cto.b\Ki.  Cumh*itb.b'X  Lucas.  Customk  of  London. 

-  • 

(d)  TuI«  note  (i)  a»mUrktkt  vfUnimC*  we.  Vol.  111.  p.  1S7. 
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Custom!  of     wUdi  mre  •gtiiiil  commNi  mht,  and  tk«  rale  of  the 

^^"^^  IaW|  and  yet  they  are  allowenin  our  books,  and  eo  potius,  be- 
cause they  have  not  only  the  force  of  a  custom,  but  are  a!<o 
(a)  Cr.C«r.347.  supported  and  fortified  by  aulhorily  ot  (V:)  parliament.  I.  Tliey 
Hardr.303.  have  a  custom  concerninn;  the  arrest  aud  imprisonment  ot  the 
mHardr.  30i.  body  ut  a  man,  that  the  creditor  may  arrest  the  (6)  debtor 
Br.Loiidi»9«.  before  the  day  of  payment  to  drive  him  to  find  auretiet,  L.  5  E. 

4.d0a.  HH.6.Se.and2H.7.16.  «H.4.l9b(E).  2.The]r 
(c)  2  Co.  32  a,  htvc  tt  cufltom  to  enter  the  house  of  onother  which  is  his(c) 
5Co.91b.  castle;  and  therefore  the  custom  of  London  is,  that  when  a 
EU»*753         chaplain  or  n  priest  has  a  woman  in  lus  fiouse  or  chiiiiiber,  and 

I  BttL  146.      one  bath  an  lil  suspicion  thereof»  he  wlio  imth  sucii  buauiciun 

II  Co.  Ma.  nay  coBM  to  the  eonatahle  of  the  ward  (d)  or  beadle,  mm  with 
B!?.Tram^74.  ^^"^  ^^^^  hoeaa  or  ahaanber  of  the  chaplain  or 
Br.  LoDdon  5.  priest,  and  c<Mmrait  the  offender  to  prison,  §  H.  4.  12  b.  2  H.  7. 
Br.  CiMloiB  10.  1.5.    3.  Bv  their  ctti'tom  the  floods  of  a  man  in  which  he  hath 

an  ahgolute  properly  may  1)0  Ibrfeited,  as  in  the  case  before  of 
foreign  bought  and  foreign  Bold.  4.  They  have  a  custom  which 
alters  the  course  of  justice,  sdl,  where  an  action  is  brought  ho> 
fere  one  Judge,  to  remore  it  pendinc  the  plea  belbre  anothary 
as  10  H.  6.  15  a.  Id  an  actbn  of  daSt  on  an  escape  of  a  roan 
taken  by  capias  on  a  statute  merchant  at  the  plaint ifT's  suit, 
the  defendant  said,  thet  the  custom  of  London  is,  that  where  a 
(tf)  4liiit.248.  plaint  is  affirmed  before  the  Sheriff  of  London  (e)  that  the 
15?  Fit7*Pre-  suggestion  of  the  plaintiff  or  defendant  may  send 

■criptio'u  4.  '  for  the  partiea ;  and  if  it  be  Iband  on  eiaauDation  beibin  the 
Br.  London 30.  mayor,  that  the  plaintiff  it  satisfied,  he  may  award  that  the 
ht.CmombO.  plaintiff  shall  be  barred ;  and  that  the  plaintiff  afoned  a  plaiat 
of  this  matter,  and  was  examined  before  the  mayor;  and  on  ex- 
amination it  was  found  that  part  was  paid,  and  that  the  plain- 
tiff bad  taken  a  bond  for  the  residue,  ideo  the  mayor  awarded 
that  be  should  be  barred,  and  it  was  adjudged,  that  the  eostoa 
was  good,  for  that  examination  wna  pending  the  action ;  end 


4  iQ*"24a^°*'  ^^^^^^i     they  prescribe  to  examine  it  at)er(f)  judgment, 
°*  ■     '      TfV/^  1  E.  4.  (>  h.  executors  charged  in  London  on  r  simple  fs;-) 
contract  ;  15  Kliz.  Dyer,  in  London  the  mayor  (//)  ^vhn  is  the 
coroner  shall  not  pronounce  the  judgment  upon  the  outlawry, 
Sl^nfam'to*  recorder.    And  many  exceptions  were  taken  to  tlic 

the kmim§      fetttiWy  because  the  costom  alleged  in  the  hegianiog  of  the 
^mrm.  turn  waa  not  pursued.   For  the  custom  there  alleged  coniMta 

U)  5  Co.  82  b.  upon  two  general  parts,  sciL  the  mischief  and  the  remedy  ;  the 
Cr.  Eliz.409.  niischiefe  were  three.  1 .  If  any  were  difficult.  1^.  If  defective. 
328,329.  "  ^         ^^^^  arises  wliicli  rtner/d   tnmgtui  ,■  »be  renu  tU  is, 

Postea  133  a.    that  the  uiayor  u^id  aldermen  with  the  assent  oi  liie  cotuiuoualu, 
*  IS6  b.]  bave  power  by  the  ewton  Hfpomere^rtmaihm^  which  ramedy 
\^qLi)L^  ought  to  have  five  qualities.  1.  JUmediumiebttesse  congrumm, 
^  ^  it  ought  to  have  it  proportion  and  congruily.   S,  It  oof  ht  to 

be  bonmJUki  amtonmm.       It  ought  to  he  niiiom 


[i:)  In  Broolie's  Ab.  L<in(lon,  pi.  24  ,  ami 
also  in  Dajf  Savadge,  Hob  86.  the  custom 
is  differeatlv  sUtedt  ud  it  b  there  said. "  If 

M  A  ^^^AAV  ^^^^^^^^^  ^^^JjAJtM^       LjK  m^^^jm 


rested  before  the  day  of  payment."  Vid. 
Tin.  Ab.  Customs  of  London,  6.  Hortan  v. 
BfckmaUy  OT.  R.  765.  £mniefsoo  on  the 
Ci^  GoarlSf  tt* 
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4.  Pro  ecmmim  yHHiaU  ekUm  d  «ft*orff«i  fiMm  orf 

civiialfm  confiuenlium,   5.  u(t7e  J&|^|    poptUo*  And 

It  was  olyt'cted,  t)m(  fho  said  constitution  appoints  a  remedy 
which  hus  hut  one  of  the  said  five  qualities ;  for  it  provides 
ooly,  as  appears  by  the  express  words  of  the  constitution  for 
the  beoefit  of  t^^  freemen  01  the  said  city,  sciL    for  avuiiiu)|j; 
**  of  tueh  prfju^ic49  and  d^owg^  99  growetb  0  Ibt  frteipen  pf 
the  said  city,&c.  and  to  provide  for  the  caminpo  profit  and 
f^ood  of  the  freemen  and  citizens  of  this  city,  it  is  therefore^ 
"  &c."  hy  which  it  appears  that  this  remedy  was  only  made  for 
the  freemen  of  the  city,  and  so  not  pursuant,  rt  non  aUocnlur^ 
bt^autie  it  appears  to  the  Court,  iiiat  iiiis  reniedy  has  all  t|ie 
«aid  iiva  qualities,  and  therpfore  it  wm  retolved,  that  it  need 
not  ba  averred  tiy  ^  pftrtj.    Vide  46  E.  3. 16  b.  no  prica(a)  U)  9Co.  94  b. 
pf  money  shall  be  expfwifed  in  the  wj*itt  because  it  appaan  of  pl- 
itself,  12  U.  4.  17.  the  son  {b)  within  i«e  brings  an  assise  of 
IMortdanccBtcr,  he  need  not  aver,  that  it  is  within  the  time  of  &c.  i;^  46J^^ 
limitation,  (or  it  appears,  vide  Flow.  Com.  (c)  Parlridife's  case,  ^• 
87.  the  same  grooud,       86  H.  6.  Giwrd,  (rf)  58, &c.  piiw^Vb! 
Poci.  pi.  M.    19H.4-17S*   Bii.  MofldMic^rtwi.  7Co.99k  11C».95«.     (c)  Si  Co.  94  9. 

(rf)  9  Co.  54  b. 

But  for  the  better  understanding  of  the  true  reason  of  the  OnemRykc* 
resolution  in  tliis  cn^e  :  first,  it  was  observed,  that  one  may  be  L^^^n^*^^ 
liberie)  houio^  that  it>  a  (reeman  of  London  by  three  ways  scil.  w%y%.  1.  By 
i.  By  service.       he  who  serves  hit>  apprenlicc^hip.    2.  By  «em(«.  2.Bf 
birMiright,     U  ^bo  is  ^be  aMi^fafrearaaopf  Londoo.  3.  By  Xra^  of 
MdemptioD,  that  is,  by  allawao^of  tt^e  Court  of  Mayor  and  thpcpoltl 
Alc^rmen,  and  all  these  three  ways  are  allowed  by  the  custom  Mayor  «qd 
of  (he  city  of  London,  and  bv  no  other  means  can  a  man  be- 
poine  Hf  tVeeiiKui  ot  London  :  ibr  none  can  f>p  made  free  of  the  28«^4^st!250 
city  of  Lpudou  bv  charter  j  and,  ihereiuie,  il  appears  in  lioL  2ADden  27$  * 
Pat^  58     3,  f>  tunti  Loti^on^i^  King  Edward  lU.  granted  2f7.  9Biaiiir! 
to  Jpbn  (/)  FalpQuo^  4a  I^pica  i^fioth^cary,  citiaan  of  Londoo, 
guodfip$e  <mmbus  liberlnlibui  quiS9  cives  cnUatis  pr<rd'  habt  ns  *(y  f 2  Krowal. 
eadem  cwiiole  ei  alibi  if^fta  rep;nitm  nostrum  AngliqSy  hulntit^  286,267. 
i^ii/icfeat,  et  ulatur,  el  quod  de  Irihus  denariis  <fe  libra,  ei  omnibu$ 
aius  prceslalionibus  t  l  custumis  quus  aliuiigLUcc  dt  bonis  et  mer- 
chan^isis  sui^  itifro^  rrg*  An^l'  solvere  leaentur^  d^c  pvQpriis  boni^ 
el,  |«f»x^•Aaffdif  It  iprim  Joh*  ntfra  ide^  regn'  ad  loJom  vttem  suam 
siLquietuif,  ei  f^d  plut  qu90i  alii  cives  nostri  lAOtdoimimUgoti^ 
pro  cuslumis  merchundiitnrum  et  alior^nn  bonorutn  suorum  nobis 
sohunt  sofverc  rton  toicotur^  tuc  ad  hoc  oli(^ualilrr  covipeUaLur. 
But  all  tiiese  vvoi  di>  do  not  make  hiin  a  treeiuau  of  London, 
lor  lie  ought  to  attaiu  unto  it  by  one  pf  the  said  three 
way^  according  la  tbe  said  custom.   And  it  wai  eaid,  that 
be  was  tbe  firat  apothecary  that  ever  was  iu  this  kingdom. 


^And  it  was  resolved,  that  it  appears  tliat  the  remedy  apipoialed  re  127 a.  I 
by  the  said  cooatitution  baa  all  the  said  five  qualities.  the  rcmeily 

•ppoiuted  tuu 
all  th«  necessary  qiulitie*. 

1.  Quod  remedium  pradP  fuit  eongmum^  that  is,  apt  and  i  .  /^«  wmin 
portionable  to  the  offence,  for  it  appears  by  act  of  common  t^ngnum, 
council  iu  3  Edw.  4.  which  inflicts  the  penalty  of  40«.  upon  a 
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foreigner  who  keeps  an  open  shop,  fte.  that  be  who  keeps  an 
inward  shop  is  a  greater  oflfender  than  be  who  keeps  an  open 

shop;  for  f^mulon  i«?  a  rnarkrt  (a)  overt  erery  day,  except 
only  the  (6)  sabbath  day,  f)iJt  secret  places  in  corners,  as  the 
case  of  the  said  James  Wagoner  i^,  is  more  dangerous  and 
offensive  than  outward  shops,  for  there  he  may  u^e  deceit,  and 
is  not  snbjeet  to  any  search  (c)  ;  qui  male  as^  cdH  Uecem^  and. 
Prior  of  Dum^  Omnia  deli  eta  in  aperto  leviora  tunt.  In  II  H.(6.),7«  19  a.  b.  the 
MtaMt       prior  of  Dunstable  brought  an  action  on  the  case  against  J.n. 
J  j7        nutcher,  and  declared  that  he  was  lord  of  the  town  nf  Dun- 
If  one  who  is    8tBl>l{',  niifl  that  he.  ^^c.  had  a  market  twice  in  the  week,  and 
l!^a*markrt'        coi  rection  oi  the  said  ujurket,  and  that  all  butchers,  and 
witUnThe '     ftti  Others  who  sell  meat  or  any  other  commodity  which  casM 
comi,therecan-  to  the  Said  market,  that  they  ought  to  sell  them  in  the  High 
torn  forV***"  town,  upon  the  prior's  stalls,  paying  \d.  to 

21*10^1  ^lic  prior ;  and  that  the  defendant  is  a  butcher,  and  sold  his 


tv  to  sel 


ia  bis  own  meat  such  a  market  day  within  his  own  house  occnlte,  and  had 
raarketda^  procured  Others  so  to  do,  by  which,  &c.  the  defendant  pleaded 
7^2  B  *^  1  ^  *  honseholder  in  the  said  town  of  Dunstable ;  and  all 
^8.  5  Co°83  vlio  householders  in  the  said  town  of  Dunstable  have 
b.  Dycp  122.  used  o  iemfjore  cttjus^  See*  to  sell  their  wares,  &c.  every  market 
454*^*86^' S^*  their  own  honse-?,  or  \v?iere  ever  else  they  pleased  ;  and 

29b.  Moor'    there  Cotesroore  who  gave  the  rule  in  the  ca^e,  and  the  rea«?on 
360.625.   2     of  it,  said,  this  prescription  is  not  to  the  purpose;  for  if  the  prior 
'  P°*^^34    1  market  within  the  town,  and  is  lord  of  the  town,  yon 

Anders.  344.  canm>t  prescribe  to  sell  meat  in  your  own  bonne  on  the  market 
2  Anders.  115.  day  (p) ;  for  the  market  cannot  be  but  in  an  open  place,  and 
JS'Sb*  the  prior  then  would  lose  the  benefit  of  his  market,  if  they 
(i)  9Co  mh,  roight  sell  their  wares  in  (heir  houses,  and  also  where  he  has 
Cr.  Jac.  2S0.  the  correction  of  the  market  and  to  see  if  the  things  which 
Cont  ^^\^'\  ^^^'^  ^  ^^^^  ^'^^^  iawlul  and  vendible,  which  cannot  be  tried 
^unesl^d,  157.  his  officcr  if  it  bo  not  In  open  market,  and  also  he  would 
Cawiy78.'D7.  losefaistoll  of  the  things  sold ;  so  that  when  the  market  be- 
H^s^dLCo  prior,  which  ought  to  be  held  in  the  market- 

47.  SBiowD.  pJace  appointed  for  that  purpose,  he  cannot  +  hold  a  market 
288.  in  his  own  house,  but  in  the  common  place,  upon  the  market- 

London  haa  a  day  ;  wherefore.  &c.  And  as  it  bath  been  said,  L<ondon  has  a 
market  erery  market  Ofory  oay  in  the  week,  Sunday  ouly  excepted,  vide 
sl^y  on^  '  »  and  as  Elis.  in  the  Fifth  Part  of  my  Reports,  tiSa. 

eaccpisd.  a  constitution  ((/)  in  London,  that  nil  broad  clotn  by  citizen 
'«)8Co.37b.  foreigner  shall  he  put  up  to  sale  at  l^lackwell  hall,  so  that 
'Oo.Ma.  it  may  appear  to  ho  saleable.  And  noie  there  a  penaliv  in- 
1  Lew"*  14?'  dieted  for  the  rebtraint  of  a  luwtul  act,  but  here,  of  an  un- 
f  4T.  R.  ijA.  lawful.  And  therefore  if  a  foreigner  who  keeps  an  open  shop 
I  *  127  b.  ]  "ball  forfeit  Ibrty  shillings,  he  who  ia  a  fcnreigner  *ana  oit^nda 

(^1  Roll.  364.  3  Leon.  264.  Hob.  212.  Moor.  580.  2  Jones  145.  Cr.  Car.  Trvb.  Argu- 
ment in  Qao  Wamato  33.  Pollcxlea't  AmmieBt  in  Quo  Warranto  81.  UanL  M,  210.  Luw  14. 
Bridgnu  143, 141.  2  Roll.  Rep.  I  lA.  1  RoU.  m*  2  Brown.  287,  288. 


(r)  Acc.  Br.  Prescription  08.  Roll.  Ah. 
^  Market  C.  p.  I.    Via.  Ab.  Market  U.  2. 
Contra,  Roll.  Ah.  Customs  R.  pi.  15.  Vin. 
All.  Ciutoms  £.  pi.  15.   Vid.  haUiffi  of 


Tewkesbury     Di$ton^  6  Bast  448. 

(r.)  Vid.  noUi  (u),  Chumberlain  of  LomdciCM 
MM,  Vol.  III.  p.  197. 
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in  secret  oomm  is  Mrlliy  to  fiirfeit  6L  AnA  it  wu  alio  ob- 
served, that  the  volue  of  an  ounce  of  silver  sioce  3  Ed.  3,  has 

horn  rai^pr!.    Also  remedkm  fuit  cnns:ruum  in  respect  of  the 

manner  of  punishment,  sc,  by  iroposiiii^  a  pecuniary  pain,  and 

not  a  corporal  pain,  «c.  imprisonment ;  and  therewith  ag^rees 

the  said  case  of  Blackwell-hall,  Mich.  32  and  J3  Eliz.  and 

Trin. Elis.  in  the  Fifth  Part  of  my  RepoHs,  fol.  64  a. 

Clark's  case,  (a)  a  constitution  cannot  be  made  on  pain  or  (a)  2  last.  54. 

imprisonment  (a) :  and  the  case  cited  before  of  Trin.  41 

Eliz.  inter  Walthnm  {b)  and    Austen,  that  a  constittrtion  TnX%6^iS! 

cannot  be  mndc  on  pain  of  furteiture  of  goods ;  therefore  it  2  Bal.328. 

oii^rht  to  be  ua  a  reasonable  pecuniary  pain,  or  not  at  all.  8llle»85.  1 

I  J  I       »  Roll.  599. 

1  Jones  162.   Cr.  Argument  22.   2  Brown.  288.   Hridg.  141,142.  Aate  125  a.  Palm.  5. 

3  tail.  47.  DTorSTSIfciBliMf* 

S.  Remedium  fuit  bonts  fidei  contamum:  for  the  remedy  is  2.Reme^um 

to  suppress  that  which  is  (lone  mala  fidt  and  in  deceit  to  <l«"2i^IUJ.'^ 

fraud  the  ^airl  custom. 

S.   l\t'7}i( ilium  fitit  rationi  consonum  ;  for  it  is  the  rule  of  ^.  Jtem$dimm 
law  and  reason,  quod  (c)  clam  dtUnquem  ma^is  puniiur  quam 
palam*  •  fummm. 

4.  Remedhm ftUt  pro  utiHiaie  ehkm  et  aliorum,  I.  Owm,  4-  RemaUttm 
for  foreigners  are  not  subject  to  scot  and  lot,  &c.  2.  AUorum^  u^^SttHm^ 
for  the  confluence  of  people  from  all  tho  parts  of  the  realm  to  aUonm,  ** 
London  produces  three  grent  inconveniences.  \.  Depaupera-  (c)  2  Browo. 
tionem,  sc.  impoverishing  of  all  (be  |^ood  towns  in  England.  288. 

2,  DepopuUttumtm^  depopulation  of  towns  in  every  country. 

3.  DeHrueliotum^  destmclion  in  tke  end  of  all  trades  and 
tradesmen  in  every  part  of  the  realm.  4.  Chium  ei  oKorum,  by 
the  pestilence,  by  reason  of  the  multitude  of  people,  nnd  pe^- 
terin^  of  iho  iui,  whereby  it  is  dangerous,  not  only  to  the  sub- 
jects, but  al!<o  to  the  King  himself,  and  the  great  lords  who 
at  lend  upon  his  royal  porsoD. 

5.  Ranedtum^t  vlife  Regi  etpofmh  /  not  only  for  avoid-  h.RemeHiim 
ing  the  pestilence  as  before  is  said;  but  also  if  London  should 

daily  increase,  it  would  he  in  time  so  populous,  that  it  would  ^*  p^p*^' 
herome  nii«;overnable  by  the  ma!:fis(rncY  of  the  city  :  and,  as 
when  the  city  ^>f  Ijondon  (whii  h  is  tanqunj/i  (d)  epitome  to*  (d)  P(»t.l30«. 
iius  regni)  is  nut  well  governed,  ail  the  parts  of  the  kingdom 
find  the  inconvenience  thereof;  so  when  this  city  is  well  ffo*  . 
vemed,  all  the  parts  of  the  Inngdom  are  kept  in  better  oraer» 
4fW>d  utile  est  Regi  et  populo.    Also  the  city  would  become  so 
popiilotis  that  it  would  not  be  subject  to  search,  &c.  whereby 
fniinl  and  deceit  uoiild  increase  in  all  wares  and  vendible 
commodities,  not  only  to  the  prejudice  of  the  city  itself^  but 
also  of  the  King  and  (be  whole  yealm.  Secondly,  it  was  ob- 
Jectedy  that  the  said  return  consists  ranch  in  recital,  which 
ought  to  have  been  directly  and  certainly  alleged.   To  which 
it  was  answered  and  re'^olved,  that  this  is  not  on  a  demurrer 
in  law,  but  n  return  on  writ  of  privilege,  upon  which  no  issue  Stnii(geft37. 
can  be  takeover  demurrer  joined,  neither  upon  our  award 


(■>yid.  nets  (4),  GM*«       Fol.  Ul»  p.  m. 
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[  ^  1)88  a.  3  iMrelif  &oih  mrf  #HI  of  #itor  li^.  Imd  tlierefbrv  the  «re(m  ii 
no  otHer  but  to  inform  th^  Cdurt  of  the  truth  of  the  matter^ 
1 2  RoB.]|«|^  in  which  sueh  a  f  precise  certainty  h  not  required  as  in  piead- 
158.  fff^.   Thirdly^  it  was  objectpfl,  that  by  the  statutes  of  9  E.  3.  c. 

1.  and  2.  25  E.  3.  c.  g.  27  K.  3,  c.  ll.,&c.  it  wa«  enacted,  that 
every  one  might  sell  any  commodities,  or  tbing^s  saleable  in  any 
city,  &e.  in  gross,  or  by  retail,  and  thiit  0My  slaliite,  ebarter, 
tetters  patent,  proclanmtions,  asage,  all<nronce^  or  judgment 
to  the  contrary  are  void.  To  whioli  it  waa  Answered  and  re- 
solved,— 

1,  Th«»Utute8  That  the  statutes  extend  only  to  merGhant<t,  alien?,  unci 
9fi.3.o.iaod  denizens,  which  import  and  export  vendible  things,  and  do 
^  ^^'^  ^'  extend  to  take  away  the  custon  of  a  city  of  foreiffo 
only  tomlr-    bought,  (o)  foroUrii  Sold,  as  it  was  rosolTed,  trt  nmro,  Midi. 

chants, aliens,  10  and  11  EliK.  Dyer,  in  the  case  of  the  city  of  York;  and 
•jkddraizeDs,  rfV/r  the  statute  of  2  R,  2.  cap.  1.  which  restrains  tbo  sale  of 

^**pxiwir'*    wares  by  retail,  Sec,  by  merchants,  alien?,  &rc. 

vetfdibb  things,  and  do  not  extend  to  take  anrav  the  cuttom  of  a  cUy  of  foreign  bought  and  foreign 
Mdi.-  («}  AttlsUlft.-  S8iiMni.flB7.  Dy '279.  jL  19,  MoSr  588. 2  KdL  ftS7.  18aad.31S. 
Cr.ElrltS. 

2  Tlx  sesta.  9,  These  statutes  do  not  extend  to  tollow-cliaodlm,  or 
SSJkTu  ^"^'^       artificers,  nor  to  any  ■MDufiutBras  made  bj 

lowch«dlew,  within  the  realm. 

tie.  or  to  manufttcttires  made  by  them  withm  the  realm. 

3. NotwUh-         3,  It  appears  by  the  jifdirment  of  the  whole  Parliament, 

th«M^^tu!  ^  *^"P*  ^-  ^^'^^  notwithstanding  all  the  said 

tiite«,iioone    Statutes^  H  iris  iiibt  lawfiil  witkie  the  oHy  of  London  (the 

whBtson  rr  charfetA  WheMOf  are  established  and  confirmed  by  many  Par* 
ftMBira  (rf^the  W«nientfr)  for  any,  be  he  merchant,  alien,  denizen,  or  other 
city  of  London  ^ieo-c  man  WhatxopTer,  who  was  a  stranger  or  forei<jner  to  the 
could  sell  any  liberty  of  th«  city  of  London,  set/,  who  was  not  a  freeman  of" 
W  retail  wiUi-  said  city,  to  sell  ady  merchandizes  by  retail,  &€.  within 
in  fbe  said  ^  saideity  •  a  Ad  by  tfte  moitB  aei  it  was  ordained  and  esta- 
city-  AHHbed,  t^t  as  welhbe  drapers  and  sellers  of  elolhs,  as  otber 

(*)41ait.dl9.  meriebaitts  wHb  other  merchaadiaeSj  as  wine,  iron,  oil,  wax, 
and  other  thinof^?  nppertaifiini^  to  merehnndize,  he  free  to  sell 
in  gross  their  merchandize,  scil,  their  cloths,  iron,  oil,  wax, 
ilna  other  their  merchandizes,  as  well  to  any  of  the  king  a 
ratjeets  as  to  tlie  citizens  of  London,  notwitbstandtor  any 
liberty  or  franebiae  fransed  to  tbe  contrary,  whicbaet  bad  beoa 
made  in  vaiii,  if  the  city  of  London  bnd  lieeA  restrained  by 
fbc  said  former  acts  :  but  because  the  said  act  did  tend  to  the 
great  hindrance  of  the  Mayor  and  citizens  aforesaid,  and  very 
like  to  be  the*  destruction  of  the  citizens,  and  a2:ainst  tlieir 
(c)  4  Inst.  249.  grants  and  confirmations,  an  the  next  Parliament,  sai.  anna  (c) 
CsMOBitocQrds  |  HeU.  4.  an  act  of  Farlianent  not  printed  waa  made, 
^  (Wbich  is  to  be  seen  in  Rot.  Padiamenti  apud  Gkm'  9»  Octo- 

Note.  hris  anno  9  Hen.  4.)  in  these  words  following,    //em,  the 

Common^  pray?  that  as  by  divers  Kings  of  ^gland,  your 
progenitors  and  predecessors,  our  sovereij^n  lords,  by  their 


t 


.     charter  confirmed  by  yoai  by  authority  of  Parliament  amount 
b.  ]  other  fraocbises  and liDartiiBs  to tbe^  Mayor anddtlnnsdrLon- 
doo,  aiid  tbiif  suoeesOoMi,  it  baa  bai»  ^MMod>  tbst  no  merw 
cbant  estrange  to  tba  liberty  of  tba  said  city  sboald  sell  any 
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MdrahindlM  wHIiiii  tht  libertj  of  the  mid  eity  to  other 
merchant  ttraiu^er,  nor  rach  morrliaDft  Btnnger  should  buy 

of  othor  nierchnnt  '^trnnrjf^r  any  mrrrhant?!7Ps,  under  for- 
feiture of  t[ie  snid  in*  rchandizes :  which  franchises  and  liber- 
ties the  said  Mayor  and  citizens  of  Liondon  which  now  are,  and 
their  predeee88orfl,  by  authority  ef  the  said  e^rants  and  con- 
IrmatioiM,  have  had  and  enjoyed  ever  since  till  at  yoar  last 
ParliameBt  botden  at  Westminster,  in  the  which  by  authority 
of  the  {tame  Parliament  their  said  article  of  their  said  libprtiei9 
was  revoked  and  annulled  by  stntute,  so  that  a«  well  drapers 
and  sellers  of  cloth,  oh  other  merchants,  with  their  divers 
merchandizes,  as  wine,  iron,  oil,  and  wax,  and  other  things 

belonging  to  merdMadises,  are  free  to  eel!  is  gren  tMr  cletm 
and  other  their  merehandises  aforesaid,  as  well  to  any  of 
the  Kingr's  liege  people,  as  lo  the  said  citizens  of  London,  not^ 

withMandtn;;  any  frnnrhief*  or  liberty  grrinfed  to  the  contrary; 
to  the  jj-rcat  prejudirc  of  the  3Iayor  and  citizens  aforesaid,  and 
the  itkeiy  destruction  of  the  said  citizens  against  the  grants  and 
eeafirmations  aforesaid :  that  it  would  please  yon  oar  save* 
reign  Lend,  with  the  assent  of  the  Lords  Spiritaal  and  Ten* 
poral  m  (his  Parliament  to  repeal  and  annul  the  said  statute 
in  yonr  said  ia^t  Parliament  totichinq-  tfjat  nrHcle  :  m  ihnt  the 
said  Mayor  and  citizens,  and  their  successors,  be  entirely  re- 
stored to  their  said  liberties  and  franchise  by  statute  :  m  that 
from  henceforward  no  merchant,  beinga8tran|(er  to  the  liberty 
ef  the  said  cHy,  sell  any  merehandiM  wlthtn  the  liberty  of 
the  said  city  to  other  merchant  stranger ;  nor  that  each 
merchant  stranger  buy  of  other  merchant  stranger  any  such 
merchandizes  within  the  liberty  of  the  said  city  nnder  for* 
ffiturc  llu>re(^r.  SnviniT  and  reserving  to  all  lord>,  knifi^hts, 
e^utres,  and  all  other  lie^e  denizens  of  our  sovereign  lord 

the  Kin^,  power  at  their  wdt  to  buy  within  the  liberty  of  the 
said  city  of  any  SMrr^nt,  stranger,  merchandizes  in  i^ross 
to  their  own  use,  so  that  they  do  not  sell  them  a^in  to 
any  other.     The  King  wifl-i,  that  the  citizens  af  London  Aoivtr. 
have  their  liberties  and  franchises  touchinii;  (his  article,  as 
entirely  as  they  had  before  the  last  Parliament  held  at 
Westminster,  the  statute  made  at  the  said  Parlianeet  not- 
withstanding.   /iToto,  reader,  this  act  is  not  only  a  good 
eiposition  and  explanation  of  the  former  statutes  *tooch-  |*eiSOa.J 
ing  this  matter  :  hut  also  a  e^ood  demonstration  of  the  cus- 
tom and  liberty  ol  the  city  of  London  in  these  points.    In  ^/^l^^^^^^^^^^ 
London  a  citizen  and  freeman  may,  by  their  custom,  devise  London*,' a ci- 
in  (a)  mortmain  (i),  notwithstanding  the  statute  of  mortmain  tizen  and  free- 
he  to  the  contrary ;  and  so  in  other  like  cases.    Fide  8  H.  7.       .'  'J''^ 

4  b.   9  H.  6.  58.   7  H.  6.  1  a.    45  Ed.  3.  25  h.    28  Ass.  S5.  SXi*''iSSIlik- 

5  H.  7.  10  a.    11  H.  7.  21  a.   23  Eliz.  Dyer  373.  for  all  the  stnnr^'ing  tte 

eustoms  of  London  are  established  and  confirmed  by  act  of  J**!^"!^^"^ 

parliament,  as  appears  by  this  retorn.  (a)''Bniitl8^ 

tB0U.ft56.  Dyer  255.  pi.  a.  373b.nl.  13.  Br.Cait.41.  7Br.Dev.51,a8.  5  U.  7. 19  tt.  7  H.  6» 
la.  28  Am. 34. 


(i)  TId.  nole(A)»  Tie  JTerrfm  mti  CmmmosI^  ^SaMgr»*  caw,  VpI.  til  p.  4ff. 
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The  fire  ptfta  And  it  WIS  obsorvedy  that  in  the  case  at  bar,  in  tlie  said  re- 
ofUwntura.  torn  there  are  frve  g^eneral  part*^  :  — T.  The  cn'^tom.  2.  The 
general  act  to  enable  and  preser  ve  I  his  cu'Jtoni,  which  was  be- 
fore all  the  said  statutes.  3.  A  particular  charter,</i2»o  \o  Ed.  3. 
which  of  itself  was  not  saflBcient,  and  therefore  it  was  confirmed 
and  OBtabliflbed  by  act  of  parliament  4.  Former  procedeote 
of  conslitotion  in  the  like  casee,  viz.  in  3  E.  4.  and  17  Hen.  8» 
5.  Tfie  constitution  upon  wludi  the  aotion  was  brought  in 
Lojuloii. 

The  return  did  But  the  Court  took  advisement  upon  one  part  of  the  retorn, 
not  Akw  that  by  which  it  ib  averred,  Quod  Jacobus  fVagoner  usus  est  manucUi 
caadicl&c ;  occupotiom  ioilow  cbiuidier.SFC.  and  dotb  not  shew  that  be 
it  aeems  that* it  8old  any  caodloB,  &c  foT  if  bo  made  them  for  his  own  use  (a>y 
is  implied  by  without  Selling  any  for  lucre  or  gain,  be  might  well  ilo  it,  aa 
tll^illtii^?  every  one  may  bake  or  brew,  Sic.  for  his  own  use,  without  sell- 
trade.  in«^  bread  or  beer:  but  it  set  ms  that  is  implied  by  the  said 
(a)  Bridg.  uo*  uvcrmeut,  that  it  is  his  trade  (k)  ;  by  which  he  lives  by  sale  of 
141.  11  Co.  54  bis  commodities  of  hit  trade^  and  not  only  to  make  them  Ibr 
183.  MM)r  8d6.  ^  ^'^^  '^^^  properly  seidy  that  one  uses  a  manual 
Cr.  Car.  499.  '  occupatioo  ;  when  he  makes  no  more  than  forthimaelf,  as  he 
Jciik.Ceiit.284.  who  brewR  or  bnkes  for  his  own  uf^e,  it  is  not  properly  said, 
JJJ^^^iJSSS*  ^h^t  the  manual  occupatioo  of  a  brewer  or  baker,  and 
2Sll  '  that  appears  by  the  statute  oi^  J  Eliz.  cap.  4.  (6)  for  there  it  is 
(ft)  11  Co. Ma.  enacted,  That  every  person  bein|[  an  boiisdiolder«  and  four- 
Godb.  253.  ^  and-twenty  years  old,  &c.  and  imng  and  exercising  any  arty 
Hard.  56.  Cart.  **  mystery,  OT  manoal  occupation,  shall,  &c.  have  and  retain, 
119.  Palm.396.  *<  &c.  nn  apprentice,  &c."  Rut  without  question,  he  who  uses 
^RoU^S'pJSiV  making  of  any  mamilacture  for  bin  own  use,  as  tiniking  of 
ISid.303.  candles, &c.  cannot  rctaia  any  apprentice  withiu  the  statute  of 
SKeb.  125.  5  Eliz.  So  in  another  pjort  of  the  act  it  is  enacted,  "  That  it 
1  RoH.^kep^io.  "balLnot  be  lawful  lo  any  person  or  person%&e.  toaet  up, 
Caitborp9.  occupy,  ii8e«  or  exercise  any  craft,  mystery,  or  manual  oo> 
3Bulstr.  179.  «  cupatioH,  cxcrpt  hc  shall  liave  been  brought  up  therein  seven 
479l'^'cr^Jac^  "  Y^s^r^  at  the  least,  as  an  apprentice,  &c"  (is).  Atid  yet  hc  who 

85,179.  Cr. El. 737,  Cr.C«r.ai6,^»499^dia.  aKoJL479t  lJoaet412.  Moy&.  U»U.9i>» 
132.  5Cow63!h  i         .   .  ^ 


(■)  In  the  rep(Nrt of  tbiacart  in  Browslow,  **  ^^tioa,  to  set  i^voceapiy,  «Mf  or  ( 

Vol.  n.  p.           if  is  saitl  that  Wagoner  was  *'  nnv  rraft,  tuTstnry,  nr  nrrupatiao,  tbCB 

delivered,  and  not remaudod, because  tbc re<  used  or  occupicdt.  withiu  ti^  imlm  of 
Uira  wss  ooly  that    he  kent  a  shop,  and  '  *'  England  or  walm,  except  he  dvdl  have 

used  tlio  niv^tf'ry  of  inaKiii:i;  candles  "  been  broiij^lil  up  therein  s<;vcn  year*  at 

hut  if  the  return  bad  been    that  he  used  *^  least  as  an  apprentice ;  nor  tosc^iiny  per* 

the  trade  of  tallow  chandler,"  this  had  mn  oo  work  in  such  myHterj,  art,  or  oc- 

been  good.  **  cupatk>a  bein^  not  a  wurkman  «l  U»t 

(i)  By  stat  54  Geo.  3.  c.  9fi.  reciting  that  **  day.  except  be  shall  have  been  apjirenJiro 

whereas  by  an  act  passed  in  the  fifth  year  of  *'  as  aforesaid,  or  el-»c  having  served  as  an 

the  reign  of  her  late  Majesty  Queen  El^Eai-  ■*  apprenlice  an  aforesaid,  ainll  beeomo 

beth,  inUtulcH,  "  An  act  containing  divers  **  journeyman,  or  hired  bytbrrcar;  upoa 

orders  for  artUiccrs,  labourers,  .servants  of  **  pain  that  every  pcr^ion  willingly  otfcnding. 

**  husbandry,  and  apprentices,  it  waM  en>  **  or  doing  the  contrary,  shall  forfeit  and 

*•  acted,  that  from  and  after  the  first  day  of  *•  lose  for  every  default  in.«.  fur  every  month: 

**  May  then  next  coming,  it  shoiild  not  be  and  whereas  it  is  eipedieot  that  so  miK^ 

**laimil  to  any  i>er8on  or  persom,  other  **oftfae  aatd  act  shooid  be  repealed;  it  b 

*'  than  such  as  did  then  lawfully  use  or  ex-  *•  enacted,  that  so  nnirli  of  the  said  recited 

**  crcise  aaj  art,  Di|stcry,  or  manual  ui;cu-  act  shall  be,  and  tha  same  i*  hereby  rc- 
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*  bakes,  brews,  makes  candles,  &c.  for  hb  own  use,  is  not  said  In 
law  !o  use  any  mant!al  occupation  :  and  upon  this  branch,  and 
much  to  this  purpose,  a  judflfracnt  was  given  in  the  Court  of 
Kxchequer,  and  afterwards  affirmed  in  a  w  rit  of  error  in  the 
Excbenuer-chamber,  Mich.  *GJacobi;  and  the  case,  worthy  to  [  ♦  129  b.  ] 
be  known,  was  such.   Taylor  did  infbrm  in  the  Exchequer,  on  s/wUe  s  case. 
the  statute  of  5  Eliz.  c.  4.  tarn  pro  donC  li^ge^  quant  pro  seipso,  The  trade  of  a 
against  (a)  Sboile,  that  he  had  exercised  the  art  and  mystery  l^^^'^^""'*^ 
01  a  brewer,  &c.  for  divers  months  against  \he  said  act;  and  ?  °^  ^^j^p'j7g 
+  averred,  that  the  delemlant  did  not  use  or  exercise  the  art  or  \jc,  "^j  "jf^/  ' 
mystery  of  a  brewer  at  tiie  time  of  the  making  of  the  said  act,  Ceut.  2S4. 
nor  had  been  an  apprentice  for  seven  jeara  at  the  least,  in  the 
art  and  mystery  of  a  breweri  according  to  the  said  act^^c.         g  ja^^' 

tSalk.611.'  Palm.  393.. 

The  defendant  demurred  in  law  upon  the  inlbrmation,  and 

judgment  was  given  against  him  by  the  Barons  of  the  Exche- 
<Hier,  on  which  judgment  a  writ  of  error  wajj  brought  in  the 
Exche<i  111  r-rliamber,  ^'""^  Mich.  GJacobi  Regis,  the  matter  was 
argued  by  counsel  uu  Liuth  bides:  and  two  errors  were  assign- 
ed, one,  that  a  brewer  is  not  within  the  said  branch  of  the  said 
act,  on  which  the  information  is  conceived|  for  the  words  are, 
"That  it  shall  not  be  lawful  to  any  person  or  persons,  other 
"  than  stichas  now  do  la\f  fully  use  or  exerciseany  art,  mystery, 
**  or  manual  occupation,  to  j>et  up,  use,  or  exercif^e  any  art, 

mystery,  or  occupation,  except  he  shall  have  been  brought 
*^  up  therein  seven  years  at  the  least,  as  an  apprentice and 
it  was  said,  tliat  the  trade  of  a  brewer  is  not  any  art,  mystery, 
or  manual  occupation  within  the  said  brancb,  because  it  is  easily 
and  presently  learned,  and  need  not  have  seven  years  appren- 
ticeship to  be  instructed  in  it,  for  every  housew  lie  in  the  country 
can  brew;  and  the  statute  of  (6)  22  Hen.  8.  cap.  13.  declares,  (&)  13  co.  12. 
that  a  brewer  is  not  a  handiccafi  artificer.   The  other  error 
was,  that  the  said  averment  was  not  sufficient,  for  the  (c)  aver-  (c)  is  Co.  12, 
menton^ht  to  he  a>  general  as  the  exception  in  the  statute  is, 
sc.  that  the  defendant  did  not  use  any  art,  mvstpr  v,  or  occupa- 
tion, at  the  time  of  the  making  of  the  act ;  tor  by  their  pre- 
tence, if  ho  exercised  any  art,  mystery,  or  manual  occupation 
then,  us  a  tailor,  carpenter,  &c.  he  might  now  use  any  other 
art,  mystery,  or  manual  occupation  whatsoever.   As  to  the 
first,  it  was  resolved,  that  the  art  of  a  (d)  brewer,  fct/.  to  keep  (ri)  Paim.  542. 
a  common  brew-house  to  sell  beer  to  any  other,  is  an  art,  ^f^'^^^j^^'^ 
inysterv,  and  manual  occupation  within  the  said  branch  of  the  jy2.  '2  iinUtr. 
act;  for  in  the  begiiirmii;  of  the  act  it  is  enacted,  "  That  no  i8y,  190.  Jenk. 
"  person  shall  retain  for  less  time  than  a  whole  year  in  any  of.  ^'«'»*'^* 
"  the  sciences,  crafts,  mysteries,  or  arts  of  clothing,  &c.  bakers, 

brewers,  See.  cooks,  &c.'*  So  that  by  the  judgment  of  that 

"  pc^if'd,  and  declared  to  he  null  and  void  **  lice«,  or  the  ancient  custom,  u^ag^o^,  pri- 

"  to  all  intents  and  purposes  whatsoever."  "  vilcges,  or  tranchis4»  of  the  said  cil)  ,  or 

Bys.4.  it  is  enacted.  *Mhat  this  act,  or  **  of  any  other  city,  town,  corporation,  or 

any  thing  herein  rotilained,  sh  i!lnolpx-  **  company  JawfuHy  coii'iliiiilod,    or  the 

•*  tend,  or  be  construed  to  extend,  to  defeat,  **  citizens  and  freemen  liicrrot ;  or  au^  bjc- 

*•  alter,  or  prejudice  the  cnstom  ami  order  Ucw  or  reeulailon  of  any  corpomlion  or 

"  of  the  city  of  Lostfoa  coacetiiing  sppren-  **  coBijmny  Uwfally  constituted." 
VOL.  IV.                                           2  V 
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'  very  paHiament^  the  trade  of  a  brewer  It  an  art  and  mystery ; 

which  words  are  in  tbe  said  branch  upon  which  the  said  in« 
Hi- who  bri'WR  fonnatioD  is  grounded.  And  it  was  rpsolvpd,  that  hr  who 
JJ^"^*^'"  brewa  or  bakes, &c.  for  his  own  (a)  upe,  rloth  not  use  or  exer- 
Botexercue  cise  any  art,  mystery,  or  manual  occupation  ai^aiiist  the  said 
[  •  ISO  a.]  act ;  for  the  said  words  imply,  that  lit;  ^  so  use  or  exercise  the 
•«y  «rt,  &c,  art,  mystery,  or  manual  occupation,  that  by  sale  of  the  eommo- 
TEiif  occapation  he  gets  his  living :  but  to  say,  that  It  is 

f rt)  Lit  R  not  any  art,  mystery,  or  manual  occupation,  because  every 
251,  lirdTin.  housewife  brcns  for  her  (6)  private  use;  so  likewise  she  hakes 
Bridg.140,141.  and  dresses  meat,  &.c.  and  yet  none  can  keep  a  common  bake- 
fiob***l83**'»ll  cookVsbop,  to  sell  to  others,  unless  he  has  been  an 

Moor  886. "  apprentice,  &c.  acconliagloihe  said  act,  Ibr  they  are  expressly 
Cr.  Car.  490.  mimed  also  in  the  act,  as  arts  and  niysteriee :  and  the  act  of 
irco^i2''^^*  J88  Hen.  8.  ezplaiiis,  that  a  brewer,  baker,  chirurpeoo  (f ),  or 
Palm.  544.  scriveuer  alien,  Sec.  arc  no  handicraft^jmen  within  th^^  purview 
(«)Lit.Rep.  and  intention  of  certain  penal  laws:  l>ut  that  tloth  not  prove 
178  Cro  ^^^^'^  "^^^       "^'^      mysteries;  for  art  or  mystery  is  more 

499!  iiCo^a!  general  than  handict  all,  for  that  ih  restrained  to  maaufacttireB, 
13  Co.  12.  '  but  not  within  the  penalty  of  the  said  stat«tes;  and  it  is  no 
flr^'ob  ^83  <lw«»t"on»        ^  ro}-steries,  or  manual 

211!  MoorSsV.  occupations.    As  to  the  second,  it  was  resolved,  that  (d)  the 
Jenk.Cent.284.  intent  of  the  act  was,  thnt  none  should  take  upon  him  any  art, 
r*H3  C^*  12    nivstery«  or  manual  ocrM[)ation,  l)iit  such  m  which  ho  had  pkill 
[t013Co!l2!    and  knowledge :  «iHl,  tlierefore,  the  statute  uUended,  that  he 
who  used  any  art.  mystery,  or  manaal  occupation,  at  the  time 
(e)  Co.Ut.i25  of  the  said  aet,  might  use  tlie  same  art  or  mystery ;  for  (e)  quod 
a.  9  Co.  13  a.    quisque  HOfU  ^  Soc  se  exerceat ;  and  the  words  of  the  said 
l^Co  12        branch  are,  as  noTO  do  hmfulh/  t/sr^Src.    And  it  w^as  said,  that 
(/)13Co.l2*  it  was(/)  very  necessary  that  brewers  t»hould  have  ('kill  and 
knowledge  in  brewing  good  and  wholesome  beer,  for  that  doth 
much  conduce  to  m^'s  health.  And  so  the  first  jndgmeat  was 
alBrmed.   And  in*  this  case  at  the  bar,  ns' well  by  the  Serjeaifts 
as  by  the  Justices  in  thrir  arp^uments,  macih  was  said  of  the  an- 
tiquity of  the  ritv  fif  f.otidon.    Amminnns  Marcellinus,  who 
(tr}  AU$i.2\7.  wrote  about  lisiUO  years  |>ast,  sauh,  that  then  it  viQs(g)op- 
2 Browol.  2B6.  pidfim  rctustum.  Cornelius  TacitU!*!,  (who  married  the  daughter 
of  Cueius  Lucius  Agricola,  and  who  was  in  (his  kingdom  with 
Agrtcola  seven  years)  saith,  Quod  LoMKmtm  iewipere  Nermitt 
(A)  4  iiwt.247.  (which  is  above  160O  years  ago)  was  (fi)  copia  negotiatorum  ti 
2Brownl.286.  commeatu  maximc  celchre.  Andomitiinff  all  that  (f)  StophaniJes 
(ij  4Iiut.247.  ^^yjio  wrote  in  the  reij^n  of  Henry  II.)  hti^  snid  of  the  honour 
and  antiquity  of  this  city,  I  say,  Quod  hac  est  mmera  Rc^is^ 
(Aj  AntcA  127b.  COT  reiptwlico:,  el  lanquam  (A)  epitome  letins  regni,    [See  Car- 
thew  lOSj 
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Til  E  CASE  OF  THETFORD  SCHOOL,&c.  [  130  b.  ] 

Pasch.  7  Jticobi  1. 

Land  of  the  value  of  S5/.  a  year  was  devised  to  cci  Uin  person*?,  and  their  P.VII(^130lk 
heirs,  for  the  mainti'nance  of  a  preacher,  &c.  of  a  master  and  usher,  and 
of  a  gramiuar  school,  and  of  certain  poor  people :  special  distribution 
IMS  made  ftroongst  them  by  the  testator  in  the  same  will  %  the  sums 
diatributed  amoontlng  in  tbe  whole  Co  351.  ftr  mmmmt  the  then  jearly 
piolit  of  .the  land.  The  land  became  of  greater  value.  Held,  the  de- 
visees shall  not  take  the  rarplos,  bat  nch  sarplns  ihaU  he  expended  io 
raaintainin«^  a  greater  number  of  poor. 

TTte  case  nom.  Gibbons  v.  Maltyard  and  Martin,  Poph.  6.  S.  C  Moore 
b9\.,$ometimes  said  to  be  the  same  case,  i$  an  earlier caae Ufon)ke»awie 
will,  and  the  pointi  moved  are  d^erent. 


Upon  a  priviite  bill  exhibited  in  the  parliament  for  erection  of  Cr.El.lM. 
a  f»e«icl|oql,  amintenance  of  a  preacher,  apd  of  poor  riuJbie  uJ^78 
people,  jci7.,two  poor  men,  and  two  poor  wopnan  afoording  to  79,60.  ' 
the  will  of  $ir  Thomas  Fulmerston,  Kt.  a  question  wa<4  movad 
by  the  Lords,  and  was  such:  land  of  the  value  351.  anno 
9  Eliz.  RegincBf  was  devised  by  will  in  writing  to  certain  per- 
sons and  their  heiri9y  for  the  maioteoance  of  ^  preacher  tpur 
days  in  tbe  year,  ,of  a  matter  and  usher  of  a  free  granmar- 
icbool,  and  of  certain  poor  people ;  and  a  apeetal  distribution 
ivaamade  hiy.tha  testator  himself,  ija  the  same  will|  |in|0Dgit 
them,  of  the  revenues,  sc.U.  to  the  preacher  a  certain  sum,  and 
certain  sums  to  the  schoolmaster  and  usher,  and  to  the  poor 
people,  amounting  in  the  whole  to  3jI,  per  ar\num^  which  was 
the  year{j/  profit  qf  ike  huad  al  Cud  time;  and  qfttrwards  t/tc 
ftma  became  of  greaUr  vaiugf  viz.  of  the  vaitte  of  100/.  per  aim. 
Now  two  questioas  ware  movad^— -1.  Whether  the  preacher, 
schoolmaster,  usher,  and  poor,  should  have  only  the  said  certain 
f;ura8  appointed  to  them  by  the  founder,  or  that  the  revenue  and 
profit  of  the  land  should  be  employed  to  the  increase  of  the  sti- 
pend of  tbe  preacher,  schoolmaster,^  Msher,  and  poor?  2.  If  a^y 
.surplusage  •remaiaedy  how  it  should  be  employed?  jUid  itwat  [  •.UI  a  J 
iraeolved,  on  bearing  of  counsel  learned  on  both  parts,  several 
days  at  Serjeant's  Inn,  by  the  two  Chief  J  ustices,  andWalmsley, 
Ju8tice  (to  whom  the  Lords  referred  the  consideration  of  the 
case)  that  the  revenue  and  profit  of  the  said  land  should  be  em- 
ployed to  the  increase  of  toe  stipend  of  the  preacher,  school- 
jnattary^.  and  poor;  and  if  any  turplnsage  remained,  it 
Miould  be  espeadad-for  the  maintenance  of  a  greater  (a)  nam-  (•)  iece.90h, 
bar  of  poor.  &c.  and  nothing  should  be  converted  by  Che  de- 

2w2  . 
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vram  to  their  own  uses  (a).  So  in  Che  case  in  qaeRtioo, 

where  lands  in  Croxtoo,  in  the  countj  of  Norrolk,  were  de- 
vised by  Sir  Richard  Fulmerston,  to  hi?  executor",  <o  find  the 
snid  works  of  piety  atid  charity,  with  such  certain  distribiitioa 
as  is  aforesaid;  and  now  the  value  of  the  manor  was  greatly 
increased,  that  it  shall  be  employed  in  performance  and  ia- 
CMie  of  Ihe  eaid  werica  of  piety  and  chari^  imtitated  and 
erected  bj  the  founder :  for  it  appears  by  hia  distribution  of 
the  profits,  that  be  intended  the  whole  should  be  employed  in 
works  of  piety  and  charity,  and  nothinfl;-  should  be  con- 
verted to  the  private  U8e  of  the  eveculors  or  their  heirs.  And 
thiB  resolutioQ  is  grounded  on  evident  and  apparent  reabon  ; 
for«  at  if  the  lands  had  decreased  in  value,  the  preacher, 
schoolmaster  &c.  and  poor  people,  should  lose;  so  when  the 
lands  increaseJn  value,  pan  ratione  they  shall  gain.  And  thev 
said,  that  this  case  concerned  the  colleges  in  the  nniversiti'^s  of 
Cambridge  and  Oxford,  and  other  colleges,  &c.  For  in  ancient 
time,  when  lands  were  of  small  yearly  value,  (victuaU  then 
being  cheap)  and  were  given  for  the  maintenance  of  poor  seho* 
lars,  &c.  and  that  every  echolar,  &c.  shontd  have  Itf.  or  Idl 
o&»  a  day,  that  then  such  small  allowance  was  compe.tent  in 
respect  of  the  price  of  victuals,  and  the  yenrly  value  of  the 
land;  and  now  the  price  of  victuals  beiiiir  increased,  niul  with 
them  the  annual  value  of  the  lands  it  would  be  now  io- 
jurious  to  allow  a  poor  scholar  \d.  or  \d,  ob.  a  day,  which 
cannot  heep  him,  and  to  convert  the  residue  to  private  usee, 
where,  in  right,  the  whole  ooght  to  he  employed  to  the  main- 
tenance or  increase  (if  it  nray  be)  of  such  works  of  piety  and 
charity  which  the  founder  has  expressed,  and  nothing-  to  any 
private  use;  for  every  colleijc  is  cpiced  in  jure  coUegii^  scili' 
cety  to  the  intent  that  tiie  ui^mberb  of  the  college,  accordin^g 
to  the  intent  of  tfae  founder,  should  take  the  benefit,  and  tliaC 
[  *  151 nothing  should  be  converted  to  private  uses.  -PlaiiSi^egint* 
fa)  Duke  s  ir  (fufn  (ff)  j}iia  paupcrum^  H  qui  defraudat  eot  homo  sanguinis 
SJ*u*fI^''^,^*  fsL    And  afterwards,  upon  conference  bad  with  the  other  Ju^- 

1  i.  Hernsur  •  •  ?  • 

CharitableUsei  tices,  they  were  of  the  same  opinion;  nnd  accoromi:  to  their 

80.  Co.  Lit.     opinions,  the  bill  passed  in  both  houses  of  Farliameut,  and 

106  afterwards  was  tonfirmed  by  the  King's  royal  assent.  iVofe, 

reader,  there  is  a  good  rule  in  the  act  of  Parluinient  called 

Slatuium  Templariorwn:  ita  semper  quod  pia  el  celeberrima  tJO- 
iunieis  donniorum  in  ommbut  ieneatur  d  cxpleatur^  el  perpeitu> 

HtnctissimG  perscverei. 


(a)  **  The  doctrine  laid  domi  ta  the  Thet-  pro6t«». — If  i  give  an  estatfi  to  trastees^auid 

«•  /Wi#<N»e*whidi  has'been  sdliera4  to.sioa«,  «^  take  notice  tbsttbe  paynieiite  arelcsi  tbaa 

**  wan  that  if  the  whole  land  and  rents  of  it  **  the  amount  of  thr  reni^,  no  msr  has  gone 

«'  at  the  time  arc  stven  for  a  charity,  those  "  so  £ar  as  to  ny,  ttial  the  cestui  que  trust, 

to  whom  the  lanoi  arc  given  must,  if  there  **  even  in  the  case  of  a  charity,  is  entitled 

**  baa  incrai^c  in  the  rents,  -ipplv  tlurn  to  "  to  ihc  surplus;  there  would  cilhcr  he  a 

charitable  purpow.     There  are  other  *'  resulting  trust,  or  it  would  beioo«:  tn  ih:« 

«»  CMM'^  where  the  same  doclriae  liaft  been  person  who  takes  the  estate.''   Per  Lord 

held,  not  onlv  whore  the  gift  has  t>cen  of  Chancellor  Eldon,,  AUorney  Generalr,* 

lauds  i  btti  wbore  it  bas  been  of  rpQ|«vaaa  tr    Bri*t4L,  M  Jac  aod  Walk.  307. 
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TURNOR'S  CASE,  [i38a.j 


Pasch.  8  Jacob!  1. 


Id  the  Comnioo  Fleas, 

In  dvhi  upon  bond  a^inst  administrators,  Uiey  pleaded  several  former  Txjrnob 
judgmeotsobUkioed  a^ain&t  Ihcm  Id  the  Court  of  Chichester,  amuuat-  «. 
in;  in  the  whole  to  iUL  M.  and  that  ibej  had  notgoodsor  chatteboT 
the  intestate  ia  their  hands  to  be  administered  eseept  to  a  less  vatne*  oibara. 

The  plaintiflf  replied  that  the  defendants  had  compounded  for  a  less  R>VIII^133a. 

sum,  and  that  the  jii(1;^mriits  arc  kept  on  foot  l>y  rovin  to  defraud 
him«  Sec.  Lpoa  demurrer  to  this  rcpCcattoo  judgmenl  was  given  for 
the  plaintitr. 

One  of  the  judgments  pleaded  in  bar  wn*  obfiiined  in  the  Court  at 
Chichester,  hdd  before  the  Mayor*  in  ddit  open  bonds  butthcjudg- 
meat,  as  pleaded,  did  not  shew  that  the  Bfayor  had  jarisdiction  or 

power  to  hold  a  Court,  and  the  declaration  in  the  inferior  CottfC 
stated  that  thp  action  of  debt  w;i<?  for  100/,  witljoul  mentioning;  any 
bond,  but  the  dcleuJ  inl  in  tlm  interior  Court  in  his  bar  confessed  that 
the  debt  was  due  h}'  bond.  Held,  the  defendant's  bar,  as  to  the  judg- 
nmiiieeovcfed  in  the  ttid  Court,  is  iaaufllcimt* 
When  bjr  the  repUcatieo  it  ftppenn  that  tbe  plaintiflT  hw  no  cause  of 
action,  he  shall  not  have  judgment  although  the  bnr  bo  insufficient  s 
hit  where  the  defendant's  bar  is  insufficient  in  substance,  and  the  plain- 
tiff in  his  replicRlion  shews  no  matter  against  himself,  the  Court  <;hall 
adjudge  upon  the  whole  record,  and  judgmcat  shall  be  given  iiir  the 
"  plaintifil 


TEUmtftti  Mtduidh,  mmo  6  Jacobin  Rot.  181 L  EdfpavdTor-  Britf^m.  so.  * 
nor,  Gniit.  exectitof  of  B.  Tumor,  brought  an  action  of  debt  sei  skiaocr 

against  Ed.  Lawrenct*,  nnd  others,  administrators  of  Richard  '*07,49fi. 
Booker,  on  a  bond  of  100/.  made  by  the  said  Richard  Booker  tJS^^i'J^^Jis^ 
to  E.  I'lirnnr,  the  testator:  the  rle fendan til  pleaded  iu  bar  a  ' 
former  judgment  in  the  KiDg*H  Bench,  upon  several  bills, 
^RFlikb  aiDountedl  to  60/.,  Bsc   Et  uUerim  die"  quod  aHas  tciH' 
ctl  ad  curiam  domini  Regis  U  nC  apnd  civUatem .  Ckettr^  u| 
Guildhalda  civiC  prced  coram  Ii/>brrfn  Adams  tunc  Majore  dic' 
t(f'  rixnC  die  Lun^t^  ridelicrt  9'i  die  Febr''  annorea^m  ipsiua  dom* 
Jif^gis  qiiarlo^  Thomas  Bilfcl  rjurrebalur  versris  rjno^  Edw*  el' 
alios  defcndtnics  adminislralores  dicLi  Richardi  Booker  dt  pla- 
cito  tpmd  iidem  Edmafd^,  S:c.  reddemd  ei  centum  H^ras  qtuu  ei 
adtuHC  ifijmte  detimterunt^  tuper  quo  adtemdan  ctmam  iidem 
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Edw*  Lawrmce^  Sec,  Solemniter  esaeti  fuerunt,  et  per  Leo* 
nard  SmMh^  attam'  stmm  eomperuemni  et  tttne*  dixemnt  quod 
ipii  nonpotuerunt  dedicere  actionem  prced*  ThonKi'  B  if  let  prced^y 

nec  quin  scriptum  ahfif:^nfnr''  rrrfute  ctfjus  irfrm  Thonins  BiHetde- 
bitum  pru'd'  de  eisdem  EdwardOfSrc.  exig;djnL  fuit  factum  prccd* 
RicIC  Booker  nec  quin  prtcd'  Richard*  Booker,  in  Ttla  sua  debuit 
pracd'  TItoniw  Billet  prtcd'  debitum  centum  Ubrarum,  modo  et 
forma  prout  pr^ed^  Taomat  Billei,  ediunexernu  eon  quertbatur  s 
whereupon  judgment  was  given  in  the  same  Court  for  the  said 
Thomas  Billet ;  and  pleaded  another  judgment  for  60/.  in  the 
same  Court,  at  the  suit  of  John  Githens  :  and  pleaded  divers 
other  former  recoveries  in  actions  of  debt  in  the  same  Court 
r*19Sb.]  against  the  same*  administrators,  auiounting  in  the  whole  to 
514/.  8tf,  and  that  they  have  not  froodi  or  cbaflelB  of  the  in- 
testate in  their  hands  to  be  administered,  prtctcrauam  bona  et 
(aj  Vaagb.  104.  catdUa  qua  {a)  nan  attingunt  ad  valrntinm  prwd*  514/.  Sd.  versus 
Bridgm.  80.     ipsos  in  forma  prted"  recuperat'  which  arc  chargeable  and  Jiable 
I  sn°und^333  ^^^^  sevcral  executions.    The  plaintiff  replied  and  paid, 

t»}Bridgin.80.  that  the  said  recovery  of  the  said  John  Githens  {b)  habila 
fuit  per  fraudem  et  etmnam^  4  r.  ad  ipsum  £d».  Tumor  de 
debito  suo  prebd^  defraudand'  et  deeipiend'*  upon  which  they 
were  at  issue  to  be  tried  by  the  country  :  and  as  to  (he  said  re- 
covery of  (he  said  100/.  against  the  defendant,  (hat  (he  de- 
fendant after  the  death  of  the  said  Richard  liooker,  and  af- 
ter the  said  recovery,  and  before  the  purchase  of  the  said 
original  writ,  24  Feb.  atino  4  reg,  nunc^  have  paid  to  the  said 
Thomas  Billet  60/.  pafcct  ofthetoid  iiJOL  feeoV^red  by  him  as 
is  aforesaid,  in  full  satisfaction  and  di^^chargc  ofthb  ^aid  Judg« 
nrnt,  with  which  pnymrnt  the  said  Thomas  Billet  held,  and 
yet  holds  himself  cnntcnled  and  satisfied,  and  (hen  and  there 
offered,  and  yet  ofTei  s  to  release  the  said  Ed<*'ard  Lawrfence, 
&c.  the  daid  700/.,  or  to  ackilowledge  satisfaciion  thereof  in  the 
^aid  Court  of  bar  Lord  th^  Kinfr  at  Cbi^h^sfer,  at  the  char|^ 
of  the  ^atd  administrators  :  bdt  (he  said  Ed#^rd,  &c.  d^ceit- 
U)  3  Kcb.577*  fulIy,  and  to  the  intent  to(r)derraud  and  deceive  (he  ?aid  Edward 
i  Roll.  Rep.     Turnor  execuiorem  de  juslo  debito  srw,  cos^hilionem  satisfactiorji^, 
1??!  Vco.  109       prced*  centum  libris,  S  c.    Sive  de  judicio  precd'  relaxan, 
a.  i  Jones  i^2.   Sfc.  disLuh  runt  et  adhuc  dijjcrunt  et  Judicium  prwd*  inde  in  suo 
roboreet  vigore  permanere  simmt  od  iitteniionem  pradictamiA}, 

U)  These  wbWIf.  **  ttiat  defeniUnt  6t^eT§  that  all  or  any  of  the  j  udgifaents  ^mt  kepi 

"procurlii^  ackdowlriljjrnrnt  of ^irisfact^oii  on  foot  hy  fraud;  and  Ihh  gcntTal  f()rin  <'f 

with  Uie  lulcDt  to  dclrand,  are  the  mate-  plcoUitie  can  be  of  no  disadTantage  U»  tlic 

**  rial  part  of  the  ret>liratfon    ind  tttieeiiis  plaintiff,  for  be  may  take  i<^uc  that  all  were 

the  payment  of  the  tnouey  in  satisfaction  is  contiiuKd  hy  fraud;  and  if  it  should  appear 

onl)'  induccnipnt,  and  nut  travcr«5ablc,r>a/tf  upon  the  trial  that  one  of  ihcm  alone  bad 

V.  Gatcsdon,  W.  Jones  92.    5th  Ucsolulioo,  been  kt  pt,  &.c.  by  fraud,  the  plaintiff  if  ould 

Beafitont' g  caie^  IMch.  111.  Arton.  Hil.  T.  1  be  entitled  to  recover  because  the  pica  would 

Car.  B.  R.  cited  Br|»^.  hy  Hnrdrr-;,  Hard.  70.  be  false  in  part  j  or  the  plaintiff  may  «iingTe 

And  the  defeadant  is  bound  to  traverse  the  out  one  of  ttie  Judgments  and  take  ts&ue  on 

fraud,  Parker  v.  Atfield^  1  Ld.  Haym.  t>7S.  that  alono,  Beaker,  Kent^  Cartb.  if&.& 

S.C.  incorrectly  reported,  \i  Mod.  597.:  but  4  Jlfu!  fi  }  ?  C.  TTn!t  f  i'  S  C.  l  Show.  tn9. 

he  is  not  boUad  to  traverse  severally  that  Vid.  Serjt  Wiiiiamf'^  note  19).  tiancveJte  v. 

cuhpNiicaiar  Jtfd^roWtpleaMiHyihdit  J^iM;  1  Shand.  M 
ea  fool  bjiraadi  Ihitawy  twweraefwiBblij 
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m  bi— 153  a.        TdbnorV  Cask.  405 

ADd  made  the  like  replication  to  the  other  recoveries  :  where*  *  S«iid.49, 
upon  the  defendant  demuried  in  law  ;  and  thn  point  in  l;nv 
was,  when  a  judgment  is  <;iven  u^ainst  an  ndiniiiisti  ator  or 
executor,  for  a  just  debt,  due  by  the  intestate  or  testator,  if 
the  said  stibsequeut  agreement,  os  is  before  alleged,  shall  avail 
the  plttinlilT  or  not  ?  and  it  was  objected,  tbat  forasmueh  at  the 
jadf^nt  was  obtained  bona  fide  for  a  just  and  true  debt»  the 
subsequent  a|;reement  cannot  make  the  recovery  covinous,  See  Rep.S^A« 
and  so  lon^  as  it  remains  in  force,  unless  the  executors  have 
goods  and  chattels  in  (heir  liiinds  al>ove  that  judgment,  they  .  . 

are  not  bound  by  law  to  pay  any  other  debr,  and  covin  can- 
not he  allefed  in  doing  of  a  Jawfiil  act  (b);  as  in  a  writ  of 
dower  (tf)  against  a  disseisor,  if  the  tenant  pleads  in  abate-  {a)  Plow.  4.1b. 
ment  of  the  writ  an  entry  by  the  disseisee,  the  demandant  J*  J;^^^^'! 
shall  not  he  received  to  aver  the  entry  to  f)c  by  covin  to  abate  vUi.'Ab. Coviii 
his  writ,  because  the  entry  is  cong;eablc  and  lawful,  and  mixt  B. 
with  no  wrong,  as  it  is  held  in  15  Edw.  4.  4  b.  but  if  a  woman 
has  lawful  title  (6)  of  dower,  and  causes  another  to  disseise  (&)  Plow,  si  £ 
Ihe  tenant  against  wbooi  she  recoyers  ttfK>n  a  good  title,  it  ^Dowcr'it^ 
shall  not  binid  the  disseisee,  *as  it  is  held  in  44  Edw.  3.  r  eiSSa.  j 
45  !).    ^X\\c-  ^nnie  law  of  him  who  is  put  to  his  Formedon,  lirFauxifui* 
or  any  otlicr  r;al  action:  and  the  reason  is,    becau5?e  the  dc  Recovery  6. 
demandant's  rii^iit  is  mixed  by  covin  with  a  tort,  which  is  fo* *'j^l5^i5**54 
an  ill  herb,  and  maken  the  whole  act  tortious.    Fide  25  Ass.  b.  3Cci.  78  a. 
nl.  1.  22  Ass.  pi.  99.  S7  Ass.  pi.  74.  41  Ass.  pi.  28.    44  5  Co.  31  a.  11 

r-  r  r  r  Ed.l.  2ii.  6  Co. 

S8  «.  44  £.  3. 45  b.  46  a.  to.  Lit.  35  a.  357  b.  1  Siderf.  21.  Laoe  44.  1  B,oll.  i-k^.  2  RoU. 
Ref.  17.  Ml,  aeet:  396.    44  Ait.  39.  18  H.  8.  S  a.    Via.  Ab.  Covin  A. 


(id  If  judgment  is  recovered  again^  ui 
siecntor  upon  covto.  bat  for  a  f(ood  caute, 

the  creditor  cannot  avoid  the  recovery  l>y 
pleading  tbat  it  was  by  covin  to  doir.iiid 
hitn;  because  the  party  had  -^ood  cause  ; 
and  where  a  recovery  is  upon  le£;al  cause,  it 
caonet  be  called  covmousi  alUiough  il  was 
with  consent,  and  to  the  intent  to  prevent 
anollier  of  his  debt,  I'rafe  \.  CatesiOHfW. 
Joaes  92.  Sd.  HesKilutiou,  Biundtoett 
LnerdtU,  1  Sid.  «1.  iroibmt  y.  Fowler,  1 
Strange  4 1 0.;  and  such  recovery  y>\\]  1>e<rood 
althour^h  by  coufcs>jion  pcndin<^  a  suit 
b)  auuthcr  creditor,  and  altbough  no  pro- 
cess had  hern  sued  out  in  the  action  upon 
which  the  judj^nicnt  was  confessed,  JUack- 
reth  V.  Jackson^  I  M.  aad  S.  408.  inuottM* 

The  judgment  raiiat  be  confessed  to  the 
creditor,  and  cannot  be  confessed  to  a 
Stranger,  and  must  be  confined  to  the  a- 
mount  of  his  debt  A  judgment  confessed 
b}  in  executor  to  a  crccfilor  of  the  tes- 
tator, as  well  for  his  own  debt  a»  in  tru»t 
for  the  debts  of  many  of  the  creditor*,  can* 
not  be  pleaded  in  bar  to  au  action  brought 
afjainst  him  l»v  another  creditor  of  the  tes- 
tator, T«Ipni  V.  fVclls,  \  M.and  S.  35)5. 

Att  executor  may  plead  pmi$  4arrrin  eott' 
HmMNwe  such  judginGut  recovered  agoinut 


him  in  suits  comroeaced  since  he  pleaded 
thegfoicral  isKue  in  bar  in  the  principal  ca>>e. 
Pirtcew.  A'ichohon,  5  Taunt.  GCiS.  S,  C  1 
Marsh.  2b0.  Aud  where iu  fact  such  ajiidg- 
nieot  is  obtained  against  executors  before 
tfie  hist  continuance,  although  by  firtion  of 
law  the  judgment  may  relate  to  a  tune 
prior  to  tbe  last  continuance,  the  executors 
inav,  by  apt  pi  adiug,  a^  :liI  themselves  of 
such  recoverv  by  a  plea  puit  darrein  conti' 
nuance,  LUuetem  v.ww,  S  Bam.  and  Cress* 
317.  S.  C.  5  Dow.and  Ryl.  175. 

In  Holbird  v.  Anderson,  5  T.  R .  235.  a 
debtor  ou  tbe  day  ou  which  a  judgment 
creditor  \.  was  entitled  to  execution  con- 
fessed :t  judgment  to  another  creditor  B. 
tur  a  just  debt,  who  sued  out  execution  bo- 
fore  A.'s  execution  reached  the  shcriflfs  of- 
fice; and  it  was  lu  fd  that  the  preference 
^iven  was  not  uolawtul  uor  fraudulent  with- 
in Stat  IS  Eliz.  c  5.  9.  fi.  for  it  was  for  » 
just  debt,  and  not  for  the  defendant's  benefit. 
And  in  Pkk$tock  v.  Lytter,  3  M.  and  S.  371. 
where  a  debtor,  for  the  purpose  of  defeating 
an  impending  execution  made  an  assignment 
to  a  Iruslre  lov  the  benefit  of  all  liiv  rrerij- 
torst  such  iL««<>ignrocnt  was  held  good  and 
not  fmnduleot  within  «Ut  IS  Elis.  c*ft. 
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406  TvAMOft'a  Case.      Pari  VilL— laS  t. 

Ass.  pi.  29.    II  Hen.  4.60,         15  Ed.  4.  4  b.   11  Ed.  4.?. 

7H.7.  ir.  1  H.8.  5.  19  11.8.13.  But  it  wa«5  answered  and 
Jiiazuirttt  for  resolved,  and  80  adjudged,  that  the  plaintilT should  {a)  recover; 
the  plaint  itr  'for  an  executor  or  adtnioistralor  ought  to  execute  hisolBoei 
(ijfcofSfb.*        administer  the  goods  of  the  deceased  (6)  lawfully,  truly, 

and  diligently :  lawrully,  in  paying  of  all  duties,  debts  and 

Icjjacies,  in  such  precedency  and  orrlf^r  n«  tfipy  ous^ii  to  be 

(c)  CAit.  127.  paid  by  the  law:  truly,  to(f)  convert  iioll^inc:  to  ii's  own  use; 
Touch.  47&.     for  an  executor  or  admioistralor  bath  not  the  deceased's  goods 

(d)  Cart  134.  to  bis  own  use,  but  in  another ((0  right,  and  to  unoiber  uk, 

■and  ought  not,  by  any  practice  or  device,  to  bar.or  binder  aiy 
creditor  of  his  debts,  but  ought  truly  to  execute  bis  oflice, 
according;  to  the  trust  which  is  ropo^ed  in  him :  dilio^ently, 
(«)3BaUtr.     ^uia(e)  ncgifgetilia  sejuper  hahel  comilem  infortynium.  Tlicn 
11^*  in  the  ca.<ie  at  bar,  when  the  administrator  compouudn  wilh 

one  who  has  a  judgment  of  100/.  for  GO/,  and  the  plaioiif 
(/)  H9WB91,  offers  io(f)  release  or  to  acknowledge  satisfaotion,  and  tliey 
92-  defer  it,  to  the  intent  that  the  judgment  may  stand  in  force,  by 

which  the  plainfifT  nill  he  defrauded  of  his  (rue  debt,  and  the 
administrators  convert  the  deceased's  j;oods  to  their  private  use, 
which  is  altogether  against  their  ofliceand  the  trust  reposed  in 
theiu  ;  and  tiierefore  be  such  agreeuienl  either  precedent  before 
the  recovery  or  subsequent  a&r  the  recovery,  i  t  is  all  one  as  lo 
the  creditor  who  is  a  third  person,  for  he  is  defrauded  aswdl 
by  the  subsequent  a;;rceraent  as  by  the  agreement  precedes!, 
and  thrrohy  the  adminigtrntors  against  tJieir  office  and  the 
trust  repo>cd  in  tbem  would  make  a  private  gain,  where  tbcy 
ought  not,  and  tlie  creditor,  who  is  a  stranger,  would  lose  bis 
debt,  which  Is  by  the  law  due  to  him:  and  an  agreemest 
between  two  shall  not  hurt  or  prejudice  a  third  pensn. 
And  (g)  Goodale*8  case,  in  the  Fifth  Part  of  my  Reports, 
fol.  93.  was  cited  and  well  applied  lo  thin  cape.  Andif  a»y 
prejudice  accrues  to  the  administrators  in  this  case,  it  i.s  their 
own  fault,  for  Billet  the  plaiutitV  would  have  released  to  tben 
or  acknowledged  satisfection,  but  they  deferred  it,  to  the  esd 
by  this  means  to  bar  the  plaintiff  of  his  just  and  true  debt. 
2. titc rccorrry  g.  It  was  rcsolved,  that  the  bar  as  to  all  the  recovery  pleaded 
&IrtlrfChi-  Chichester  was  iMHufTjcinnt,  for  (he  v;didi(yof 

chpHicrin-  the  said  recovery  was  all  the  life  and  forco  of  \he  h-\r :  anil, 
kuflicicDt.  ■  1.  It  doth  not  appear  that  the  Mayor  had  jurisdirtmnt  or 
(/?•)  Poph.99,    power  (A)  td  hold  a  cour^,  either  by  prescriptidn  or  patent  (c). 

384.  Jcnk.  (JfBt.  2G1.  Guld^b,  l/fi,  177.  Co.  Lit.  209  b.  Moor  708,  709.  i  Ro»,42l,  fW».7J« 
3  I^v.  14 1.     fG  Mod.  72.         Vm^Ii.  9d,M.   I  JiW        CtO*  Bl.4gSk  Gmx  Jic  lSt*49», 

rr/2.   (  ro.  ( ar.  46.,  Velv,  46.     ,       .  ,.  ' 


(e)  In  aclioiis     inferior  courts  it  is  ne-  not  aeo«ssary  to  lay  them  witbia  the.  jsfii' 

co«.sary  th:it  every  part  of  iHal  which  is  the  diction.    Serjeant  Williams'  note.  i*.  "f- 

giiit  aikd  bubstaoco  «f  the  aciiua  should  and  ih«  cas«8  cited  there.  And  where  a  part? 

appear  to  be  within  dieir  jurisdiction.   Scr-  ^astifiey  pador  pr«e«»     an  inferior  CmkI, 

jeaiil  Willianjs'  note  (i.)  Peacock  v.  BeU^  it  is  oecessary  to  set  forth  in  his  ploa, 

1  Saund.  74  a.   And  the  omission  is  error  the  cause  of  ociipB  atom:  wilhia  the 

even  after  veidiet,  TVwer  v.  ffaU^  I  T.  R.  diction  of  the  Coufl.  Emm  t.  JM<9« 

153.    But  as  tu  such  lualtcrs  us  -atc  Inserted  4  Taunt.  4».   Vid.  Com.  Di^  GoV*tl» 

mdv  fora<;^ravaliou  of  danuj^cs,  and  mjght  Via.  AJk.Coitrt»j  L.*.  >•  • 

be  umillcd,  and  yet  the  action  nmiain,  il  it  • 
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133  a.— U'3b.  Tcrnor's  Case.  407 

S.  It  appears  by  the  declaration  in  the  saJd  coiirt|  tbat  the 

action  of  debt  was  broup^lit  tor  100/.  without  raakini^  mention  f")  Antca  120 

of  any  bond,  ;.u(l  tliereloi  e  it  ought  not  to  he  intended,  that  ygj^^Sj" 
there  was  any  IjoiuI,  and  llu'n  the  paid  admini-^lrntors  «  ere  not  v.iij?fl*rt3, 9J, 
chari^enhle  in  an  action  of  debt  (»)  with  n  simple  (//)  conlracl,  i*'^-  3Co.b2b. 
•and  altl»ou4;h  the  defendant  iu  his  bar  doth  confess  that  the  [  *  '^8  b.  J 
debt  was  doe  by  bond,  yet  tbat  wtU  not  make  the  decbratioD  Ifo'^.^n^ 
|;ood;  for  when  the  declaration  wants  (6)  circumstance  of  409.  Noy.  5*3. 
time  or  place,  &c.  it  m&y  be  made  ^ood  by  the  bar :  but  when  I'oph.32. 
a  declaration,  hnr,  or  n^pliration,  &c.  wants (c)  substance,  it  sJj^f'y^jiJfigj 
caituot  be  luade  good  l)y  the  other's  plfn  (r).    And  so  you  will        i  i^on.  ' 
better  understand  your  books  in  ii>  Ed.  i.  lo  b.  2i  E.  4.  2  b.  H».  Mo.aiic. 
6  E.  4.  9,  11  H.  7.  24,  6  H.  7.  6.  10,  5  H.  7. 12.  38  II.  6.  l^i^^^ 
17,  IS,  19.  18  E.  3.  SO.  38  E.  3. 34  b.  Plow.  Com.  289.  Vide  m.  * 
F.  N.  B.  21.    3.  It  was  resolved,  that  in  the  case  at  bar,  wii  cn,  by  tbe 
if  the(rf)  replication  had  been  iuBuflicient,  scil,  that  the  said  »^pi>cntion,  it 
agreement  subsequent  should  not  avail  the  plaintifT;  yet  npon  th^latntifF 
the  whole  record  the  plaintiff  should  have  judgment,  because  has  do  rausoof 
the  bar  was  insuffieient  in  matter :  aod  a  difference  was  taken,  ''^ 
when  by  tbe  replication  it  appears  that  the  plaintiff  has  no  m°nt,aUhougb 
cause  of  action,  there  the  plaintiff  shall  never  have  judgment,  the  bar  lie  ia 
although  the  bar  be  instifVicit'nt  ;  as  in  debt  on  a  bond,  with  JjJ^X,'''"' 
condition  to  pei  ioi  ni  (f  )  covenants  in  an  indenture;  the  de-  fl'.ndant'a  b!ir*i» 
fcndanl  pleads  pcrforniance  of  all  the  covenants  jjenerally,  in  sufficient  in 
where  it  appears  that  divers  of  them  are  in  the  negative  or  »j>'j''tfincc,  «nd 
disjunctive,  and  so  the  plea  in  the  {general  affirmative  is  insnf-  repika'uuu 
Jicient  (f)  :  yet  if  the  plaintiff  replies,  and  shews  a  breach  of  shews  no  mat* 
one  of  the  covenants,  which  on  his  own  shewinjj  is  no  breach ;  i^^^*"^ 
upon  which  the  flefendant  denuirs,  Jndgnient  shall  be  given  court  uhHlfad- 
a*ainst  the  plaintit},  because  upon  the  whole  (/)  record,  it  judRe  upon  tbo 
appears  that  the  plaintitl'  has  no  cause  of  action  ;  for  the  bond 
is  iiidoraed  with  condition  to  perfbrm  the  covenants,  bo  that  ^baii  Uc'^^v^ 
the  plaintiff  has  no  came  of  action  until  there  be  a  breach  of  for  the  iSaiB* 

tiff. 

(k)  Co.'  Lit.  303  b.  Doet.  pi.  fi9.  7  Co.  25  a.     (r)  Cra  Car.  2IK>.  Co.  Lit.  303  b.    Doct.  nl. 

7Co.25a.      (rf)  Cr.  Jnc.  22!,  133.  Cro.Car.6.   Doct.  pi.  70,  32-).   Lit.  Rep.  l.'JO,  1  "2.  Mo.  1(;4 
lSid..m.  Dy.39.pl.  62.  Anti^a  120b.  9  Co.  .'VS  n.  110b.  Godb.Klfi.  1  Lev.  19.5.  Hob.  U.  Ydr. 
l.')2,  J53.  Palm.  28'.  Winch.  :i7.      (e)  Cro.  El.  232.  Cro.  Jar.  560.  Cro.  Car.  422.  Co.Lit.303b. 
2  Roll.  Rep.  Ih'J.  Hob.  14.      '  f)  Vo%tn  UVA  a.  li  Co.      b.  1  Sand.  285.  Hob.  199.  CfO.  Jm.  133. 
221,312.  Hard.  ."^2.  2  Biil8tr.it I.  Styl.         Palm.  287.  Lit.  Rep.  172. 

{»)  In  ffiHtama  v.  Fowler,  Strange  410.  good. 
Evre  J.  observe  (1,  that  lli()u;.;h  tho  judgment  (b)  Vid-  noto(e),  ButU'  case,  ante,  p.  102. 
pleaded  were  crroiuons,  it  mi^t  be  a  bart  (v)  Where  a  nefpitiTecoveouitia  solely  in 
lor  all  lhat  wc  (tin-  Ci  nrti  liave  to  look  to  affirmancp  of  n  prcredcnl  affirmative  cove- 
is  lo  ace  it-  h  not  frautiulenit  and  in  Frinee  naat,  |H:rturinai)c<i  generaliv  is  a  good  plea, 
V.  KMMth0it^  ft  Taunt  6ft5.  S.  C.  1  Marth.  Ltutghweli     Palmer^  1  Sid.  87.t  and  lAiere 
the   jndi^nicnts  piraded  were  in  debt  on  the  negative  covenants  arc  against  law,  and 
iiinipie  contract ;  and  it  was  urged  that  as  the  amnnative  according  to  law,  the  cove- 
dditdid  «nt4ie  «n  a  simple  «Mtrart  aj^aitttt  -nantee  ihay  plead  generally  that  be  has 
an«xecntor,  the  judgments  were  erronrous,  performed  all,  and  the  Court  will  falte  ao* 
and  conid  not  be  pleaded t  but  tbe  Court  tice  that  the  negative  covenants  art*  void 
adopted  the  authority  of  Edgecomb  v.  Dee^  and  against  law,  2d  Res.  Norton  v. 
Vaughan  89.  and  oilier  cases  cited  to  shew,  Moore  856.    Vid.  Com.  Di^r.  Pleader  S  7. 
that  uiiles'i  nn  executor  avail  himself  of  the  13  E.  26.  nnd  Serjeant  Williams'  note  (I) 
objection  IU  the  tirst  instance  b}  demurring.  Culler  \,  Sotuhcrn,  i .^aund.  116.  BacAb* 
in  could  not  mako  aae  of  the  objection  ai  Plcm»  ud  Plcadtogt  t  9. 
aaj  salMei|ttcot  tiinei  aod  held  the  plea 
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eovenant;  and  on  the  plaintiff's  own  shewing  (htre  is  not  any 
breach  which  is  sufficient  in  law  to  give  the  plaintiff  eaute  of 
action ;  and  it  shall  be  always  intended,  that  every  man  will 
U)  CrOtJac.    vhfw  the  best  of  his  case:  but  when  the  dcfcndnnt's  haris 
Popii^.  Awtea  insufticient  in  eiibstance,  and  the  plaintifl'  replies,  and  shews 
120  b.  9  Co.     the  truth  of  his  ca&e,  whereby  he  shews  no  matter  asaiitst  him* 
Iiob.  Doct.pL  geif^  but  matter  explanatory,  or  perhaps  not  oiateriaT,  there  tin 
Rep^i.  Godb.  Court  sball  adjudge  upon  tbe  whole  record,  and  (the  decUratioi 
138.  Paiin.287i  being  goodX  for  the  insufficiency  of  the  bar,  without  any  re- 
Winch.  37.      gard  to  the  replication,  judgment  shall  be  given  for  the  plnin- 
tigib.305.     ^jjj..      jj»  ^  ^jgj^  pleads  a  grant  by  letters  patent  in  Iku,  wbich 
are  not  sufficient,  lhf»  plaintiff,  by  replication,  slie^s  another 
clause  in  the  said  letters  patent,  which  clause  is  not  material, 
9  Co.  110  b.    and  tbe  defendant  dennra  in  law,  in  thia  case  judgment  sInU 
be  given  against  the  defendant,  et  sic  in  similibus.  And  ^ 
(b)  Hob.  14.     you  will  better  understand  your  books  in  7  E.  4.  28.  Tilly  (A) 
Plow.  66b.*     and  Woody  s  mse,  11  H.  7.  28.  and  the  books  aforeaidi 
7  Ed.  4. 31  a.  b.       other  bookn  vouched  in  Dr.  Bonham's  case. 

Fita.  Judgm. 

M.  Moor  ia&.  Dyer  119.  pi.  6.  1  And.  168. 


[134  a.]  MARY  SHIPLEY'S  CASE, 

Pascb.  8  Jacobi  1. 

SuiPLEY       On  pJene  administravil  pU'ulr.^  V  >       p\pnitor,  the  plaiokifl*  may  ima)^ 
Bbanb             diatcly  take  judgtucut  ol  as^r  t>,  q  n  antio  accidcrint, 
PL  Via.  134  b.   


Tpi'fiTY,  4  Jncohi  Rot.  28.  in  the  Kin-'s  liench,  Mary 
Shipley  brouglit  an  action  of  debt  on  a  bond  oi  ^^i)Ol.  agaiwt 
Christopher  Beane  and  Ann  his  wife^  executrix  of  Fraacw 
Hasilwood  the  obligor ;  tbe  defendants  pleaded  fully  admi- 
nistered, and  so  nothiuff  in  their  hands.    The  plaintiff  replic<I) 
that  they  had  assets.    The  jurors  found  assets  to  the  value  of 
(a)Touch.4y5.  J 72/.  and  judgment  was  given  to  recover  tlie  (a)  whole  debt  oi 
tt^^si^'    200/.  and  damages  and  costs  ot  Die  ^xuls  of  the  testator,  ii, 
IVeot.  «J4.9H,  Si'C.{b)  el  si  non^unc  llie  tiamugeti  ot  tiueir  una  proper  goo^fc 
V  ^^viRh^^'    ^P®"  •       ^  Error  brought  upon  the  same  judgment  in  the 
Cto'du  592.  Kxcheouer-cbamber,  the  said  judgment  was  affirmed, 
Cr.  Car.  1C7,  *  7  Jac.  For  upon  the  bar,  the  effect  of  which  is,  nothing  in  their 

1  uin^^^^*  bandy  the  plaintiff  might  have  prayed  her  (c)  judgment  pre- 

(4)  Cro.  J«c.  «47,  648.  Palm.  311.  rh-er  1S5.  pi.  67.  1  Roll,  f  m.  Nov.  1?0.  2  E.  4. 4 1 
7  K  4. 9  a.   Kdw.  61  a.   1 1  H.  4.  5  a.  Br.  Exec.  51.   Fttz.  Judr.  66.      (c)  Hob.  199.  1  Sid.  448. 

2  Sand.  226.  QOcs &m.  V4.  Co.  Mm M  M*. Cr.BU 599» 68r. 
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mdUv  (a);  for  thereby  he  eenftsaes  (be  debt,  but  tBat  Iw  am- 
not  have  ejteemion  until  the  defendants  have  goodg  of  the 
deceased;  as  in  a  writ  of  (a)  mesne,  if  the  defendant  pleads,  (a)Co.Mt. 
Hot  distrained  in  his  defaalt,  he  may  pray  jwtJernif'nt  presently,  JJ^^o'i;^"*** 
for  this  plea  will  serve  hiiu  only  to  save  him  (rom  damages.  Br.  Mesne  5. 
Vide  J I  H.  4.  5i2a.   So  in  a (6)  fVarrantia  Charioi  against  the  l  Uz.  ML-8ac23. 
heir,  the  delbndant -pleads  nothing  by  deeeent,  dec.  the  plain-     ^' v'ent  94'. 
(iff  shall  thereupon  recover  pro  loco  et  tempore.    So  in  dobt  ^ioj,  149.  Hob! 
against  (c)  the  heir,  if  he  pleads  nothing  by  des^centf  the  39, 199.  -m: 
pYaintifi*  may  have  jud^ent  presently,  and  a  Scire  Jhn'as 
*wlieii  assets  descend  (a).     ride  Old  N.  B.  in  iVarranlia  [*134bJ^ 
Chartm  et  21  (rf)  Ed.  3.  9  b.  Br.  tit.  Warrantia  Charles  30.  (f)^"'*:**^^* 
Bot  the  trial  (Verdict)  in  the  case  at  bar,  is  a  ^ood  direction  i/''2  Zd-Ray. 
to  the  ^rtff  what  he  ie  to  do  1  but  yet  that  doth  not  alter  (he  783. 
judgment  of  the  law;  and  it  is  the  better  form,  and  more  agree-  ^^^^^I^IX 
able  to  law,  to  Imvc  jndi^mcnt  for  the  whole  (r),  thnn  for  part  "fi.** 
of  the  debr,  accot  di to  {e}  the  assets  found.  Vide  bym's  case  b?' 
before  for  this  matter.  Ant»'*a,53,  r>4. 


(a)  In  Dorchester  v.  fVcbb^  Cro.  Car.  37 S.  judgment  was  given  in  j\oeU  v-  lieUoUt  and 

the  Coofl  tleiiied  the  taw  to  be  as  in  Ship-  affirmed  in  Dom,  Proc  Vid.  Acc  Com.  Dig* 

ley's  r:>sp,  Uial  if  an  executor  pif  ads  pfme  Pleader,  2  D      '2  4. 

adminixtraoU,  the  plaioUfi' may  pray  judg-  (a)  Vid*  uvlc  (a>,  UArberl'$  CMe^  Yol.  II. 

meat  a{^iDflt  bifb  when  assets  come  to  himi  p«  SI. 

aad  in  yocIt\.  yihon,  2  Sauiiil.  ^  -'fi.  Twis-  (c)  Vld  Serjeant  Wnilnms*  ilote(lfl) 

den,  J.  adopts  their  opioioa.  However »uch  cockc  v.  Proved^  1  Sauod.  3S6. 


SIR  JOHN  NEDHAM'S  CASE,  [m^l 

Pasch.  8  Jacobi  K 
In  the  Cooitnon  Pleas. 

Resolve  d,  I.  Aituiinislialiuti  granted  bj  the  archbishop,  whca there  are  teas  Post 
maUaUa  only  in  one  diocese,  is  not  void,  bat  voidable.  S.  If,  aller  ^^^^^^ 
svcb  admiaistntion  granted,  adminislratioa  be  granted  bj  the  ordinary  p.viu^iasa. 
of  tbe  diocese  in  which  theSosa  n^taMtti  are,  ami  then  the  first  ad- 
ministration is  repealed,  the  second  atIinini?'tration  stamls  ^^oo-l     3.  In 
such  case,  administration  of  the  t  fl'cch  ul'  the  obiigec  {jrantid  bj»  th 
archbishop  to  the  obligor  docs  not  cxUnj^uish  the  debt,  but  the  Kccood 
adiuinislrator  maj  irell  sue :  but  if  the  obligee  makes  the  obligor  his 
esecntor,  it  is  a  rekne  in  law  of  the  debt. 

*So  if  a  woman  obligee  mardea  the  obligor,  or  one  of  the  obligots,  it 
Isatdeneinlaw*. 

*Bttt  feroo  execnirix  marrying  the  dablor,  is  no  release  in  law*. 
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rartlicw  512.  AuTuuil  Po»T,  and  Culharine  Iha  wife,  administratrix  of  Eliz. 
c '  !'  'V 11;  Weldish,  brouffht  an  action  of  debt  asiimM  Sir  John  Nedbant, 
Wb«to5^57.  ^^ijj^jj  pj^^  j^j.^j^  7  Jnrohi,  Rot.  332.)  on  bond  of  900/. 

made  to  the  said  Elizabeth.  O/i  qnidem  KallC  adnihiistmlhi 
omnium  el  jtin^uhrum  bonnrr/m.  Srr.  nr/rr  fucr*  prfcfaC  I'Jiz. 
irmpnre  mortis  STffP  prr  IVillilicV  pcrmisahne  riivma  Jiojfem^ 
Episcopum  apud  Jioffen'  post  Mortem  pncd'  Eliz.  commissa 
JvH  5  Febr\  Tba  oefendant  pleaded,  ^uod  poti  mortem 

dicice  Elit,  et  ante  communonem  administraikmf^  prod*  seilicef, 
13  Mali  1604.  /  the  Dean  and  Chapter  of  Canterbury  bein^ 
*      Siriab.355,  g^uardians  of  the  Rpiriinnlfie*?  (n)  scde  rnranft  oCthp  archbishop 
^*  of  Canterbury^  conimitlcd  administration  of  the  £jood«?,  &c.  of 

the  said>Elizabeth  to  the  defendant,  eo  quod  tadcm  EUz.  tem- 
pore mofHi  nuB  habitU  bona  wofo^ifia  in  dtten^  dhee^  ftotinda 
CunC^  which  adminiatraiion  commitied  by  the  said  dean,  &c. 
doih  yet  remain  in  force,  and  demanded  judgment  if  the  action. 
The  piaintitf  replied,  that  after  the  said  lulmini^trntion  i^ninted 
by  the  said  dean,  &:c.  to  the  defendant,  nnd  before  the  purchase 
of  this  original  writ,  scil.  4  Nov.  1607,  before  Dr.  BennettCom- 
iniwary  of  the  Prerogative  Court  of  Canterbury,  at  the  suit  of 
the  said  Catbariite,  asainst  the  mid  defendant,  the  adnriniatra- 
tioD  granted  to  the  defendant  was  pronounced  and  declared 
prn  nulla  el  iumltdn  nd  omnem  juris  cfft  ctum  :  upon  which  the 
lit  RMdaUoo.  defendant  demurred  in  law.  And  in  this  case  three  points  were 
resolved.  Forasmuch  as  the  defendant  has  not  shewed  in  his 
{b)  $wiab.355,  bar,  that  the  intestate  had  bona  nolabilia  in  (6)  certain,  for  this 
357.  cause  it  tball  be  taken  that- the  administration  Wat  granted 

where  the  inteslnte  had  not  bona  notabitia  in  several  dioceses  : 
f,'  Ct.ta.  but  yet  it  wa-*  aj^reed,  that  such  administration  was  not  void,(r) 
457.  Hob.  lea.  ijut  voidable  (a),  as  it  was  adjuda^ed  in(rf)  Hugh  Vcre's  ca«f% 
wJ!ll.R?p.  appears  in  the  Fifth  Part  of  my  Reports  fol.  99  S:  jO 

f  *  135  b.  ]  objected, tliat  furabmuch  us  the  aaministruliou  granted 

A3.  t6  tbe  delhttdant  Was  not  toid,  but  (e)  YoidaUe^  to  long  at  it 

(J)  SidBb.357.  uras  in  force,  the  inferior  ordinary  ought  not  to  have  committed 
5Co!^90  al  administration,  for  the  prerogative  administration,  granted  by 
2Jon«ft78.  the  archbishop,  and  the  adminif^tration  granted  by  the  inferior 
aBuUt.  176.  ordinary  cannot  (/)  stand  and  be  both  of  efl'ect  together;  for 
?Lton.2\2!^  thereupon  confusion  will  ensue;  and,  therefore,  the  adminis- 
(c)  Cr.  Ei.  283,  tration  granted  by  the  Inferior  ordinaiy  was  utterly  void ;  and 
jj'^h*®^*  although  the  said  prerogative  administration  be  afterwards  re- 
MoolrCSlf '  voked,  that  shall  not  make  the  other  administration  of  any 
I Ron.R0p.423.  better  effect  than  it  was  at  the  time  it  wn?  g-ninted,  ^wmf  *' 
2d  Resolntion,  quod  in  initio  nott  valcty  tract u  tcmporis-  uo7i  convalrsciL  Bui  it 
(/J  Plow.  281  was  answered  and  resolved,  that  now  inasmuch  as  the  eccie- 
a.  ^attical  Judge  has  pronounced  and  declared  the  letters  of  ad- 

i^ii?o^'  ^oh  ministration  granted  to  the  defendant  pro  nulla  et  hnaiiiaai 
Cro. Elix. 585.  ommMjtms  tgtetum^  we  roust  give  credit  to  them,  that  :t  was 
C  o.  Lit  r)  a.  for  causes  not  appearing:  f  o  us  void  ah  initio,  vide  17  Eliz.  Dyer 
Hutt  5^1^  Dav.  like  judgment  upon  the  same  reason  (n).  Also  the 

32  a.  €*whr2U.  2  BuUtr.  304,  305.  3Bul«tr.  192.  (A)  3  Co.  78  b.  9  Co.  19  a.  Dyer33SL 
pL4«.  18U.31.  SKeb.  19.  PiMte«143b.  Cro.BL460. 

■     '      —  ^  ^  :    —         ■  -   ,   

<a)  V  idu  uulc  ^c)  I'rincc*  ca<c',  Vol.  ill.       ^o)  in  all  cases  where  Ihe  liR>t  administn- 

p*  60.  tiott  is  fcpesled,  the  second  standi  gotJ, 
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administnitioti  is  but  an  authority^  becniise  he  has  tiathin<r  to  . 
his  (a)  own  usp,  but  all  to  the  me  of  another,  and  un  authority  („)  Ant«a  133 
may  expect  and  commence  in  futuro^  and  tlirrpfore  it  shall  be  ••  Cart,  134. 
suspended  until  the  other  be  repealed  or  dcchireii  void.  And 
it  was  said,  that  there  are  tria  genera  executorum^  primus  a 
lege  eanstiitttutj  ei  idea  didtur  legUimus^  tU  Episcopus ;  te* 
eundus  a  tealat&re  eonstitulttSj  ei  idea  dieitur  testamenUttini^ 
ul  executor ;  tertius  ab  Episcopo  constilutm^  et  ideo  dieitur 
(Inth'fi^,  nt  administrator.     And  it  is  to  be  observed,  that 
the  bishop  who  is  executor,  appointed  by  I  he  law,  is  not 
permitted  by  the  law  to  make  a  release  of  any  debt  (^►)  (0  9Co.39«. 
Oi  gilt  of  any  goods ;  for  he  has  a  special  property  in  the  de-  co.'LU.  2i!2a. 
ceased \s  goods  for  the  benefit  of  the  dead,  and  nothing  to  his 
own  use  ;  and  it  appears  in  9  Eliz.  DyerS55.  that  the  ordinary  ,  n 
has  not(c)  power  to  pjive  authority  to  another  to  sell  the  de-  J,*^^^'*  ^g^^^*  ** 
ceased*8  {Bloods,  because  he  hiinselt' lias  no  such  autiiorily,  and  i  Roll.  918. 
the  statute  of  West.  2.  cap.  10.  {d)  Bona  deceit  ad  mamts  ordi-  Swinb.  351, 
narii  disponenda^  that  is,  for  the  ^ood  of  the  deceased,  and  as  to  * 
this  purpose  he  is  like  an  administrator,  dIuraR*  (e)  min*  eetete^  i  Keb/sM. 
who  has  a  special  power  committed  to  him  to  dispose  of  the  de- 
ceased's  goods  for  his  benefit,  and  nothinjj;  in  prejudice  of  the  Ke?w.  8?a.  b. 
executor,  as  it  is  held  in  PrinceVs  case,  in  the  Fifth  Part  of  my  (li)  West.  2.  e. 
Reports,  90  b.  So  tlie  loid  who  takes  a  sufn,MiLlcr  of  hinds  held  -l^nst-^y/. 
by  copy  of  court  roil,  to  ihe  u.se  ut  auolUef,  has  power  (/^>  only  ^frof  EK  67S 
to  grant  it  aecft>rding  to  the  nse  of  the  aurpenoeri  and  not  to  679^  718, 719. 
any  stranger  as  it  is  held  in  the  Fourth  Part  of  my  Reports  in  J  Aod.  132. 
West  wick's  case.  Vide  7  Hen.  4.  18  b.  the  {g)  ordinary  shall  ^^S,'/^*. 
not  have  an  action  of  trespass?  for  carrying  away  the  goods  be-  3  Leon.  278.  • 
fore  an  actual  possession  of  them,  (as  executors  or  adininistra-  i*."''*^**  i^f  * 
tors  may  have)  (c),  but  before  possession  the  ordinary  shall  owends. 
sue.  for  them  in  the  Spiritual  Court ;  and  Pitsherbert  in  ahrtdg-  DaiLfls/ 
ing  the  case,  tit.  Trespasse  97*  ex  hoc  ^sequUur^  that  the  or*  [  *196  a.  ] 
din'ary  shall  not  have  an  action  of  debt  (A),  as  ordiliary.   3.  It  SAfttMlutios. 
vas  re-<ilved,  that  the  committing  of  (t)  administration  by  the  r/')Co.Ut,  ♦ 
archbishop  to  the  obligor,  shall  not  extinguish  the  debt,  but  5i)  b. 
the  debt  remains  (d);  but  if  the  obligee  makes  the  obligor  his  [j^'^p^'^'^f,* 
executor,  it  is  a  release  in  law  of  the  debt,  for  it  is  the  act  of  HrJurisaict.2:t 
the  obligee  himself  (s),  and  therewith  amce  8  Ed.  4.  B  a.  Br.Ordi.  5. 

^  ^  (A)  1  Roll.  906. 

(i)  1  Siderf.  "!<).  \  Leou.  90,  9L.  1  Roll.  934.  Swinb.  325,  300,  301.  Salk.  303.  1  SiOk.  327. 
3  Salb.  1«3. 


thou«:^h  ^r:\nted  after  the  grant  of  the  first,  secnif;  to  bf  that  n  debt  is  nrerely  a  rij^ht  to 

and  ijctore  the  rcpcai  of  it«    Com.  J>tg.  Ad-  recover  Ibc  amuiuit  by  war  of  acUou;  and 

ministrator,  B.S.  €ittDgaBrowal«ll9.  Cftar^  M  an  executor  caooot  mwatun  aa  actioa 

nock  V.  C urn;.  a«^aiast  himself,  his  appoint mfMit  by  the  cre- 

(c)  Vide  uote  (c)  Middieton's  cate.  Vol.  Ill*  ditor  to  that  office  di<»ch<irges  the  legal 

p.  5S»                 '  wmedy  for  the  debt  !^mmon$  w,  €MtterUg9, 

(v)   So  the   making  a  drhtor  CTrnttor  i:?Vrs.  op^,  ff oodward  v.   f.ord  Dnrci/, 

durante  puMoritaU  is  no  discharge  of  the  Fiowd.  Iti6.  Coni.  Dig.  Admoa.  li.  5.  note  I. 

debt,  since  ne  b  only  executor  ia  trust  fot  Co.  Litt  9M  b.  So  if  tfie  testator  make  one 

the  infant,  till  he  comes  of  age.    Cowethv.  dchlorhisexecutor,  where  several  are  jointly 

Philip,  1  Ld.  Raym.  60ft.    Via.  Ab.  £xecii*  boand  or  indebted  to  him,  it  is  a  release  to 

tors,  it.  b.  pi.  SO.  all.    fVanl^ord  v.  ffan/^ord,  1  Salk.  300. 

(E>  The  principle  upon  which  the  ap<  So  also  if  the  bond  be  joint  and  several^ 

pointincBi  ii  held  ia  law  to  be  a  reksM  Ckeetlum  v.  XTcrtf,  1  Bos.  and  Pull.  690. 

1 
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!f  n  woman     j^l  £}^4.  2  ill  the  sorae  manner  as  if  a  woman  (a)  obli^ 

Ae  oblSor'  or  ""^^^'^^  the  obligor,  or  one  of  the  obligors,  it  is  a  release  in  the 
oneoftheob*  law  of  the  debt,  for  it  is  by  the  act  of  the  obligee  herself,  and 
li^on,  it  is  a  therewith  agree  1 1  H.  7. 4.  uod  21  Hen.  7. 29.  But  if  a  woman 
fiuUeme  executrix  marries  tbe  debtor,  it  u  no  release  in  law,  be- 

etitrix  mmy-  cauM  she  has  the  debt  in  another  right;  and  if  it  shottld  aasount 
tag  the  cit-htor  iQ  release  in  latv,  it  would  amount  to  a  Devastavit^  whidi  it 
U^orelcMem  ^  wron^,  which  the  Invv  will  not  suffer.  And  so  it  was  ad- 
ffl/lBrownl  King's  Bench,  Mich.  30  &3I  Eliz.  where  in  debt 

76.  CnC*r.'  a2:ainst  a  woman  (c)  executrix,  she  pleaded  rull|  administered; 
313, 373.  and  it  was  found  that  the  defendant  had  married  thfi  obligor| 
1  R^'^^r  ^'  husband  was  dead ;  and  it  was  adjudged  to  be  ao 

vluwL  184'b.  jrelease  in  law,  nor  the  debt  extinct,  but  only  suspended  daring 
186a.  Hob.  10.  the  coverture,  and  so  a  difference.  Note,  that  Fleta,  Ub»2.tap, 
Wentw  45^  Testamenlis,  says,  Dc  bonis  dpfnncti  iripa  debet  esse  depositio. 

Yclv.Teo.'*  1*  Necessitatis  ut  \d)  funernUa.  9.  IJdlilaiiSy  that  every  one 
Moor236»8&5.  shall  be  paid  in  such  precedency  Ub  he  ought  to  be.  J.  yulun- 
Hutriwl^*  *®  l^apies,  &c. 

lRoil.94S.  Jlr.ExMtt.llS.   8E.4.3«.    8»lab.  SOO,  Ml.    BntLlT.     (A)  lRoU.9l4.9M^ 

Hob  1 0  Co.  Lit.  264  b.  (c)  Cr.  El.  114,  UO.  1  Roil.  934,  935.  Co. Lit.  964  b.  Moor  8Sfi. 
\ijMn.m.      (iQ20U.7.5a.  Slut. 202. 


And  upon  the  death  of  the  executor,  dr!) tor,    264  b. 

the  surviviug  executors  cooDot  sue  bis  re-      But  i^thougb  the  acttoa  be  released,  tbe 


presentative  for  the  debt,  for  a  fienonal  ddit  ohoU  be  aasefai  in  the  hands  of  ifce 

thing  suapenfled  is  exlluct    Com.  Dij^.  Ad-  debtor  executor.    Coin.  Di^.  Admoa.  B.  5. 

men.  6.  5.   "Hot  is  the  case  varied  by  the  Assets C.  Bac.  Ab.  £xors.  aad  Adniors.  A.  10. 

executor's  dyio^  without  having  proven  the  Vin.  Ab.  Executors,  H.  b.;  for  it  roust  be 

will,  or  having  adinini.stfflred.  Com.  Dig.  ib.  taken  that  he  has  received  so  much  monej: 

Toller's  Exors.  34.S.    Bar,  Ab.  Exors.  and  and  if  he  does  not  arlmini^ff^r      much,  it  is 

Admors.  A.  10.  Or  even  by  lus  reiu-jal  to  snieva»lavUt  H'ankjord\.fVankj0rd^\^\k. 

act  wilb  his  co-executors,  unless  he  fprimaUy  306. 

fenounced  Ihe  office  in  the  spiritual  courL  In  equity,  m hen  the  debtor  is  appointed 

Cach  a  reuunciatiou,  indeed,  shall  prevent  executor,  a  trust  is  raised  notonlj  for  a  re- 

.ihe  ffilsiee  «f  his  dehti  for  be  could  bo  sideary  legatee,  Brvmn  t.  Sdmim,  For.  MS. 

juorv  hr  compcHed  to  accept  a  release,  thnn  bill  c.wn  fur  the  next  of  Itin,  Carey  v.  Cojd- 

a  deed  of  graqt.   fV^ni^fords,  Iftrnkfordt  pig  ft  3  8ro.  C.  C.  110.    Berry  v.  VtkeT, 

l.Silk.        sad  the  dehl »  rdessed,  ^1-  1 1  Tee.  90.  Asd  vid.  iMiMf  t.  G0Uri4gc, 

'thMigh1fceteiUtor«as,vithiaage.  Cp.Irit  IS  Yes,  894. 
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SIR  FRANCIS  BARRINGTON'S  CASE.   [  latj  b.  ] 

Pasch.  8Jacubi  1. 
la  the  CommoR  Plean. 

ItesolTed,  i.  Bj  a  grant  to  one  and  his  hein  of  atl  woods,  nnd«rwoods,&c.  chalkk 
then  frrowing,  and  of  all  tiffilier  trees,  woods, fte*  wbieh  theraafler  v. 

should  grow  in  a  certain  part  of  the  forest  of  H.,  (except  the  land  and  „,;.J',^''^"; 
soil  of  the  same  wooil,)  ^ith  libcrly  to  enclose'  thcin  for  the  preserva- 
tion of  the  spring  uf  wood,  &c.  as  by  the  laws  and  sLitiitcti  of  the  realm 
is  appointed,  &c.  without  any  interruption  by  thu  grantor,  &c.;  the 
grantee  fans  an  inheritance  in  fee,  as  a  profit  apprender  in  alieno  iolc, 
and  the  soil  remains  to  the  grantor.  ».  The  stat  S8E.4.  c.  7.  which 
under  certain  circumstances  authocases  the  proprielMai^  giovndsiii 
forests,  after  a  felling,  to  enclose  them,  without  the  king's  licence,  for 
seven  years,  to  preserve  the  springing  wood,  extends  to  the  said  grantee. 
3-  But  does  not  extend  to  the  wood  of  any  subject,  iu  which  another 
liasa  right  of  common.  4.  The  commoners, as  appmrs  by  the  preamble, 
are  not  any  of  die  pnrties  helwera  whom  the  act  was  made,  and  there- 
fore  their  right  is  not  taken  away  by  it  f.  If  the  act  bad  extended  to 
wood  in  lAicb  otben  had  a  ri^t  of  comnifKi,  yet  the  woods  could  not 
be  so  enclosed  as  to  exclude  the  commoners.  6.  The  slat  35  H.B-  c.  17. 
which  nmcls  **  that  it  shall  not  be  lawful  to  any  persons  which  have  or 
**  sliall  have  any  woods  wherein  any  ouj^ht  to  have  any  coininoii,  &c. 
**  to  fell  and  cut  down  the  same  woods,  (except  it  be  to  his  own  use 
an4  eMpaUoQ,)  oattl  such  time  as  the  fonrih  part  of  the  saud  ground 
or  soil,  &c  he  diTided*  dec*  fenced  and  endesedtftc**  reslniM  the 
owner  of  the  wood  from  felling  hia  own  wood,  on  a  penalty,  hot  does 
.  not  exclude  the  commoner  of  his  common.  The  words  in  the  net, 
"  except  it  hf  to  his  own  proper  use  or  occupation,"  exempt  the  owner 
from  the  penally,  anil  arc  to  be  intended  of  his  necessary  use,  as  to  re- 
pair his  house,  or  to  burn  in  his  house,  &C.  7.  The  acts  f  8  E.  4.  and 
86  H.  8.  are  general  acts.  S.  C.  [2  Brownl.  989, 38S.  Godb.  167.]  af. 
Jnned  w  ener,  fsr  M.  ear.  VLB,  1  EolL  Aep.  1S& 


'Bbtwsbw  Riehanl  Cbalke^  plaintHF  in  rep1«vio,  and  William 
Peter,  and  Nicholas  Wbite,  defendants,  which  began  Hil. 

6  Jarnhi,  f^ot.  157.  on  a  \on^  and  impertinent  pleadins^,  the 
case  was  such  ;  Sir  Robert  Rich,  Lord  Rich,  was  seised  of  the 
forest  or  chace  of  Hatfield  (whereol  the  place  where, &c.  was 
parcel)  in  lee,  and  by  his  deed  indented,  l)earing  date  30  Jan. 
19  Ma,  for  good  aontideiotloBHgranftMl^lo  Strl%Mm.Bar- 
rington,  Kat.  and  his  heirs,  mme$  ftaseo*  ortoifs  law  mmmn^ 
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mMtoscos  et  spinas  quam  alia  genera  qnortimcunque^  adtwe 
rresrenr  slnnl'  rl  rxistent''  siniul  cum  omnihus  arborifjiis,  voral* 
tiinhiT  trees,  boscis,  subbosci.'i,  et  spinis  (juihu!ecunqu(\  qua:  ad 
fihquod  ferttpus  exlnr?c  impnstrrnrn  (.\)  fortnt  crrsc(  nl'  slnni' 
renovanl'  sive  existent'  in  et  super  illis partibus  forestw  pr<£(V  com' 
muniter  voeai'  Basbenfl  quarter^  ft  qinarterium  vocoC  Takely 
quarter  (except  the  land  and  soil  of  the  same  wood)  with  liberty 
to  enclose  them,  and  to  hold  them  eneloHed  for  the  preservattnu 
of  (he  fipring  of  wood  which  should  be  for  such  time,  as  bv  the 
laws  nnd  statutes  of  the  realm  is  appointed  and  enacted,  ami 
not  otherwise  absque  molestalione  seu  interruptione  of  the  said 
liOnl  Rich,  bit  beirs  or  assigno,  and  to  exetode  the  deer, 
and  all  other  cattle,  out  of  the  wood  so  inclosed,  and  to 
have  the  herbag^e  and  feeding  thereof,  as  any  owner  of  the 
wood  mi^ht  do,  by  the  laws  and  stnftitrg  of  this  realm, 
157  a.  J  *without  interruption  of  tlie  Raid  Lord  llich,  his  heirs  or  as* 
signs.  And  that  the  plaintiff  is  seised  of  a  bouse  and  f>\x 
acres  of  land  in  Hatfield  in  fee,  to  which  he  hat  common  ap« 
purtenant  for  all  cattle  levant  and  coocbant,  &c.  in  and  through 
the  whole  forest  or  chase  of  Halfield  ;  which  grant  made  by 
the  Lord  Rich,  was  in  performance  of  an  award  made  beturon 
the  said  L#ord  Rich,  and  Sir  Tliornas  Harrington  by  the  L<ord 
Burghley  Lord  Treafjurer  ol  Kiig;land,  Thomas  Earl  of  Sus- 
sex, Sir  William  Cordel,  IVIasler  of  the  Rolls,  and  Sir  Gil- 
bert Gerrard,  Attorney  General,  which  arbitrament  and  great 
(a)  2  Brown,  was  confirnicd  and  established  by  (a)  act  of  Parliament,  anno 
425!^Godb!**  E^'^-  ^  saving  to  all  strangers,  &c.  And  that  the 
16?]  ifJM  *  said  Sir  Thomas  Barrinp^ton  died,  after  whose  decease  the  said 
t  IJoucs  iii.  wood  descended  to  Sir  Francis  Barrington  as  to  his  boo  and 
heir,  who,  1  Feb.  1  Jacobi,  felled  the  wood  in  (he  place  ia 
which,  &c.  and  took  it  to  his  own  use,  and  10  Mar.  following 
inclosed  it  for  the  preservation  of  the  spring,  and  so  has 
maintained  it,  according  to  the  laws  and  statutes  of  this  realm : 
and  the  pnrties  demurred  in  law:  and  if  the  plaintiff  was  barred 
of  his  common  or  not  was  the  question.  And  in  this  case 
the  defendants  pleaded  the  said  arDitrament,  and  the  <iaid  act 
of  Parliament  at  large ;  but  to  no  purpose,  for  without  ques« 
tion,  neffher  the  arbitrament  nor  the  act  (in  respect  of  the 
saving)  can  bar  the  plaintilT  of  his  common  :  but  all  the  doubt 
of  the  cnsc  n rises  Mpon  two  acts  of  Parliament  not  pleaded, 
(&)2Brown.  the  act  of  Eclw.  1.  c.  7.  and  the  act  of  35  Hen.  8. 

290, 322,323,  c.  17.    And  first  it  was  objected,  that  the  paid  act  of  2*i  Edw. 

328* 4.  has  barred  the  plaintifi'of  his  common;  ibr  by  the  said  act 
Godb.  iti7,i68,  it  is  enacted,  that  if  any  of  the  KiRg*ft  subjects  liaWRg  woods 
169,  170,  i/i.  growing  in  his  own  ground  within  any  forest^  chase,  or  pur- 
RSi*R«^92  ^  same  wood,  or  any  part  thereof  to  be  figlled 

1  J<Miet235b'  l'<'<*"ce  of  the  King:,  or  his  heirs,  in  his  forests,  chacep, or 
pii rlu  us,  or  without  licence,  in  the  forest,  chase,  or  purlieu, 
of  any  other  person,  or  make  sale  of  the  same  wood:  be  it 
kwftiLiiMr  the  said  subjects  possesstuni  of'  the  same  ground 

(a)  That  there  taay  be  a  grant  or  Miervap  the  soil  as  of  the  trecK  then  Krowiag,  tile 
tioa  as  well  of  tisci  thosafter  .to  grow  oa   SlmUf^    fFkUc,  14  Bast.  SSfi,  339.  - 


Diyiiizeo  by  Google 


137  a. — 137  b.  Bauhington's  Case.       .  4J5 

vbereopon  \he  wood  grew,  and  tooUier  pereooB  to  whom  such 
.vooci  shall  be  sold^  immediately  after  the  wood  to  felled,  to 

coppice  and  enclose  the  same  grounfl  with  sufficient  hedges 
able  to  keep  out  all  manner  ot"  boasts  and  cattle  out  of  the 
game  ground  for  the  preservation  of  their  youni^  spring;  and 
the  same  hedges  so  made  the  said  subjects  may  keep  continu- 
ally the  space  of  seven  years  next  atller  theBanae  inclosing; 
pnd  there  no  saving  iBUie<ac.t  for  thecoronooere ;  and  there- 
fore (as  it  wan  ui^ged)  they  shall  be  excluded  of  their  common 
^luriug  the  seven  years  ;  for  every  one  is  party  and  privy  to  an 
act  of  Parliament,  and  the  rights  and  interests  of  those  which 
are  not  saved  by  the  act  of  Parliament  are  bound  :  and  the 
oiak^^s  of  the  act  have  greater  regard  to  the  preservation  of 
tb^  spring  of  vpodf  for  tb^  commonwealth*  in  maintenance  [*ld7b.] 
Qf  timber  fuid  wopdsj  thftii  to  common  in  the  woods  of  suhjcctv 
within  forest  or  chafes  after  a  reasonable  time,  till  the  spring 
be  of  such  growth  that  beasts  or  cattle  cannot  hurt  or  hinder 
it.  And  these  words,  To  enclose  the  same  land  with  sufficient 
hedges  able  to  exclude  all  manner  of  beasts  or  cattle  out  of 
tbe  same  ground,  were  strongly  urged  to  prove  ibe  intent  of 
the  makejra  pf  tbf  act  to.ex^ude  not  paly  the  beasts  of  tbe  fo- 
rest, or  chas^,  but  also  cattle  of  commoners ;  for  beasts  of  the 
forest  are  not  called  cattle ;  and  the  words  are,  able  to  exclude 
all  manner  of  beasts  and  cattle  out  of  the  same  ground  ;  which 

feneral  words  extend  to  beasts  and  cattle  of  the  coMimoner. 
*o  wibicli .  it      answered  by  tl^e  pl^ivtiiTs  cflkoasel : — I  Tbit 
tb^  said  a/^t  of  S2  ^df  4.  doth  iiot  extend  to'tbis  case,  be^osci 
t|ie  statute  extends  only  to  those  wbo^re  owners  of  tbe  Jp^und; 
for  the  words  of  the  act  in  divers  parts  thereof  are,  growing 
on  their  proper  grouiui,  and  in  this  case  Sir  Francis  Har- 
rington h^s  but  a  pfotit  apprender  in  ano therms  ground,  for 
^l^e  groun4  remains  to  the  Lor^  tlicb*  2,  It  was  ^t^sweied, 
tbat  tbe  Btat«,(ai)  ^  H^n*  ^  pap-  47,  wbicb  Is  in  jUHe  negative,  (a)  35  H.s.  e. 
*f'  That  it  sbi^l.  pot  be  lawful  jig  any  persons  which  have  or  ^  2  Brown. 
"  shall  haveany  woods  wherein  any  ought  to  have  anj  common,  324' ^'328* 
&c.  to  fell  and  cut  down  the  same  woods  (except  it  be  to  his  r.odb.  167,169^ 
own  u^e  and  occupation)  until  such  time  as  the  fourth  part  ^^l* 
**  of  the  sa^id  ground  or  soil,  &c..  be  divided,  &c.  fenced  and 
**  inclosed,  '«C.     Ei  (6)  leges  poslerioresy  priores^  contrariat 
nbrogant:   To  which  It  was  answered  by  the  defendant's  coun- 
sel, that  Sir  Francis  w^S.  OOt  of  this  prohibition,  and  within 
the  exception  cf  tliis  branch  ;  for  ho  has  taken  tiie  said  wood 
to  his  own  usq  ;  and  he  who  take*  wood  wherein  others  have 
coM^mon  h  gut  of  the  prohibition  of  this  act. .  And  now  this 
tepiMr  .1|ie  p^Ufi  was  argued  at  the  ^encb  by  the  J udges ;  and  in 
tMl'V?a96  these  i&bihts  were  re<(olved,-^l.  T^bat  Sir  Francis  Resoiutioiuof  > 
fiirrington  has  an  (r)  inheritance  as  profit  appiender  in  alieno  Coui<. 
50/0,  and  that  the  soil  remains  to  the  Lord  Rich.    2.  That  the  ^2  b /fin')*^^- 
stpt.  of  22  Edw.  4.  shall  extend  to  Sir  F.  Harrington,  notwith-  1  Jooes  186. 
Ftanding  he  has  not  the  soil;  for  the  words  are,  that  it  be  ICo.  fSfc. 

"  '  Cr.  Jar.  121. 

IS  Co.  8.  2  Brownl.  324.  Oodb.  169.    2  RolL  Rep.  410, 423.   SUa/.  Prer.  69  b.  Hawks;  Max. 
49».-  afbStSeSr    .(ehSBi^wn. 321,325.  ilCo.491>.    1  RoU.llcp.96,99,  137.  V]B.Ab.« 
Gr»ntoP3.  Com.  D%.Estste  A. 
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lawful  for  the  said  subjects  possessors  of  the  same  soil,  or  to 
other  persons  to  whom  such  wood  shall  be  sold  ;  and  the  said 
grant  for  the  considerations  in  the  said  award  niontioaed  to 
Sir  Thomas  Barringioii  and  bis  heirs  was  a  perpetual  sale 
to  bioi  witbiothe  wordi  and  intention  of.  the  aet.  3*  The 
a.  RcaolatioD.  said  act  doth  not  extend  to  the  wood  of  a  subject,  in  which 
any  other  has  common,  but  only  to  a  several  wood  :  for  by 
the  common  law,  he  who  has  a  wood  in  which  another  hns 
[  *  1^  a.]  common  cannot  inclose  it  to  exclude  *lhe  commoner  ot  his 
common,  be  it  in  forest  or  chase,  or  out  of  forest  and  chase. 
Bat  be  who  bas  a  Beveral  wood  in  a  forest,  may  after  the  611 
(c)  2  Brotrni.  inclose  it  for  three  ytwn  parw  Jbi$ttlo  (a)  el  bassa  haia  Mcam' 
326.  Godb.170.  fj^tm  ottUofn  JorestcBj  as  appears  by  the  Ad  quod  dammtm  io 
cJSiN  ;  Register  it37.    Then  it  appears  by  the  preamble  of  the 

Umnod  381.  said  act,  that  it  extends  only  to  a  several  wood  ;  for  it  re- 
cites,  that  where  subjects  have  felled  their  woodis,  &c.  tbej 
conid  Botharatolbre  iaeloia  their  ground  to  pretamt  tbager* 
mioa  longer  than  three  yearly  which  prbvea  what  tba  ooauoon 
.  kw  was  before  in  such  case :  but  without  quettioo  that  extends 
only  to  a  several  wood ;  for  none  could  enclose  a  wood  wherein 
another  had  common  for  a  day,  &c.    But  now  this  statute  bas 
enlarged  the  time  to  seven  years,  and  has  also  raised  the  hedges ; 
(i/  2  Broviu    tbr  where  he  miffht  before  enclose  it  paryo  flMtiUo{b)et  Aat aa Sqm^ 
.m  be  may  now  mm  magnam  et  allam  kaiam^  sniBeient  to  cxelnde 

4.  Reioiution.  all  manner  of  beasts  and  cattle.  4.  It  appears  by  the  preaafe 
lIfeRqr*421.  ble,  between  what  person';,  and  for  and  an^ainst  what  persoaSy 
this  act  was  made  ;  and  tlie  parties  to  this  great  contract  by  act 
of  parliament  are  the  subjects  having  woods  &c.  withiu  fo- 
rests, chases,  or  purlieus  of  one  part,  and  the  King  and  other 
owners  of  Ibrests,  cbases  and  purlieus  of  the  other  part ;  so 
that  tba  commoners  are  not  any  of  thaparties  between  whom  this 
^rttr^C^tk'  act  was  made  ;  and  therefore  the  case  well  argued  in  21  Hpn. 

7.  I  a.  b.  infer  the  Prior  of  (c)  Castleacre,  and  the  Dean  of 
bean  of  St.        ^^^pbens,  and  left  at  large  in  the  printed  Report,  was  af- 
stepheiu.     terwaros  adjudged,  as  appears  by  the  record  thereof,  which 
The  act  1  Hen.  began  PtfscA.  IS  Heo.  7.  Rot.  4ld^.  that  tbe  act  of  1 9  Hen.  5. 


f8T«  tjie*i«Bdi  being  made  between  the  King  and  Priors  aliens,  hy  which  the 

©f  priors  aliens  prioHes  aliens  were  given  to  the  King,  did  not  extinguish  the 
to  the  King,  annuity  of  the  Prior  of  Castlencre  which  lie  had  out  of  a 
an  Rnm"-  »^ctory  parcel  of  a  priory  alien,  although  there  was  not  any 
Jty  of  the  prior  saving  in  the  act.  And  Mich.  25  and  26  Etir.  (<0  Soewers 
^^hMfhTw  m  Qirttf  Wariofumi  where  it  was  rssolved,  that  when 
ovtof  sim!^  ^  mabes  any  conveyance  good  against  the  King,  or  any 
tory,  pnrcci  of  other  person  or  persons;  in  certain,  it  shall  not  take  away  the 
*  f'S^^  of  anyother,  although  there  be  not  any  sariDg  in  the  act(  b). 


•was  not  anv  Baring  io  the  act.  {e)  2  Brown.  32fi,  .  Go<!l».  170.  1  Jones  235, 236.  Via.  Ab. 
SUt.  D.  pl.'5.  1 1  U*  o.  7.  id)  2  Brown.  323, 32/ .  Godb.  168«  170.  Moor  131, 132.  Cr.  E2. 
808.  8  Attd«n.l90»18l. 

iA  It  has  alms  been  hdd  that «  primfo  Xwy  ▼.  LMugtimi^  l  T«nt  ITS.  Lofd  Bdo 

act  does  not  biiK!  strangers,  and  that  before  "^aid,  "  ETcry  man  is  so  far  parfy  to  a  pri- 

tba  gflseial  practice  of  iBSerttng  a  saving  "  vate  act  of  pArliamentasoot  to  gainaay  U : 

alsinff  ia  every  private  act  was  aiopldl.  la  **4>at  aot  so  a»  lo  gife  ep  bb  blrrart ,  Jlia 
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5.  If  tlio  act  had  extended  to  wood  in  which  others  had  com-  5. RaialiitloB. 
roon  ;  yet  the  conclusion  ro<5trnins  the  c^f'nernlity  of  the  prece- 
dent words:  for  the  statute  dotii  not  give  an  absolute  and  in- 
deiinite  power  to  the  owners  of  wood  to  inclose,  6lc.  but  to 
inclose  the  ground,  to  keep  it  enclosed,  end  to  repair  it,  with- 
out  (a)  suing  (be  King's  licence,  or  otber  persons,  or  their  fa)  2Bra«B. 
officers  of  the  same  fbrests,  chusen,  or  purlieus,  so  that  this  ^^^* 
conclusion  ]imit<?  the  precedent  words  only  against  the  King, 
and  other  owners  of  forests,  chases,  and  purlieus ;  but  no  word 
in  llie  whole  act  gives  authority  to  them  to  enclose  against  any 
eommoner.  And  where  it  was  said,  that  this  word  eaitie  cannot 
be  applied  *to  beasts  of  the  forest ;  it  was  answered  that  they  f*  1^  b.  J 
might  fitly  and  properly  be  called  beasts  and  cattle  of  the  fo-  ^^|^^|^J^f 
rest.  And  so  it  is  sSid  in  the  preamble  of  this  very  act,  beasts  and  tbe  fomt, 
cattle  of  (he  forest.    And  it  is  to  be  known,  that  there  are  five 
manner  of  beasts  of  the  forest,  sc.  hart,  hind,  hare,  wild  boar, 
«Bd  wolf  (Z)) ;  end  five  manner  of  beasts  of  chase,  tc.  buck,  (&)  co.Lit.233 
doe,  fox,  martin,  and  roe ;  and  bessts  and  fowls  of  warren     Com.  Dif. 
are,  hare,  coney,  pheasant,  and  partridge  (c).  FitV^r  Regist*  06.  ChifoA-F, 
43  E.  3.  13.  38  E.  3.  10.  3  If.  6.  ^l^  1 Liber  Mr.  Tre<?ptiss  ,  ,  , 
in  Hunting,  585.  12  H.  8.  9  b.  (c)  Holinshed's  Chronicle  506.  zh". 
num.  30.    6.  It  was  resolved,  that  the  said  clause  of  the  act  6.  RfiioluUoa. 
of  35  Hen.  8.  in  the  negative,  restrains  only  the  owner  of  the 
wood  from  MWn^  his  own  wood  on  a  penattY ;  which  without 
ottestion  doth  not  exclude  the  commoner  of  bis  eommon:  and 
the  said  words  (d)  {except  it  be  to  hh  ozcn  use  or  orn/pntian)  (d}  Htxd.268. 
•erve  to  exclude  the  owner  out  of  this  penalty  ;  and  are  to  be 
intended  of  his  own  proper  necessary  use  ;  as  to  repair  his 
bouse,  or  to  bum  in  his  house,  &c.    Then  there  is  another 
clause  which  prohibits  the  eomnioner  ifuU  afUr  the  said  felling 
(that  is  to  say,  aOer  the  division  and  felling,  for  the  division  of 
the  fourth  pnrt  ought  to  precede  the  fellinf:^)  in  any  sueh  parf, 
i.e.  in  the  Jburth  part,  so  divided,  no  beasts  or  cattle,  during 
seven  years,  shall  be  sufiered  to  feed  there,  upon  penalty,  &c. 
and  the  lord  is  excluded  to  feed  with  his  cattle  in  the  three 
partsduring  the  seven  yean ;  and  after  the  seven  years  (until  a 
liewfoHing,  according  to  the  act)  the  commoner  shall  have  his 
common  again.  And  it  is  to  be  observed,  that  by  the  statute  of 


**  the  ^rcal  question  in  Barringtoni  ca$e,  8 

Co.  The  matter  of  the  act  there  d  irects  it 
**to  be  between  the  foresters  and  the  pronrie- 
**--ters  of  the  soil  %  Mid  therefore  it  shall  not 
**  ealead  to  the  commoaers  to  take  away  the 
**  summon.   Suppose  aa  act  sajs,  wberc&s 

there  is  a  controversy  concerning  land  be- 
**  tweeo  A.and  B.  it  is  enacted  that  A.  shall  cn- 
**  joy  itt  this  docs  not  bind  others,  though 

tkcre  be  no  saving ;  because  it  was  only  lo- 
^lauled  to  end  the  ditTcreitce  between ^TO.** 

Is  H'eiUg  V.  Ki^rMH,  Aiab.  697.  It  wat 
lietd  that  a  pritate  act  would  bar  an  estate 

tail  and  ;itl  remainders  expectant  thereon, 
and  aho  the  reversion,  although  the  rights 
of  Ibe  remaludermen  were  not  excepted  in 


the  saving  clause.  But  where  a  tenant  for 
life  eaters  into  an  agreement  to  convey  the 
fee  simple,  and  a  private  act  is  passed  for 
establishing  such  agreement*  m  which  it ». 
saving  of  ihe  rights  of  all  per<?«ns  not  par- 
lies lu  the  act,  it  will  not  uilect  the  persons 
entitled  to  the  rensioder  expectant  oo  the 
life  (."^tate.  Provost  of  Elan  v.  BUhop  of 
tyiachettery  S  W  ils.  483.  and  vid.  Cru.  Dig. 
Vol.  V.  p.  9.  el  uq,  Sd  ed* 

(c)  Co.  Lit.  ?33  a.  names  a  roo  to  he  a 
beast  of  warren  ;  and  volucre$  camp€$tr€t  aa 
fiMfIr,  raite,  bjC.  ii/lvestre»^ atwoodcock,^. 
r\ud  aquaiiict,  as  mallard,  -liemet  ttc*  sm 
nonicd  fowls  of  warren. 
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S9  J:;4.  the  owner  of  the  wood  ong^bt  6r»t  to  fdl  the  wood, 

and  after  enclose,  and  by  the  statute  of  35  Hen.  8.  he  ought 
first  to  enclose,  and  after  within  four  months  fell  the  wood. 
7. Resolution.   7.  It  vvns  resolved,  that  the  statute  f>r  Westminsters,  t  De 
tTtiT'ils^v^^.  ^^^^^M^o^^^^f^     parcis,  chnrta  de  Jorcdn,  (a)  and  these  acts  of 
la)  2  BrownL   ^        ^'  Hen.  8.  are  general  laws  concerning  all 

2^»3d4,385,  persons,  whereof  the  Court  <x  o^db  ought  to  take  notice; 
168  ufm         ^  because  this  act  oT  »  Edw.  4,  concerns  the 

2  Roi).  4fM,  466.  8  Co.  28  a.  Dort.  pb  iii".  ?:^r.  Vclv.  106.  Hoh.310.  Hale*« Comnon Lkv  IS. 
Viu.  Ab.  Stat.  C.  Cotu.  Dig.  Pari.  K.6.  Bac.  Ab.  SUt.  F. 


[  l»a.  ]  Dll.  DRURY'S  CASE, 

Pasch.  g  Jac.  1.  Rot.  3642. 

In  the  Common  Pieas. 

AudUa  querela  HERKTOFonE  as  it  appeareth  in  the  term  of  the  Holy  Trinity, 
lironghtby     jj|        seventh  year  of  the  reign  of  the  lord  the  now  Kin|{  of 
t^jm.  I.       !l£n«land»  &€.  and  of  Scotland  the  forty-second,  in  the  ^619 
Themit.      .  roll,  it  is  contained  thus,  Surrey,  ss.    It  was  commanded  to 
the  Sheritr,  that  whereas  of  the  gricTOus  complaint  of  0\ryn 
Wliercns  .1.  D,    -'"^y  of  Cohham  in  the  roiintv  aforesaid,  Gent,  to  the  lord  ihe 
had  recovered    King-,  i^rievously  complaining,  it  was  shewed,  that  whereas 
KJ'^-^^*  John  Drury,  doctor  of  laws,  in  the  Court  of  the  lord  the  Kin^, 
^rtaiD  debt    of  the  Bench  here,  that  b  to  lay,  in  the  term  of  St.  Michael,  la 
■ad  dmiacM    the  fifth  year  of  the  reign  of  the  said  lord  the  now  King  of 
ndc«»u.       England,  before  the  Justices  of  the  said  lord  the  Kinj;,  of  the 
Bonch  aforesaid  here,  that  is  to  say,  at  Westminster,  by  judg* 
ment  of  the  said  Conrt  had  recovered  against  the  ?aid  Owyn, 
as  well  a  certain  debt  of  two  hundred  pounds,  as  thirty-three 
shillings  and  fourpence,  which  to  the  said  John  in  the  Court 
aforesaid,  of  the  said  lord  the  King  here  were  adjudged  for 
bis  damages  which  he  had  by  occasion  of  the  detaining  of  the 
Amlwbercas    Said  detit  whereof  he  is  convicted:  and  whrreas  also  the  said 
^eMidO.for  Owyn,  for  that  he  did  not  come  into  thr  said  Coiirt  of  the 
that  he  did  not  j^^^^  jj^^  j^j^^     j^^^.^    to  satisfy  the  aforesaid  John  of  the  debt 

conic  into  "  .  •         .  .  , 

Court  lu satisfy  <^nd  damages  aforesaid,  was  put  in  exigent  in  the  county  of 
the  said  J.  bia  the  Said  lord  the  king  of  Sussex*  to  be  outlawed,  and  on  that 

mitwd  Ind  occasion  afterwards,  that  is  to  say,  on  the  nineteentb  4ay  of 

token  at  the  May,  in  the  sixth  year  of  the  reign  of  the  lord  the  now  Kmj:. 
fait  of  the  sail!  was  outlawed  :  and  notwithstanding  the  said  Owyn,  fn  execu- 
iifajB^«m"'ftn  1       ^^'^  damages  aforesaidj  by  virtue  of  a.o^rtain 

impriaoned,  and  in  execution  for  the  debt  and  daaaafn.  ->  * 
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writ  oT  the  raid  lord  the  King;  of  Capias  utlagatum  thereof  to 
the  late  Sheriff  of  the  aforeiaid  county  of  Surrey,  by  Herbert 
Morlev,  E^q.  then  Sheriff  of  the  aforesaid  county  of  Surrey,  at 

the  suit  of  tlip  sRi'd  John  was  lakpn,  and  impri«;oned:  and  after  .» 
he  was  po  takpn  nrul  imprisoned  was  by  the  said  Sheriff  out  of 
♦the  same  prir^on  at  larje,  ivhere  he  would,  freely  and  volunta-       139  b.  J 
rily  suffered  to  go,  and  from  the  execution  aforesaid  was  de-  Andwuddti 
livered,  as  the  raid  Owyn  by  ways  and  means  convenient  wns  g^^wr^of^s.' 
ready  to  shew  ;  yet  the  aforesaid  John  saeth  forth  execution  of  from  the  hM 
the  debt  and  damajjes  aforesaid  ai^ainst  him  the  said  Owyn,  pxcrution,and 
bv  reason  of  the  recovery  aforesaid,  and  endcavouretli,  and  8© 
tDrcatenelQ  unja8tly,  hmi  the  satd  Uwryn,  to  be  taken  and  iin-  the  said  J. 
prisoned,  to  his  no  small  damage  and  grievance ;  whereupon  •Mthfcrth 
be  hath  besought  the  Lord  the  Kinf^of  a  proper  remedy  for  «««"**^'  *«• 
htm  to  be  provided.   The  said  lord  the  Kin<r,  willinir  what  is' 
just  to  be  done  to  the  said  Owyn  in  this  behalf,  hath  com> 
manded  to  the  Justice^s  here,  that  the  complaint  of  the  said 
Owyn  in  this  behalf  ht  iuir  hi-ard,  atid  callinEf  before  theui 
the  parties  aforesaid,  and  others  which  in  this  behalf  they 
ahalfsee  fit  to  be  called,  and  their  reasons  thereof  here  beings 
heard;  to  the  said  Owyn  full  and  speedy  justice  they  should 
cause  to  be  done  in  this  behalf,  which  of  right,  and  according 
to  the  law  ntid  custom  of  the  kingdom  of  the  loi  d  the  King  of 
Ennfland  should  be  done.    And  that  they  cause  to  come  here 
at  this  day,  that  is  to  say,  from  the  Holy  Trinity  in  fiAeen 
days,  the  aforesaid  John^  to  answer,  of  and  upon  Che  pre- 
mises, and  further  to  do  and  receive  what  the  Court  of  the 
said  lord  the  King  here  shall  consider  in  that  behalf:  and  now  The  DecUni- 
here,  at  this  day,  come  an  we  ll  (he  aforesaid  Owyn,  by  Olho  \vber«aa  the* 
Gayer  his  attorney,  as  the  atbresaid  John,  by  John  Nye  his  gaidJ.  Iiad rc- 
atlornev  ;  and  upon  this  the  said  Owyn  saiih,  that  whereas  the  covered  in  C.B. 
albresaid  John,  in  the  Court  the  said  lord  the  now  King  here,  ^^^^^^{!» 
that  is  to  say,  in  the  term  of  St*  Michael,  in  the  6fth  year  of  -^3^^n^^ 
the  reign  of  the  said  lord  the  now  King  of  England,  &c.  be*  andoosts.  ' 
fore  Edward  Coke,  Ktii^ht,  and  his  companions  then  Justices 
of  the  said  lord  the  Kini;  of  the  same  bench  here,  that  is  to 
aay,  at  Westminster,  by  the  consideration  of  the  said  Court,' 
recovered  against  the  said  Owyn,  as  well  the  aforesaid  debt  of 
two  hundred  pounds,  as  the  aforesaid  thirty-three  diillin^  and ' 
four  pence,  which  to  the  said  John  in  the  same  Court  of  the  said 
lord  thf  King  here  was  adjudged  for  his  damages,  which  he 
had  by  occasion  of  detaining  the  same  debt  whereof  he  is  con- 
victed; and  whereas  also  the  said  Owyn,  for  that  he  did  not  Aiui  whor»at 
come  into  the  same  Court  of  the  said  lord  the  King  here,  tosa-  Hj^^^.'^!'^^;^'^! 
tisfy  (he  said  John  of  his  debt  and  damages,  he  was  put  in  exi-  comeToio  °^ 
gent  in  the  aforesaid  county  of  Sussex  to  be  outlawed,  and  on  c  ourt  to  satisfy  \ 
that  occasion  afterwards,  that  is  to  say,  on  the  ninth  day  of  ^J^^^^'^** 
•  May,  in  the  sixth  year  of  the  rei};ii  of  the  lord  the  now  Kin«:,  outhlvrcd  ' 
outlawed,  upon  the  said  outlawry,  the  aforesaid  John  Uikca  ai  the 


Drory,  afterwards,  that  is  to  say,  in  the  term  of  the  Holy  5"i,\"^^^'^**'^ 
nTriniiy,  in  the  sixth  year  of  the  reign  of  the  lord  the  now  ra^vzrj/%<t. 
abovesaid,  sued  forth  out  of  the  Court  of  the  lord  the  /«»«,  and  Ua- 
of  the  bench  here,  a  certain  writ  of  the  said  lord  the  King  -if^oeA, 
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o( Capias  uiiagalum  Agalnf^i  bim  the  said  Ovvvn,  tlien  to  the 
[  *  140  a.  ]  «SherifF  of  tbe  aforemii!  eoanty  of  S.  direeted,  by  wbaeli  writ 
the  said  lord  the  Kin^  then  eOliliiMiided  tbe  said  Sberiff  oP  8. 
that  be  should  not  omit  for  aiij  liberty  witbht  bis  county,  bat 
that  be  take  the  said  Owyn  outlawed  in  the  said  county  of 
Sussex,  the  said  9th  day  of  May,  in  the  sixth  year  of  the  rei«nt 
of  tbe  said  lord  tbe  now  King  abovesaid,  at  the  suit  of  John 
Drory,  of  the  plot  of  debt,  whereof  ho  is  convicted,  ftc.  And 
him  safely  to  keep,  &c.  so  that  he  should  hnve  his  body  ho- 
fore  tbe  Justices  of  tbe  said  lord  tbe  King  here  on  the  morrow 
of  All  Souls  tlien  next  romins^,  to  do  anH  receive  what  the 
Court  of  the  said  lord  the  Kin":  Ihcrcot  should  consider  in  that 
behalf;  by  virtue  of.  which  writ,  tbe  said  Owyn  afterwards, 
that  is  to  say,  on  tbe  seventh  day  of  October,  in  the  sixth  year 
aforesaid,  at  Guildford,  in  the  aforesaid  county  of  Surry,  by 
Ant^  ^ftpnrazdi       aforesaid  Robert  Morley,  then  being  Sheriff  of  tbe  afore* 
Sieriff  of  S.      said  county  of  Surry,  was  Inken  and  iinpri^ned,  and  after  he 
nffcred  to  go    was  SO  taken  and  irnpi  isoned,  the  said  Owyn  by  the  said  Sheriff 
***"n\*rM    the  same  day  and  year,  &c.  at  Guildford  aforesaid,  out  of  that 
from  the  Mid    P^son  at  lai^e,  where  be  would  freely  and  vdontarily  to  go 
cxeeoiiop.  .     was  snflered,  and  from  the  execntion  aforesaid  was  delivered  ; 

and  this  he  is  ready  to  verify :  whereupon  he  pniyeth  jod^ 
menf,  and  t^nt  ihc  nforesaid  John  from  having  his  execution 
aforesaid  by  colour  of  the  jii(l!xment  aforesaid  may  be  barred, 
^  and  that  the  said  Owyn  tbereot  be  die<charged.  Sec,   And  tbe 

^^f^'^^     aforesaid  John  pra;yetb  licence  thereof  to  imparl  here,  until  in 
eight  days  of  Stllllichael,  &c.  and  hath  it.  Sec.  And  the  sane 
day  is  given  to  tbe  aforesaid  Owyn  here,  &c.  at  whrch  day  the 
plea  aTore«;aid  was  adjourned,  bv  writ  of  the  lord  the  Ktn:^  of 
AUjoarnmcnt.    co.ninoii  adjournment  here^  until  from  the  day  of  St.  Michael, 
in  one  month  then  next  following,  at  which  day,  here  cometh 
as  well  the  said  Owyn,  as  the  said  John  by  their  attomics 
Fafikerhaptr-  aforesaid,  and  upon  this,  farther  prayeth  Kceoce  thereof  to 
imparl  here,  &c.  until  firom  Easter  day  in  fifteen  days,  and 
hath  it,  &c.    And  the  same  day  ts  2:iven  to  the  ?nid  Owyn 
here,  &c.  at  which  day  of  fifteen  days  of  Easter,  come  as  well 
the  aforesaid  Owyn,  as  the  aforesaid  John  by  their  at tornies 
aforesaid,  and  upon  this  tbe  said  Owyn  prayeth  that  tbe  afore- 
said  John,  to  bis  writ  and  declaration  aforesaid  may  answers 
and  the  said  John  Dmry  siitii,  that  he  for  any  thin|r  iia^^ 
allrsfpd  from  hnvini^  exectition  of  his  dehl  and  damafl^es  nn^nm<^t 
Ader  tbe  time  hiiu  the  said  Ow^n,  oujjht  not  to  be  b;irred  or  delayed,  boranjie 
whealtta^^^     he  saith,  that  after  the  aforesaid  tiine,  when  it  is  supposed  the 
MUl^ac«r«ped  aforesaid  Owyn  out  of  the  custody  of  the  aforesaid  Sberiff  of 
«nt  of  the  eiw-  Stirry,  to  have  escaped,  and  before  any  fartlier  eseealisD 
wfi  sbtrlffof  offajast  the  aforesaid  Owyn,  by  him  the  said  John,  by  reason 
8.*aod  before        ^^^^  jnd2:ment  aforesaid,  was  sued  forth  and  had,  thnt  i<  to 
Myfoither      say,  in  ihe  tf  rni  of  St.  Michael,  in  the  .sixth  year  of  ihv  i  ricn 
?«M?nh  1      ^''^        ^^^^^  abovesaid,  out  of  the  aforesaid 

inline  Mid  ^^^^^  8*'^  ^^'^'d  the  HOW  King,  of  the  bench  heret^apon 
c^by*Uie  Mid  ^a  said  outlawry  (as  is  before  iiid)  pronooneedt  iasned  forth 
J.  by  reHson.  a  Certain  writ  of  the  said  lord  the  King,  of  Oipsot  mtlagBiwm^ 
f  jiiTr'^^*  against  him  Che  said  Owyn,  at  the  suit  of  the  said  Johi|  tiMB 
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to  the  Sberifof  the  coimty  of  Middltonx  diraeled;  by  whieh  Ui»n  tkewid 
H  r  it  the  Wd  (he  Kin^  comnwnded  the  afeiwid  Sheriff  of 
Middlesex,  that  he  should  nnt  omit  for  any  liberty  of  his  is^K  a  aif&iost 
county,  but  that  he  should  take  the  said  Owyo  by  the  name  of  »aid0.iu 
Owyn  Bray,  1  He  nt  Cobham  in  the  county  of  Surry,  ^ont.  J^'J;u'dS*re^d 
o.utlaued  III  ihe  alurefiaid  county  of  Sussex^the  aforesaid  9th  to  ibeMherUEi 
dey  of  May,  in  the  slxlb  ^^ear  of  the  ret^n  of  the  lord  the  now^  ot  M. 
King  ahovesaid,  at  the  suit  of  him  the  aatd  John,  by  the  name 
of  johti  Drury,  Doctor  of  Laws,  of  a  plea  of  debt  whereof 
he  was  convicted,  if  he  should  be  found  in  his  bailiwick;  and 
him  shoulci  safely  keep,  8ic,  so  that  he  should  have  his  body 
here,  that  in  ia  sav,  at  Westminster  aforesaid,  on  the  aiure- 
said  morrow  of  All  Souls,  in  the  same  term  of  St.  Michael,  ii» 
the  year  aforesaid,  to  do  and  receive  what  the  Court  of  the 
said  lord  the  King  thereof  should  consider  in  that  behalf: 
at  which  morrow  of  All  Souls  here,  thai  is  to  say,  at  West- 
minster aforesaid,  cometh  the  aforesaid  0«vyn,  hy  William 
Brown  then  his  attorney;  and  the  Sheriffs,  that  is  to  say,  Who  returned 
George  Bollea  and  Richard  Farrington,  then  SheriflTof  the  m^t^^:  ^ 
albreaaid  county  of  Middlesex,  then  here  returned  that  the  ^To  t^heT 
aforesaid  OwyB  was  not  found,  &c.  and  upon  this  the  said  prayed  oyer  of 
Owyn,  then  prRyed  oy^r  of  the  writ  of  Fxig^en!^  upon  which  irfrfck. 
the  said  Owyn,  at  the  suit  of  ilie  said  John  Drury  aforesaid,  ^^^^jj^i© 
in  form  aforesaid  stood  outlawed :  and  it  was  then  read  to  bim  him. 
in  these  wordsi  *  James  by  the  srace  of  God,  of  England,  Scot- 
<  land,  France,  and  Ireland^  King,  defender  of  the  faith,  Ac. 

*  To  the  Sheriff  of  Sussex  greetin^^:  we  command  you  that  you 

*  put  in  Exigent  Owyn  Bray,  late  of  Cohhnni  in  the  coimty  of 

*  Surry,  gent,  from  courtty  to  county,  until  accordiiii;  to  the- 
'  law  and  custom  of  our  kingdom  of  England  be  be  outlawed, 

*  if  he  shall  not  appear ;  and  if  he  shall  appear,  then  that  you> 
'  him  take,  and  cause  safely  Co  he  kept  so  as  you  have  his  body 

*  before  our  Justices  at  Westminster,  on  tlie morrow  of  (ihe- 

*  Holy)  Trinity,  to  satisfy  to  John  Drury,  Doctor  of  Laws', 

*  well  of  a  certain  debt  of  two  hundred  pounds,  which  the  said 

*  John  in  our  said  Court,  before  our  Justices  at  Westminster 

*  recovered  against  him,  as  of  thirty-three  shillings  and  four- 

*  pence,  which  to  the  said  John,  in  our  same  Court  were  ad* 

*  judged  for  his  damages,  which  he  had  by  occasion  of  the 

*  detainini^  the  same  debt,  whereof  he  is  convicted ;  and 

*  whereupon  you  returned  to  our  JtKlices  at  Westminster, 

*  in  eii^ht  days  of  St.  Hilary,  that  the  aforesaid  Owyn  is 

*  not  found  in  your  bailiwick,  and  have  you  (here  this  writ. 

*  Witness  Edward  Coke  at  Westminster,  the  95th  day  of 

*  January,  in  the  fifth  year  of  our  reign  of  England,  Franc^ 

*  and  Ireland,  and  of  Scotland  the  forty-fir4.'    Which  being  ThesaidO. 
rend  and  heard,  the  said  Owyn  said,  that  he  of  the  onflawry  said, 
♦aloresaid,  ought  not  to  be  charged,  because  the  said  writ  of  {  *  HI  a.  J 
Ilzigent  had  not  any  certain  day  of  retorn,  tliiii  word  (Holy) 
between  the  words*  morrow  and  Trinity,  not  having  any  si^-  Xrgeii,  be- 
mfiealion*  as  by  the  writ  aforesaid  then  it  appeared ;  and  for  caine  the  said' 
the  same  cause  the  said  Owyn  then  prayed  judgment,  and  that  ^^^^^jjj^ 
th«  outlawry  aforesaid  m  form  aforesaid  pronounced  and  had,  ^^t^umu.  ■ 
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Whempoo  it 

wa«  considered 

thatthe  MudO., 
bv  occnsion  of 
ttie  said  out- 
lawry, should 
nut  be  molested 
&Ci  and  the 
nidl.ttkh 
there  is  not  any 
such  record  of 
the  outl.iwry 
aforesaid  as  the 
said  U,  by  his 
■writ  and  decla- 
ration tuppot- 
«tli,  vliere- 
apoa  &c 


Juladcr. 


Curia  advitare 
vuit. 


be  annulled,  made  void,  and  altogether  holdien  for  nought. 
Upon  which,  the  writ  aforesaid  thfen  b^in^  seen,  nnd  by  the 
Justice??  here  then  fully  underatood,  to  the  same  Justices  it 
then  appeared,  that  the  Hllcsation  of  the  aforesaid  William 
Brown  in  discharge  of  the  aforesaid  Owyn  of  the  outlawry 
afbresaid  iva?  true :  therefore  then  it  ivai  eonndered  in  tlie 
said  Court  here,  that  the  said  Owyn,  by  occasion  of  the  out- 
laiwry  nfon  said,  should  not  be  molested  or'troubled)  but 
should  go  thereof  acquitted,  Scr.       by  the  record  thereof  in 
tiie  8aid  Court  here  romniniiig  fully  apppureth  :  and  so  the  said 
John  Drury  saith,  that  there  is  not  any  such  record  of  the 
outlawry  anireflaid,  as  the  said  Owyn  by  bis  writ  and  dee1ara> 
lion  aforesaid  above  supposeth  :  and  this  be  is  ready  to  verify: 
whereupon  he  prayeth  judgment,  if  he  from  having  execu* 
Ifon  of  fii-;  debt  n''irf^-nid  nnd  d  niin£^e>  aforo<^ni(!  n^^nin^t  the 
alore-'aid  Owyii  onnht  to  he  barred,  8:r   a;if!  \]\r  atore^vqid 
Owyn  saith,  that  the  aforesaid  plea  of  the  aforesaid  John  in 
form  aforesaid  above  pleaded  is  not  sufficient  in  law  for  faim 
the  aaid  John  to  have  and  maintain  his  execniton  liy  reason  of 
the  judgment  aforesaid,  and  that  he  to  that  plea  in  manner  and 
form  nfore-aid  nbove  pleaded  needs  not.  nrr  bv  the  law  of 
the  land  is  bound  in  answer  ;  and  this  he  is  ready  to  verify  : 
wherefore,  for  default  of  a  suflicieut  plea  of  the  aforesaid  John 
in  this  behalf,  the  said  Owyn  as  before  prayeth  judgment, 
and  that  the  said  John  from  hit  exeMtitfn  by  reason  of  the 
judgment  aforesaid  be  btirred;  and  that  the  said  0#yn*be' 
thereof  di??char^ed,  See.  and  the  aforesaid  John  ina>much  as 
he  sufficient  innttcr  in  law  for  him  the  said  John,  his  execn- 
tion  by  reason  ot  the  judiijment  ari>resaid  agatn-t  the  said  Ort  vn 
to  have  and  maintain,  above  hath  alleged,  wliich  he  is  ready 
to  verify,  whieb  matter  the  said  Owyrt  doth  not  d^nj  nor  to' 
the  same  any  ^vaysantvirereth,  but  the  said  averment  altogether' 
refiiseth,  as  before,  prayeth  judgment  and  execution  of  his 
debt  and  (l-unages  afnrecnid.  njj-Hinst  the  said  Owyn  to  him  to 
be  adjudiied,  &c.  and  because  thd 'justices  here  will  advise' 
lhem!*elves  of  and  upon  the  premise!^)  before  they  give  their 
jiid<:ment  thereof,  day  is  siven  to  the  parties  aforesaid *hefft 
until  the  morrow^of'the  Holy  Trinity  to  heslr  their  jodgmebt 
thereof,  &c.  beeaufie  the  eamejosltoee  her^  thereof  are  oot 
yet)  &c. . 
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DR.  DRURY'S  CASE, 

Pascb.  8  Jacobi  1. 

la  Ammm  QmrOa.  the  pbintilT  declared  that  he  beiog  b  execuaon  upon  BaAr 
a  capias  arflnyetaM  at  theittit'of  the  oow  defendaott  the  Sheriff  suf-  i^^f,^ 
feredhim  to  go  at  large.    The  defendant  picadeil,  lhal  after  fhc  ^^nid  p.vuirf— lilK 

c<;capc,  and  before  th«?  audita  querela  brought,  the  said  writ  of  capias 
ullai^ntum  issued,  and  rclurited  'xm  c-i  inventuM;  aud  tbcrcupoD  the 
now  plajQtili  at  the  daj  of  the  return  appeared,  and  upon  oyer  of  the 
ei^t  reverted  the  eotlawry,  becanae  it  had  an  aaeeHain  return  i  et 
akmeU,iii§dtimliMietm'^^Mert€prmmt  >4iiidged  upon  de-  . 
nrarrer  \  the  audiUt  §m§rdm  does  not  lie. 

By  reversal  (if  an  erroneous  judj^mrnl  hy  writ  of  error,  ColUlenl  acit 
executory  are  barred,  but  not  collateral  arts  iM  culfMl 
Mean  acts  done  iu  the  execution  of  justice  which  are  compulsive,  are 
uol  efiected  by  the  reversal  of  the  judgment  by  writ  of  error  t  other- 
wile,  if  they  are  Tolaatary. 

Dilfereace  between  a  recovery  apon  as  dder  title,  and  s  revenal  of 
a  record  hy  writ  of  error. 

When  the  oatlawry  t$  aiyudfed  by  the  Coart  lo  be  oall  and  void,  ii  is 

void  alf  imiio. 

*Oifrercnce  between  a  sentence  declaratory,  by  which  letters  of  ad> 
mioistration  are  declariMt  to  be  void,  and  sentence  of  repeal.* 
•ilfefir.  In'  collatefal  things  executed  by  execation,  the  party  grieved 
ihaH  have  remedy  by  JmMtm  Quewh.* 

OldfYN  BR^Y  brought  a  writ  of  Audita  querela  (a)  Com.Dig.An- 
against  John  Drury,  Doctor  of  the  Civil  Law,  setting  forth,  ditaQacnia. 
that  whereas  the  said  Dr.  Vruryy  Mich,  5  J ac»  Regis,  in  this  ol^Vd^'a '^"^''^ 
Court  had  recovered  against  the  sa^d  Owyn  a  debt  of  200/.,  and  2  ftkUDd.  148. 
33s.  ief.  irbr  dapages  and  eoste^  atid  whereas  the  said  Owyn,  3BIack.405.  ' 
because  be  eaine  not  into,  Court  to  satisfy  the  said  debt  and 
damages,  was  put  in  Exigent^  and  thereupon  19  Maii,  anno  . 
C  Regis  mwc,  was  ouda.wed  :  and  that  the  said  Owyn,  hy 
force  of  a  writ  of  Capias  ulhignluin  ad  scctam  prwd'  Johannis 
Drury  capC  ^  imprisonalus  fuil,  and  in  execution  for  the  said 
debt  and  damages ;  and  so  being  in  execution,  was  delivered 
oiit  of  pmoh  by  the  Sheriff  from  tbe.said  exeeutiony  and  suf" 

(a)  The  writ  of  audita  querela  is  of  com-  writ ;  hut  whfre  the.  relief  is  qucslio^ablc, 

inon  right  Where  such  writ  cicariy  aftords  the  Court  will  not  disi>osc  of  the  ra«>c  on 

relief  to  the  defendant,  the  Court  will  re-  motion.   JSfathan  v.  Gilett  5  TaunL  ^58. 

Me^eoh  motion  Without  ^(ing^him  'to  the  &  C  I  Aarsh.  fM.' 
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fered  to  go  at  lar^i^e,  &c.   The  defendant  pleaded,  that  after 
the  paid  escape,  and  before  the  purcha'ie  of  the  snid  writ  of 
jiudita  querela^  sr,  AJich.  6  Jac.  the  said  writ  of  Capias  uliii' 
galum  was  awarded  out  of  ihiii  Court  returnable  crasiino  ani- 
(«)Vaiig1i,lS8.  ffiflntflt,  at  which  dav  the  BherifT  retorned  mm  {a)  est  tjtveif 
fm;  and  thereupon  the  fvine  day  the  said  Owyn  appeared,  and 
demanded  oyer  of  the  Exigent^  which  was  read  to  him  ;  and 
thereupon  it  appeared,  that  the  retorn  of  the  ^nid  writ  of 
Exigent  was  uncertain  ;  and  thereupon  he  prayed,  quod  ulU- 
gana  pradicla  in  forma  prtBcT  promulgala  el  habila  adnullarc" 
tur^  evacuareiury  et  pro  nullo  pcenilus  tenentur :  tuper  ouq  vtfo 
brevi  pnetf  el  per  fusiidar*  ht$  tunc  plene  intellecio^  emkmjmi* 
1xdar*lue1unc  comtabat^  guod  allegatio  prtcd*  Owyni  inexomera- 
tionem  sttnm  de  nffn^nr''  prcrd''  vera  extilisset  :  ideo  tunc  confide 
^  •  142  a*  J  full  intadem  ruria*  /lie  (juod idemOwynus  occasionc  ullagnr  prcccT 
in  aiiquo  nonmo  lesiarelury  nec  gravoretur,  $ed  iret  inde  quieLus 
proul  per  record*  inde  m.eadem  curia  hie  resideh'  plcfdus  liqueU  d 
He  idem  Johan*  Drury  dkii  quod  mm  hobetur  oUmmd  taU  rt^ 
cordum  utlegari^B  prmd^  quale  prmdC  Owyma  per  hreve  et  nar» 
rntioncrn  suam  prcpd*  stiperins  supponit :  et  hoc  parnfita  est  xerifi- 
care :  unde  pelii  Judicium  si  ipse  ab  excculione  sua  pried*  de 
debito  et  dampnis  pra:d'  Tarsus  prccd^  Owj/num  habend^  prce- 
cludi  debeat,  SfC,    And  thereupon  the  plaintiff  demurred; 
(»}  Hni.  sr.   Md  it  was  objected  that  the  eaid  outlawry,  was  not  void»  but  (jb) 
voidable,  and  that  at  the  time  of  the  escape  (by  wbicb  tbe  said 
Dr.  Drury        entitled  to  an  action  of  debt,  upon  the  csciipe, 
tCro.Elix.893.  a|r«i'i^t  t^'e  slieriff)  the  outlawry  was  in  force,  and  the  slicnfft 
Pupb.  ^5.       Hnall  never  take  advnntas^e  of  error  in  the  proceeding  against 
^^^'^oq  defendant,  but  shaii  be  charged  for  the  escape,  notwith* 

ComLbV. ])  Co.  stendin|p  the  record  be  erroneous.  And  eo  it  was  adjudged  in 
the  Exdiequer,  Trin.  31  Elia.  by  Sir  Roger  Man  wood,  and 
the  other  Barons,  where  the  case  was,  that  Edward  Clere, 
Francis  Woodhouge,  and  William  Gervys,  18  Auj.  ?8  Eliz. 
acknowledged  a  recognizance  of  §00/.  in  thp  Chancery,  (o 
OfcMiir.Pai-  George  (c)  O^iieli,  upon  nhich  recugnizaoce  George  O^^neli, 
16  Jan.  S9  Elie.  sued  a  fare faciae  on^  of  the  ehancery  against 
•  sb^riffior  an  recognizors,  upon  which  nihil  was  returned  ;  and  so 

escape ,  h  cftn  upon  anothcr ^ciVf facias whereopon  mensePasch€E29E&z.}u6g- 
notdispi^ the  ment  was g^iven,  sr.  ideo ronsiderntum fuit per curiam,quod pra^ 
writ  i*poQ  Georgiifs  rccuperm  <£t  versus  prwdictos  lEd,  Fr,  et  Will.  200/, 
-whicb  the  party  &c.  And  that  the  said  George  have  execution  against  tbetn, 
WH taken.  whereupon  be  sued  forth  a  Levari  fieias,  upon  which  it  was  re- 
(«)3Leon.R4,  turned,  that  they  had  nothing,  for  which  the  Court  did  award 
Sl.^cJ'Sf  *  Capias  ad  satisfaciend*  retomable  Octob'  I/ir  directed  to 
213^  214,  707,  the  Sheriff  of  Norfolk,  Clement  Paston,  Esq.  then  sheriff  of 
TtW.  42.  Yeln  the  same  county  ;  by  force  whereof  the  snid  Sheriff  arresJed 
J?«f  the  said  Francis  Woodhouse,  and  William  Gervys  \6  Jan.  50 
'  El  IS.   And  that  the  said  Francis  Woodhouse,  at  the  time  of 

the  said  arrest,  was  in  prison  under  the  curtody  of  the  said 
Sheriff,  bein^  attainted  of  felony;  and  afterwards  the  said 
Francis  and  WilUnm  escaped  out  of  the  custody  of  the  f^did 
Sheriff;  upon  which  encape  G.  Ognell  broui;ht  an  action 
of  debt  against  the  said  Clcmeut  Paston^  beiug  an  accoiu|^taat 
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in  the  Exchequer.    And  in  that  case  it  was  resolved,  that  the 
awerd  of  the  (a)  Capias  ad  tatiffaden^  was  erroneous :  ibr  hy  [a)  i  Roll.  897. 
the  law  the  bodies  of  the  recosjnisrors  were  not  liable  to  exe»  Vclv.  42.  Mo. 
cution,  and  yet,  because  the  Sheriff  could  not  take  advantage  Qf'^\^^' 
of  the  {b)  error,  it  n  fm  ndjnr^ji^ed,  thnt  he  should  answer  for 
the  rscHpp;  and  therewith  ni^rers  21  E.  4.  23  b.  (r).    But  it 
wati  adjudged,  that  in  the  case  at  i)ar  the  Audita  qncrtiu  doth 
not  lie ;  and  in  this  case  two  points  were  resolved, — A  rerend 
dHference  was  taken  and  a<;reed  between  a  thing  collateral,  j^ud'gmelu  by"'* 
executofy,*  and  executed  ;  Ibr  when  an  erroneous  judgment  is  [  «  142  b.  ] 
!?iven,  and  aHerwards  the  judgment  i**  roversed^by  a  writ  oT  w  rit  of  error, 
error,  collateral  acts  executory  are  barred  tliereby,  ns  if  a  man  roll«i<Tai  «ci« 
has  judgment  in  a  ^u^re  imptdilf  and  has  a  writ  to  the  Bishop,  blSrred!'''^*'' 
and  the  Bishop  refuses  to  admit  the  plaintifTs  elerk,  now  the  (t)  cr.  ei.  165. 
plaintiff  upon  this  collateral  refusal  may  have  a  writ  of  qmn  576, 707.  cr.' 
flow  adminif  hut  if  the  defendant  reverses  the  jiids^ment  in  a  j'^eon^s'^^^* 
writ  of  error,  and  aftorn  nrds  the  plnlntiflT  in  the  Quare  impedit  DycrTf  pi*,  le. 
brings  a  writ  of  Quare.  non  admisit,  the  defendant  may  plead  nul  Moor  2/3, 27& 
iUl  record :  vide  26  E.  3.  73  b.  (c )  by  Wilby  and  Hill.   So  it  J  J*- 
was  resolredf  if  A.  be  in  execution  at  the  suit  of  B«  upon  an  Gok.  m. 
ekroneoiis  judgmenl)  and  afterwards  escapes,  and  afterwards  Hani.  85. ' 
the  judgment  is  reversed  by  a  writ  of  error,  the  action  upon  ^^P' 
the  e«cnpe     ^ovio  ;  for  he  mny  plead  nul tiel{d)  record^  because  coiiat.  a  ' 
without  a  record  the  action  is  not  maintainable  ;  but  yet  it  is  Via.  Ab. Qhwv 
true,  that  till  the  erroneous  juda^ment,  or  execution,  is  reversed      «dmMtt  A. 
by  a  writ  of  error,  the  Sheriff  or  gaoler  shall  not  take  (e)  Jc^eilf  isl^^* 

(c)  IlAidm  f .  Cr.  3,  280,  289.  Cm.  El.  165,  576,  707.  2  Leon.  85.  Dyer  67.  pi.  10.  Moor 
«^5, 376.  9  Co.  68. 0.  2  ^oU.  Acp.  812.  Mb. 403. 


<•>  la  the  rqpsrt  of  OgMl  v.  AmCm,  Cro. 
V.Wt.  165,  it^ll  stated  that  all  the  Barons 
were  of  opiaiea  thai  the  process  was  well 
awarded,  and  ma^laiBsUo  hj  the  law  %  for 

it  Tiring  a  debt  of  record,  it  is  not  reason 
but  his  body  should  be  liable  to  execution 
opoB  it,  as  to  a  common  obligation ;  and 
tius  Mftet  is  not  by  the  slat.  W^L  S. 
cap.  45,  or  ?5  Edw,  8, ;  but  by  the  course 
of  the  common  law,  and  the  course  of  the 
chmcery ;  and  precedents  are  otosl  there 
after  tcire  farins ;  and  their  courses  are 
to  be  roaintaiued  as  of  other  courts  ( 
and  with  this  the  report  of  the  S.  C.  ia 
Moore  571,  and  2  Leon.  ap;^rcrs.  The 
Court  further  held  that  admitting  the  capiai 
lay  net,  yet  it  is  not  Toid,  but  erroneous, 
and  the  ShrntT  '^hall  not  take  advaotage  of 
it.  la  H'etver  CUJord,  Yelv.  48.  S.  C. 
I  Browni  8S.  the  same  pointarose.  Yelver- 
too,  who  nas  one  of  the  judges,  savs,  the 
opinion  of  hiuutelf,  Gawdy  and  I'onham,  Js. 
was  that  the  capUtdid  not  lie,  and  th  il  there- 
fore no  action  could  bonaintained  Of  sinstthe 
$*lieriff'.  In  another  report  of  the  same  case, 
which  .seems  to  hiive  depended  several  years, 
■ad  to  have  been  argued  before  different 
jndgm  at  dilfomit  tioMs.  2  Babt.  #«.  the 


Cbort  it  stated  to  hato  hicKned  at  drtt  to  the 

opinion  that  the  capias  diti  well  lie;  and 
Doderidjge  J.  said,  and  Flcmroiog  C.J.  agreed 
with  him,  that  the  difll^rence  u  where  the 
Court  hath  jurisdiction  of  the  cause,  nnd 
where  not  i  if  the  Court  hath  jurisdiction 
of  the  cause,  and  do  misaward  the  process, 
this  b  but  error  t  but  where  the  Court  hath 
nojurisdiction  of  the  cause,  and  do  misaward 
the  process,  there  all  is  roerely  void,  and  the 
Sheriff'  may  shew  this  Inilischarge  of  himself: 
but  the  case  was  adjourned,  and  afterwards, 
Trin.  Term.  II  Jac.  the  Court  gave  judg- 
ment for  the  plaintiff'  in  the  action,  which 
was  debt  uopn  nn  i  ;r:ipf.  bill  was  of  opinion 
that  the  capiat  did  not  lie.  Kolle  in  his 
Abfid^ent  Escape,  F.  pi.  S*sayH  that  a  writ 
of  ( rrnr  was  hronj;ht  in  the  Excht  quer-Cham- 
hcr,  and  that  the  Judgment  was  reversed, 
because  there  was  no  award  of  the  eaffiw 
hy  the  Court :  but  it  was  taken  out  without 
warrant,  md  so  tnerely  void.  Vid.  Paine  v. 
PuUenham,  Dyer  306.  pi.  6«.  Rolle's  Ab. 
Execution  H.  pi.  2.  Bac.  Ab.  Execution  A. 
Escape  F.  Com.  Dig.  Execution  C  and  note 
(F)  to  the  Marshalsea  case,  lU  Hep.  ;b  a. 

(c)  Lege 24  B4w.9.7ft.pf.97.aefeliSei^t. 
Hilfa  Copy. 
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benefit  thereof;  for  there  he  cannot  plead  nul tie!  rrcnrd.  hpcnrt'-p, 
till  it  is  reversed,  it  remains  of  force,  although  there  i<  apparent 

ButnotcoUa-   error,  as  it  is  held  in  34  H.  ().  2  b.  and  (21)  22  E.  4.  23  b.  But 

cuSSl*^'*  ^^^^  plaintiff  briogs  an  action  of  di»bt 

against  the  Sheriff  or  gaoler,  upon  the  escape,  and  has  judg- 
ment and  execution,  and  aftenvards  the  first  judgment  is  re- 

(c) Cr.ise.64fi.  versed  ;  yet  forasmuch  as  this  judi^nicnt  upon  this  (u)  collateral 
thing  is  executed,  notwithstanditicr  tlio  rcvrr'^al  of  the  first,  it 

(ft)Po8teal-l3b-  remains  in  force  as  appears  in  the  like  case  {b)  7  H.  6.  42  a, 

5  Co.  90  b.  1  where  the  case  in  eii'ect  is,  that  the  conusee  of  a  statute 
Rsl.  777, 778.  gtaple  in  a  wiit  of  detinue  of  the  said  statute  upon  garniahment, 

recovers  by  erroneous  jad|pDient  against  the  ganii«iee,aDd  ha^ 
the  statute  delivered  to  him  ;  the  garnishee  brin^t;  a  writ  of 
error,  and  the  connsee  sues  execution  upon  the  statute  and  has 
it ;  there  it  is  held,  that  although  the  garnishee  doth  reverse 
tl)e  judgment,  )et  lura.^aiuch  us  the  statute  uow  executed, 
this  execution  shall  not  be  avoided  by  the  reveisal  of  the 
judgment ;  for  the  judgment  was  only  to  have  the  statute  de- 
Jireredi  and  the  execution  on  the  statute  is  a  thing  executed, 
not  depending  upon  the  ju{1f];^ment.  So  if  a  man  recovers  by 
erroneoii«i  judgment,  and  presents  to  a  benefice,  or  enters  into 
the  perauisile  of  a  villain,  and aflerwards  the  judcraent  is  re« 
versed  by  writ  of  error,  because  these  collateraT  things  are 
executed,  they  shall  not  be  divested,  as  it  is  held  in  4  H.  7. 
If  iiir  tie/end-  11.  and  there  fol.  12  a.  Brian  saith,  that  it  was  adjudged, 
'utU  *^of  the  ^^^^  defendant  pleads  that  the  plaintiff  is  ontlawpd, 

pUioii^ -vho  and  the  plaintiff  replies,  quod  nan  linhctur  aliquod  rccordum^ 
replies  nui  del  SfC,  and  the  defendant  has  a  day  to  bring  in  the  record,  aud 
aMUhsd^d-  ^^"^  ^^J  ^  i«6ord  18  reversed,  the  Justicee  should  oer- 
aatbuadAy  tify  nu/  M  record:  and  therewith  agrees  6  El.  Dyer  (c)  228. 
[*  143  a.J  *So  in  th^  case  at  bar,  forasmuch  as  the  record  is  defeated  and 
&c.  before  avoided  before  the  defendant  is  oblif^ed  to  plead,  he  mav  Mfl! 
which  Uicrc-  plead  tiel{d)  record,  vide  \3E.  3.  Barr.  253.  But  if  two 
•ed,  tbe  judgments  are  given,  and  the  last  depends  merely  upon  the  first 
Jnd^AmM  as  upon  its  foundation,  there  if  the  first  fundamental  judgmeat 
c^y  mdikt  Is  reversed  by  writ  of  error  or  attaint,  the  latter  (which  ep* 
Ifuro  jiidf^  pears  in  the  record  to  be  dependent  upon  it)  shall  be  reversed 
menu  arc  also,  as  in  Assise  ft  {f)  Rfdisseisin  :  so  of  a  jiifl^^mcnt  ii5>on 
Ertde'nds^^  the  orif*mal,  and  another  judgment  in  'A(g)  Scirr  /ucifis-,  the 
upon  tEe'fint,  law  of  one  judgment  given  against  the  tenant  and  another 

M  upon  its  against  the  vouchee  and  tlie  like,  43  E.  3.  3  a.  13  E.  4.4  a. 
fonnition  8IL4.4.  4E.S.S6.  8 H- 7.  10 a.  llH.4.4.6a.b.  4B.4. 
TulefirTby  29 a.  6 E. 4.  9 b.  9n.6.S8b.  10H.6.  6.  Andricfc  +  eGE.3. 
writ  of  error,  57.  (7 J.)  a.  b.  that  by  the  rrvorsnl  of  the  judj^inent  given  in  a 
htttar^Y  which  ^"^^^  impcdit^  tbe  judgment  given  in  a  quare  non  admtit  is  also 
appeal  Ui  the  reversed. 

record  to  he  depcadeot  upon  it)  shall  be  reversed  also. 

b*the*?*^  2.  There  is  a  difference  between  mean  acts  done  in  the  exe* 
UoD  oH'^Atire,  <^otion  o^justice,  which  are-compulsive,  end  aols  whioh  ars  vo-' 

which  arc  comimhivc,  arc  not  affcctwl  by  the  rcrcrsnl  of  the  judgment  liywritof  error:  othonri»e» 
if  tbcy  are  voluotary.         (c)  Cr.  Jac.  4H4.  V'clv.^.    1  lirowal.       1  Sauod.  38  b.   (J)  Cro,  Ei* 
37S.   (e)  Cro.  J»c.  Mfi.  Plowd;  2Sfi.  2  Riil»tr.  175.   (/)  1  Roll.  777.  Tdv.  155.  9  Co.  1 19  b.  43 &' 
3..1a.  Palm. 187.  I5r.  I'rror  2.1,  47.  f!ft.7  10.,,.  9H.6.;teb.  IIH.^;  171-.  2  Bii»»tr.  175.  t  K.  I.^Sa* 

6  £.  4. 10  a.      j  Cro.  Jac.  645,  G46..  2  Bulst.  17 b.  &  E.  4. 4  a«  Br.  Errur  46^170.  fPalm.  1)>7. 
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•luiitary :  and,  therefore,  if  an  erroneous  judgment  is  given  in 
•ilebr,  and  the  sfaeriflT,  by  force  of  a  fieri  facias  (a)  uHU  a  term  («)  Ante  96  b.. 
cf  tlic  defendant,  and  afterwards  the  jadgident  is  reversed  by  a  J  ^"o^b*** 
writ  of  error,  yot  fho  term  shall  not  be  restored,  but  only  the  Dy.  3«."5.pL 
sum,  Sec.  because  the  sheriff  was  commanded  end  compelled  hy  24.  Moor&73. 
K'ing^'s  writ  to  sell  it,  fkc  (d).    Bui  if  a  capias  {b)  uLiagalum  is  ^^.'Jt^L 
awarded,  whereby  the  sheriff  is  comiuaiided  to  take  the  body,  Jcnk.  Cent. 
fet,  ef  bona  et  catalla,  qua  per  inqtmUidn^  HnenerU  in  numus  264.  2  Leon. 
nostras  capias  ut  de  xero  valore.  Sec.  and  by  force  of  that  writ,  y^!  ^otdb  2?' 
the  sheriff,  by  inquisition,  takes  the  *jood8  and  chattels  of  the  28.  Yciv.  m* 
man  outlawed  and  sells  them,  and  afterwards  the  outlawry  is  OoUUb,  103, 
reversed,  the  party  shall  Ix?  restored  to  his  cfoods  and  chattels,  ']^Cr  H  c?70 
because  ihc  sheriff  was  not  commanded  nor  compeiied  by  the  278.  Moor  270! 
Kn^r'B  writ  !•  aeU  tlm ;  Mud  Cborsirilfa  mf^nen  6      Dy,  223,  ]  778. 
(e)  Proctor's  case.   And  Boeording  to  this  resolution  it  Was  f 
-adjud^ied  in  C  i3.  between  Aniiier(if)  and  Loddington,  and  pi.gi.  o  Rrnd. 
sirferward<!  Mich.  £6  &  S7  El.  in  a  writ  of  error  affirmed  in  the  ^Jf-  los-  ^ 
kj»-'H  liench.  ut^'^h. 
PosteaHJb.      (tO  1  Aad.  60.   Co.  Lit.  351  a.  Godb.  26.   1  Leon.  92.  2  Leon.  B2.  s'Co.  96  b. 
imk.CtnL  964.  Moor^M.  1  Bnlst.  199.  1  BoU.  619.  Co.  til. 361  a.  0«UWi.  109, 104. 

5.  There  ita  dtffiM«nc«  between  a  recovery  upon  an  elder  Duremicc  he- 
.  title,  and  a  reterMl  ofa  record  by  a  writ  of  error :  and,  there-  * 

fore,  if  A.  recovers  dower  in  an  ancient  demesne  ni^ninst  H.and  elder  t. tie,  nnd 
has  execution,  the  tenant  reverse?^  the  jud<^mont  in  n  writ  of  a  reversal  of  * 
false  judgment;  and  because  the  woman  has  held  the  land  for  JJ^^J^f 
two  years,  between  the  first  judgment  and  the  reversal,  it  was 
inquired  of  the  yearly  value  or  the  land,  and  the  two  years 
taxed  to  twenty  marks;  and  thereupon  the  tenant  sued  a  scire 
fiirin^  against  the  woman  to  bnve  exccation  of  the  ■'nid  twenty 
niavks.    In  bar  of  which  slie  pleads,  that  she  has  brought  a 
w  rit  of  right  clobe,  in  the  nature  of  a  cui  in  vitOy  against  the 
said  H ,  the  now  plaintiflT,  and  process  continued  till  she  re- 
covered the  land  by  elder  title,  and  demands  judgment  if  of  the 
iseiies  of  the  same  faiids  by  any  judgment  recovered  since,  H. 
ought  to  have  execution  :  hut  it  was  adjudged,  that  fnni«!nuch 
as  the  Jud^TMent  given  for  H.  remained  in  force,  by  force  of 
which  he  ^,hould  ha«.e  the  said  twenty  marks  as  damages  *8e-  f*  143  b,] 
vered  from  the  land,  auil  the  recovery  in  the  Cui  in  vda  doth  Vin.  Ab.  Er- 
wot  refer  to  them,  fbr  this  reason,  althoMb  A.  bad  recotered 
by  elder  title,  H.  should  have  executioil  ofllie  damages,  tOfi.  3, 
$eire  facias  123.  +  in  Herbert's  case.  t  Palm,  ^09. 

4.  The  cn>e  nt  bar  is  stronger,  because  the*  judgment  to  avo'id  \\  h<  n  the  oat- 
the  said  oulla\M  v  is  declaratory,  which  declares  the  outlawry 
to  be  null,  and  the  proceeding  therein  to  be  without  warrant,  to^bi 
and  void,  and  all  thnt  without   writ  of  error,  because  thetd  is  naii  ma  rM, 
a  nuUity  in  the  outlawry,  forasmuch  as  the  writ  of  exigent^ 
which  is  the  warrant  to  proceed  to  outlawry,  wants  substance, 
and  hy  consequence  no  warrant  in  law;  and,  therefore,  when 
it  is  so  declared  by  the  judgment  of  the  Court,  it  is  void  ab 

(a)  Vide  DoU;  (o)  Haet  caae^  Vol.  ill.  p.  183. 
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r  Ante  143  a.  inUio  ;  tide  (a)  Pfoctor's  case,  6  El.  Dyer  2?3.  In  38  H.  0. 
^  And.36.^pl.^  4  12  ^1^^  YinS  cansp  of  (Z*)  privileire  in  the  Com- 

27.  pl.io8.  nion  Pleas,  was  arrested  in  London,  and  before  judgment  ibe 
Co.  Lit.  128  b.  defendant  delivered  a  writ  o(  super se dean  in  the  inferior  Court, 
fA?Br^riT4-  notwilhsianding;  that,  the  recorder  proceeded  to  judgment, 
lege  28, 29.  and  ihereupoii  bit  body  wa«  takpn  in  execatioD,  andafterwafdi 
Fitz.  corpus  hb  body  was  brottght  into  C.  B.  by  a  writ  of  (c)  Cvrput  cum 
(cA  HcbTs'c  because  after  the(rf)  supersedeas  there  was  a  nullity  in 

2.  Cro.Car^  proct  edtng  as  well  to  judgment  as  in  execution,  the  Court 

261.  awarded  that  the  party  should  be  discharged  of  the  execution; 

<£»^J»c^3^  and  so  he  was  dismissed  without  suing  any  writ  of  error;  for 
T«ir.57.'       by  this  daelaratory  awarily  the  judgment  and  ezaeotioii  art 
utterly  yold. 

Differeoce  i>e-  And  vide  17  El.  Dyer  359  (e)  administration  is  CMMMitled 
te^dedara-  *°  wife,  of  the  poods,  Szr^.  of  the  husband,  who  recoTerfl 
toi7»  l)y  which  debt  as  administratrix,  dependinf;  suit,  the  son  of  the 

letters  of  ad-  intestate  by  covin  betwixt  him  and  the  detendant  procures 
M«  delved  to  1*^^  administration  to  him  and  his  mother,  no  cause  oi  reroca* 
be^,aaa  •  tioo  of  the  first  expressed  in  the  seooadt  and  after  judgment 
•sentence  of  releases  to  the  defendant,  Ibe  wllb  suet  execution,  the  defend- 
"P*^"*-  ant  upon  this  release  brings  an  audita  qitereln^  and  the  defend- 

(*)  Dyer  339.  pleads  the  matter  srfpra.  and  sentt'ncc  declaratory  that  the 

pi.  lo.    Antca  '    ,      ,    .   .  '  .  ,         11-11  ;   -  J 

135  b.  3  Co.    second  administration  was  void,  and  adjudged  ;7ro  ae/rnae/rff. 
7Sb*  6  Co.     But  if  the  letters  of  administration  had  been  good,  and  the  ad- 
BKebli^.'^c^i  miujstnitor  makes  a  release,  and  afterwards  ibe  letters  of  a^ 
E1.460.         ministration  are  repealed,  there  the  release  is  good :  so  tbeie 
is  a  diffcrcnco  between  n  sentence  declaratory,  bv  which  letters 
of  administration  are  declared  to  be  void,  and  a  sentence  of  re- 
peal, which  allows  them  good  till  tiiey  are  repealed  (e). 
Note,  b  col*       iVb/iz,  reader,  where  it  is  said  before  in  the  first  difierence, 
ranrated'^^  that  collateral  thinge  executed  by  execution  upon  escape,  or 
omciitioB,  the  upon  the  statute  recovered  in  the  writ  of  dlr^mue,  in  (f)  7  H.  fi, 
party  ^ripved    4z  a.  b.  shall  not  be  avoided  by  the  reversal  of  the  first  judg- 
medy'by*^«^'  ^^ame  is  true;  and  yet  i  conceive,  that  he  shell  have 

4ll«|MrcAb  remedy  upon  the  reversal  of  the  judgment,  bv  (g)  Audita  Que- 
rela^ because  the  cause  and  grouud  of  the  collateral  action  i» 
[  *  144  a.  J  disproved  and  avoided  by  the  rerersal  of  tiie  first  *judgaient ; 
wLc  rc  ade-  auQ  tho  first  plaintiff  restored  to  his  former  action,  upon  which 
^^^^^^  be  may  have  his  just  and  due  remedy.  And  it  is  like  the  case 
the  suit  of  an  i"  Dyer  3  Eliz.  90S,  executors  have  judgment  in  account,  and 
executor,  if  have  the  defejidant  in  execution  for  the  arrearages;  now  1  he 
mille?lii^h<r  annulled,  quia  the  testator  an  idiot,  and  the  record  spi- 

•pirituaicoort,  rituul  was  removod  into  the  Chancery  by  writ,  and  aant  inin 
an  mudua  tho  King's  Beuch,  where  the  aetioa  waa  brought ;  and  thnra- 
retm  wiu  lie.     ^.q^  tbo  defendant  brought  an  awft'to  enereAb  baoMsa  the  will 

if)  Ante  152                                       ^  '  ^ 

fe.  3  Co.  90  b.  Br.  Error  661.  Roll.  308,  777,  778.  ig)  Cro.  Jac  MS,  646.  Dyer  2tl3, 204.  oI.  71. 

W<-ntw.21.  Swlnb  4  7    VHv.  8.-^.    2  Saa^.  U».  Orfh. Leg. S6.  1  BtmLSI.  Go.Bat.  V,ia 

^^oJ.  15.    Via.  Ab.  Aud.  i^ucr.  D.  pi.  31. 

■^■M ■■  II.    —  ■■  nil.-  ■■■ 

(■)  Tide  aete  (a)  FssfesteeVeMe,  Tel.  III.  p. 
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.  was  difsproved :  nnd  it  was  resolved,  in  Camrrn  Scaccariiy  anno 
35  H.  8.  (as  T  have  heard,  it  apjjeara  by  the  record)  that  tbe 
jiudita  querela  did  well  lie  (f). 

fr)  ?ide  Turner  v.  Daviei,  8  Saund.  U8.  nittnition  was  reToked,  and  the  plsiotilTBro- 

S.  C.  [I  Mod.  62.    2  Kcb  669,]    An  audita  CAeHcd  am!  t  ook  the  J-  fentl  int  in  execution; 

^uertU  lies  to  discharge  a  judgment  oh-  and  upon  moliun,  the  Court  held  the  ciecu- 

taiMd  by  an  adminifftrator,  whcWt  after  the  tiun  void*  and  that  the  defendant  ought  to 

judpment,  thr  adroioistralion  is  repealed,  he  cl!sc!iar:::(  d,  berausr  it  i'^sued  erroneous- 

Add  in  BArnhurst  v.  Yeloerton^  Brown!.  91.  Ij.    Vide  Beck't  ca«e,  Browai.  89.  Patnell 

S.  G.  Yelv.  8S.  judgineal  was  obtaiaed  by  t.  Rnok,  Stjr.  417.  Tia.  Ab.  Ezors.  M.  10. 

aa  adniaittrator,  and  aAemarda  the  admi*  Toller,  Law  of  Exwu,  ISI. 


.  DAVENPORT'S  CASE,  fl^bj 
Trin.  8  Jacobi  L 

If  1.  Icaea  for  yeaia  of  aa  advonaoa,  graals  Iho  aext  avoidance  to  B.,  Bmxmmaw 

\t  it  shall  happen  to  become  void  during  the  terra ;  and  then  surrenders  jj^ygjipQH^ 
the  term  to  C,  wtio  hns  the  jnheritanfe,  and  tli(^  church  heromes  void 

before  the  end  of  the  term;  the  ^raiit  to  ]>,.  is  ^ood,  and       sh;Ul  Olbcn. 

haTc  tbe  next  avoidance)  for  a  toaa  cauaot  derogate  from  bis  own  P-VUt— 144b, 


If  leaee  for  years  graats  a  nal*diaige  to  a  sttsagsr.  aad  after 
lendefs  his  term  to  the  lessor,  tbe  stiaager  sball  have  tbe  teat  daiiipf 
tbe  term. 


RoBBRT  Brambav  brougbt  a  quare  impedit  n^ainst  Jobn  Acc.Teacb. 
Davenport,  Greor^e  Wood,  Clerk,  and  the  Bishop  of  Lincoln,  286,3*1. 
of  the  vicara^  of  the  church  of  Orton  super  Montem^  in  the 
countv  of  Leicester,  (which  ben^an  TriniC  7  Jacobi^  RoC  1008.) 
Ami  mt  caie  waa  anch,  George  Hastings,  Earl  of  HsBtiiigdoo, 
was  possessed  of  the  reotory  of  Orton,  to  wkieh  tbe  adfewaon 
of  the  said  vicarage  was  appendant  for  fifteen  years;  and  by 
bis  deer?,  18  Mafi,  19£liz.  granted  to  Robert  Bradshnw,  now 
plaintiff,  as  be  alleged  in  his  declaration,  Primam  et(a)  pro*  Cro.  Jae. 
ximam  advocation*  et  donationem  preed*  vicario!  de  Orion  cum 
Mdlem  prim*  et  praxim'  extunc  vacare  cotUineeret  per  aiiquas 
vims  MM  iMdiB  queeemique,  H  tat  ewUngeretfirexama  dimmte 
Urmiuo  mmonm  aditme  in  etse  de  recloria  de  Orion  concess, 
prtpfato  comiti  prr  prcrfalttm  nuper  Episropum  Oxonim*.  The 
defendants  pleaded,  tluit  after  the  eaid  grant  of  the  next  avoid* 
ance,  the  said  Earl  so  being  of  the  said  rectory,  to  which,&c. 
posssessed,  died  thereofpossessed,  intestate,  post  cujut  mortem^ 
jdf  primo  die  Mudi^  1605,  admiaistimtion  of  nia  goodi^  te.  waa 
'  to  Henry,  now  Enrl  of  HontinftloB  $  End  afterwEnlt 
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430  Davenpobt^s  Case.   Part  Vlll.—Ui  b.— 145  a. 

(a)  Mln.484.  the  flufl  pow  Earl^  9  Feb.  9  Jatn^i  (p)  .surroa^G^red,  his  apkl 
terra  In  tbe'said  rectory,  to  which,  &e.  to  tb^  Bisboi^  of  Qxj^A 

then  in  reversion,  which  he  accepted,  per  quod  prwd*  iermumt, 
anmrttm  de  el  in  rectoria  prced''  cum  perlin  ad  quam^Sfc.  dei^- . 
mimixily  and  the  bishop  demised  the  said  rectory,  with  the  ap- 

f»urtenance8^  to  Davenport,  one  of  the  defendants,  for  his 
ifb;  and  uterwards  die  said  yicarage  becaipe  voJd>  &c. 
upon  which  the  plaintiff  demurred ;  and.  the  9ofe  qtie^tipn 
r  •  145    1  *of  this  case  waa^  if  by  tbe  'iaid  surrender  the  «aid  grant  of  the. 

next  avoidance  was  void  or  not.  And  it  was  objected,  that  the 
said  grant  of  the  next  avoidance  was  upon  express  limitation, 
if  the  vicarage  became  void  during  the  term  then  in  esse,  and 
by  the  surrender  the  term  was  merged  and  extinct ;  so  that  the 
Ticarage  became  not  void  durin|^  the  term,  becaoae  that  liap--- 
pened  after  the  surrender.  But  if  the  limitation  bad  been  dur- 
ing the  years,  thero  it  had  been  otherwifte,  for  the  years  coold 
(6)  Co.  Lit.  43  not  determine  but  by  (b)  effluxion  of  time  (a). 
b.  1  Co.  154  a.      But  \i       answered  and  resolved,  that  notwithstanding  the  . 
(c)  Palm.  484.  surrender,  yet  the  plaintiflTshould  have  the  next  (c)  avoidance, 
and  that  for  three  reasons : — 1.  The  said  limitatioa  implies  no 
more  than  the  law  would  have  said  ;  for  if  tenant  for  years 
(<OCr.  Jac.      G^rants  the  next  (d)  avoidance,  the  law  implies  this  limitation, 
691.,Co.LU.    if  the  church  becomes  void  during  the  term,  and  therefore  («) 
48?*^ Hob"  I    ^xpi'f^ssio  eorum  qucd  tacil^  insunt  nihil  operatur.    2.  The 
(e)  1  RoiLRep.  grantor  himself  would  derogate  from  his  ou  n  grapt,  and  would 
310. 2RoilJiep.  make  it  void  at  his  pleasure,  and  that  is  against  the  ryj^  of 
Paim^4*l?437  ^^^^     grant  of  everyone  shall  be  taken  most  fptrongly 

Anu  56  b!  *  against  himself,  and  most  lieneficially  for  the  grantee  (n)..Jfaa 
Wiog.Max.  as  to  that,  the  notable  case  of  (/)  Thurston  de  Holland, Parson 
^^•j ^^^^j'^  of  Preston,  in  G  E.  3.  54  b.  and  55a.  was  cited,  uhere  the  case 
lico.60  a.  was;  that  ia  the  time  of  Richard  I.  debate  was  betweeQ^tbe 
10  Co.  S9  a.    Abbot  of  S.  and  Theoband  C.  upon  the  advowson  of  ihe  chnrdi 

Co.Lit.  19Ia. 

205  a.  Lit.  Rep.  111.  j2  lB8t,365.  iS&a^.  .^1..  2  Qabt.  131.  1  Mod.  Rep.  1!)0..  Hiyd.  92.  UoIm  1 
170.  fWiadk:96.  I L.  lUym.  328.  1  P.  Won.  18.  CroJa«:.328.      (/)  Hob.41.  | 


(a)  That  the  Word  term  may  signify  the  will  cca«r  will)  the  revrrsloii  to  which  the  # 
tiOMt  M  *^  interest,  aud  sh«ll  be  rent  aiid  covcnauU  were  uiiiy.>xcii  auU  ioct^/ 1 
taken  in  that  §erise  which  will  support' the  deiit  TWofiirrr  v.  Bmwh  Ifo«ir  04.  V 
intention  of  the  <;ranltfr,-  vide  fFr^  v.  fFebb  v.  Ru$srff,  f?  '!'  K.  r?^'^-  Sioket  v,  * 
CMrtwHgM,  1  Burr.  28?.  Mti^teU,  .3  T.  ^,  67b.,  allinucd  on  errpr,  .|  O. 

(b)  Notwithstandipi  the  oicrger-  of  ttis  BUck.  MS.  Ap^  mJJoev.  Pjfke^  6  M/BoiAa^ 
particular  estate,  pers<)ns  who  liave  inkrcsts  146.,  which  case  rci  Hh-  aulhurily  of  i 
afleclinf  the  estate  which  is  merged  will  be  Davenport'*  Ctt$e*  il  was  held  that.  «bece^.%. 
left  in  t£e  same  condition  in  point  of  benefit,  having  a'  leeiM  fo^  (bre«  lives  of  a  roaner* 
as  if  no  merger  had  taken  place.   A  person  where,  by  the  custong,  the,  c6|iyiinlds  were 
harin?  such  derivative  inl«  rtwt  may  hv  be-  deimsoahht  !>y  rop),  ni:idr  4i.  U'a>c  fi»r  years 
nefilea,  allbuugb  he  canool  he  nnju diced  by  indenture,  ol  a  t^q')'lx«lld  it^emcnt  to . 
hj  the  merger  of  the  otafe  out  ot  which  big  and  afterwards  \hc  estate  of  A.  was  surrqii*  • 
interest  is  derixod,  or  on  which  it  is  de-  dcrcjl  to  the  lord  of  the  fee,  such  lea^c,  » 
pendent.   Therefore  when  a  tenant  for  life  though  not  warraated- by  the  custom,,  and 
makes  a  lease  for  ywurs  at  a  rent,  and  the  thoiigh  it  susp^nM  4he.  <opQrMd  tcaan. 
estate  for  life  b«coyics  merged,  so  that  the  was  tfood  to  pass  an.  interest  to.  B.,  and 
relation  of  landlord  and  tenant  ceases  as.  be-  sttou^f  have.  cuplinuai)ce.^UHri4g  ^Uie  exisl- 
tween  the  parties ;  the  nmeUy  f<tt  the  reat.  eilce  dfthe  sorvtvor  of  the  three  lim: 

aad  for  eoreaaats  anaeied  to  the  reversion. 
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of  Prefiton,  and  thrretipon  fhey  a^freed,  nnd  a  fine  wa«»  lf»Tipd 
between  them  15  IVlich.  6  R.  1.  before  the  Archbishop  of  Can- 
terbury, the  Bishop  of  Rochester,  &c.  then  Justices  of  C.  B, 
b«tweefl  th«  aforesaid  Abbot  and  the  said  Tbeoband ;  by  which 
ine  the  Abbot  granted  the  advowson  to  T.  and  to  his  beirs  Ibr 
ever,  to  that  at  every  preKentation  by  T.  or  his  heirs,  the 
clerks  so  presented,  S^c.  should  pnv  to  the  ^aid  Abbot  and  his 
guccessors  for  ever  (en  marks  per  a»n,  ^vhich  accord  was  made 
in  the  presence  of  the  Ordinary  of  the  place,  who  assented  lo 
it,  at  which  time  the  church  of  Preston  was  void  ;  and  upon 
tbot  fine  tbe  Buceeaion  of  the  Abbot  of  S.  brought  a  writ  of 
aimoity  against  the  said  T.  de  Holland,  Parson  of  P.  Aad 
there  Parnin^,  Serjeant,  took  exception  to  the  declaration, 
that  forasmuch  as  (he  fj^rant  of  the  annuity  1*^  in  a  special  man- 
ner to  be  paid  hv  the  CJfM  ks  who  should  be  presented  by  T.  or 
his  heirs,  that  the  uluuitiil  ought  to  have  shewed  in  his  declara- 
tion, that  the  derendant  was  presented  by  tbe  said  T.  or  his 
beirs.  To  which  Sadliersaid,  we  conceive  that  the  Parson  shall 
be  charged  by  whomsoever  he  is  presented.  And  Herle,  C.J. 
who  gave  the  rule,  said,  that  nlthon<:^h  T.  had  aliened  the  ad- 
vowson,  the  annuity  would  not  be  thereby  extinct;  wherefore 
Parning  parsed  over  to  another  matter :  by  which  case  it  ap- 
pears, that  altboQgb  T.  bad  aliened  tbe  adrowsOni  and  al> 
though  the  annuity  in  the  body  of  the  grant  is  limited  to  be 
paid  oy  the  presentees  of  T.  or  his  heirs ;  yet  the  presentee  of  5  ^o.  17  b. 
Kis  alienee  should  pay  it,  for  otliervvice,  *by  his  own  £)^raQty  he  £  *14i5  b«  J 
would  defeat  the  annuity  which  he  himself  had  pfrnnted. 

Note,  reader,  in  this  ca^  of  6  E.  3.  there  are  dtvers  things 
worthy  obser%'ation,  and  amongst  them  the  antic^uily  of  the(a)  (a)  Co.  Lit.  71 
CoDMnon  Pleas ;  for  it  appears  thereby  that  it  was  a  court 
Irnif  before  the  statute  of  Magna  Charta,  made  in  9  Hen.  3.  as 
appears  aI=o  in  (h)  26  As'^,  pi.  '21.  where  it  appears,  that  King  (b)  Prnf. 3 
Henry  1.  made  letters  patent  of  confirmation  to  the  Abbot  of  Jtcp. p. 5.  Flu, 
B.  of  ail  usages;  and  that  they  nhould  have  conusans  of  all  Br.^CooMa^ 
manner  of  pleas,  so  that  the  J  ustices  of  one  Bench,  nor  the  40. 
othen  nor  Justices  of  assise,  should  nothing  intermeddle,  &c. 
whieh  is  n  direct  proof,  that  in  the  time  of  King  Henry  1. 
there  were  courts  of  the  one  Bench  and  tbe  other,  and  also 
Justices  of  Assise,  &c. 

3.  The  term  for  the  benefit  of  tlie  grantee  has  to  some  re-  ThMnMoa 
spect  continuance;  and  therefore  if  lessee  for  years  grants  a  forAewtota- 
vent  charge,  and  afterwards  surrenders,  yet  for  the  benefit  of 

^      i-v  •  •  •    t.*^        t     •         •  principal  CM4. 

the  grantee  tbe  (c)  term  has  continuance ;  alibou<;h  tn  rei  ve-        e.  4.  is. 
rilate  it  is  determined  ;  and  therewith  agrees  5  Hen.  5.  10  a.  1  jQnc<i  (12. 
But  it  is  true,  that  the  lessee  himself,  by  his  surrender,  ninv  ^^^  j^^-i^V- 

Erejudice  himself  of  an  {d)  increase  of  an  estate  to  lie  nmdc  to        ^J*  p^^^j 
imself,  as  it  is  resolved  in  35  H.  8.  (e)  Exposition  de  purois  4u.  1  Cn.  a. 
44.    Vide  the  Rector  of  Cheddington*s  case,  M.  38  £lis.  in  '~  ^^'\}^^^ 
the  Fitsi  Part  of  my  Reports,  fol.  154  a.  ^.  Lit.^^. 

Ante  75  1  f  )  Br.  ExposUlM^ Binili44.  lCo.l4Sa.  Bii4t^t08.  Oa.lAt.4ftbl  «Ga. 
r9.  7Co.38b.  ME.4.U. 
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m  Part  YUI.-M6«. 


[146a.j       THE  SIX  CARPENTERS'  CASE, 

Mich.  8  Jaeobi  J. 

Vaos       Resolved, ^l.  When  wn  ootrj,  suthoritj,  or  licence,  is  gl^ea  to  aaj  ooe  hi 
tfaelftw,  and  he  abuses  it,  he  ifaali  be  a  toespasKr  mkMht  bataii 
and  where  the  entry«  aulhority,  or  licence,  bgiven  by  the  party.  8*  JUiict 

P  ¥£^^46  •  omission  cannot  make  a  party  a  trespasser  ak  ikIUo. 

Note.  *Tendcr  upon  Ihc  !:in(l  before  the  di^tr<s«;,  make*;  the  (^Islrcsi 
tortious-,  tender  after  the  dislress,  and  before  the  impciuiuiiui;  makes 
the  ileUiuer  and  not  the  taktog  wrougful ;  teuder  after  thetimppiuMl* 
ing,  makei  neilhw  the  one  nor  the  utber  wrongful.* 
*If  the  plaintiff  maki^  BCofficivBt  tender  nfter  the  avoiMlb«itlni 
,  Irrepleviable^  he  amy  have  an  action  of  Detinfie  for  tte,  detainer 
after ;  or  he  maj,  upon  satis&etion  made  ia  eoart,  hKW«  vrit  ^iln 
re-deliTery  of  ,the  SW>dk* 

Ix  traapass  brought  by  John  Yaux  against  Tliomas  Netvansu 


ou^penter,  and  five  otber 
ana  for  aa  aasault  and 


  o   —  -  ~  , 

rcarpeotera,  for  breaking  hia  boin^ 

 ^  battery,  1  Sept.  7  Jac,  in  Ltondon,  in 

the  parish  of  St.  Giles  extra  Cripplegate,  in  the  ward  of  Crip- 
plegate,  kc.  and  upon  the  new  a'^sit^nmf^nt,  the  plainliffa** 
aigned  the  trespass  iu  a  house  called  the  (^ucen*K  Mead.  Tbe 
defendants  to  all  the  trespass  pralcr  fraclwncm  domus  pleaded 
not  guilty ;  and  aa  to  tbe  breaking  of  the  bouse,  said,  that  the 
aatd  bouse  prced*  tempore  quo,  Sec.  et  diu  antea  etposlea^  waia 
common  Winp  Tavern,  oft  he  said  John  Vaux,  with  a  common 
sign  at  the  door  of  the  said  lioufie  fixed,  &c.  by  force  wbereof 
the  defendants,  pncd'  tempore  quo,  ^-r.  viz.  ham  riunrta  post 
meridiem  into  the  said  bouse,  the  door  thereof  being  open,  did 
enter,  and  did  there  bay  and  drink  a  quart  of  wine,  and  thera 
paid  for  the  same,  &c.  The  plaintiff;  by  way  of  reyJicatkm 
did  confess,  that  the  said  house  waa  a  common'  tavam,  and 
that  they  entered  into  it,  and  bought  and  drank  a  quart  of 
wine,  and  paid  for  it :  hut  further  said,  that  one  John  Ridding, 
aervant  of  the  said  John  Vaux,  at  the  request  of  the  said  jle- 
fendanta,  did  there  then  deliver  them  another  quart  of  wna^ 
and  a  pennyworth  of  bread,  amounting  to  8d,  and  .then  they, 
there  did  drink  the  said  wine,  and  eat  tbe  bread,  and  upon  re- 
 qnest  did  refuae  to  pay  for  the  same  (a)  :  upon  which  the  de- 

(a)  When  an  authority  or  licence  given  exhibiting  the  WH,  and  the  defendant pittds 

by  the  law  is  abused,  in  an  action  for  the  a  licence  gencrallv,  he  is  bound  !<' 

trespass,  if  there  is  a  pica  in  justification,  a  licence  co-extensive  with  the  IrespasseJ 

the  plaintiff  must  either  new  assign  the  proved;  and  therefore  the  ujaio tiff  having 

abii'^e,  or  he  must  shew  it  in  hw  rejjI'u  Lli  n  sliewu  a  trespass  prior  to  the  date  of  tb« 

Monprivatt  v.Smiih,  2  C&mp.  115,   JJUcham  licence,  is  entitled  to  a  verdict,  allhouffc 

BoHd^  S  camp.  W4.   Dife  v.  Leatkerdalei  he  did  not  new  ass,igo,  but  took  isssue  oalM 

SWils.  20.    Per  BuWcr,  J,  a HHflrj/ \.  Fel-  plea  of  licence.    Bamn  r.  Jfuui,  W  t»si 

iham,  I  T.  R.  3S8.    Tofilor  v.  Cole,  S  T.  R.  451.    The  distinction  seems  to  bo  that  iatb« 

8.  Con  error,  1  H.  Black.  555.   But  first  case,  viz.  the  abuse  of  the  aulhorilj 

vihen-  the  tloclaration  complains oftrespasses  given  by  law,  the  trespass  b  entire;  and  the 

mbraiking  and  entering  the  plaintiff'sr  lose,  whole  trespass  complained  of  is  an-^wered,  at 

aaa  bentiug  for  game,  Ac.  on  divers  days  and  least  in  part,  by  tbe  special  plea  i  where**  <» 

tuMa,  batwean  aachaaay  and  the  day  of  Aeniea     Bmt,  the  ivespaasca  baiif  dh* 
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146  a.— 146  h.      Sik  CAapsNTCi**  Cmm* 


.fendants  did  demur  in  Ian*  :  and  (lie  onlv  point  in  this  caso 
was,  if  the  dr-nyinw-  \o  pay  lor  (ho  wiije,  or  non-pavnitiU,  wluch 
■  is  all  one  (ioi  every  non-payment  upon  recjuest,  is  a  denying 
in  law)  makes  the  entry  into  the  ta?ern  tortious.  ^  wbcnane 

And,  first,  it  was  resolved  when  an  entry,  authority,  or  («)  try,  authority, 
licence,  is  given  to  any  one  by  the  l.iw,  and  he  doth  abuse  if,  he  or  licence,  u 
fihall  be  a  trespasser  ah  *ini(io :  but  where  an  entry,  authority,  [  *  H6  b.  J 
or  licence,  is  ji^jvpn  by  the  (h)  party,  and  he  abuses  it,  there  he 
roust  be  punished  lur  his  abuiie,  but  shall  not  be  a  trespasser  a(>  and  he  abuses'* 
hutiifm  And  the  reason  of  this  diference  is,  that  in  the  case  of  it,te  tinu  be  * 
a  general  authority  or  licenoft(«)  of  law,  the  law  adjod<'es  by  trcsp>isscr  ob 

*U         u  •  r       i-*'i*u         *       jr      imtw;  but  not 

the  subsequent  act,<jrKo  ammo,  or  to  what  intent,  he  entered;  for  ^i^^^.  ^i^  . 
/jrfa  exteriora  indicant  hiUriora  stcrcta.    Vide  \  \  11.  4.  73  b.  try,  authority^ 
But  when  the  party  ^ives  an  authority  or  licence  himself  to  do  ^r^'^*^"*^^ 
any  thing,  be  cannot,  for  any  subsequent  cause,  punish  that  p^^ty.  ' 
which  is  done  by  his  own  authoritj  or  licence,  and  therefore     2  Ro1i..v3i- 
Ihe  law  gives  authority  to  enter  into  a  common  inn,  or  tavern,  Veir.  it;, 
so  Co  the  lord  to  distrain :  to  the  owner  of  the  ground  to  distrain      ^  Binck. 
damage-feasant :  to  him  in  reverxMoti  to  F:ce  if  waste  bo  done;  7°°l"a  i.rk 
io  the  commoner  to  enter  upon  t!;    land  to  ppc  his  cattle,  and  sect.  I9J.  Vein 
»uch  like.    Vide  12  E.  4.  8  b.    ^1  E.  4.  19  b.   5H.  7.  1 1  a.  V6, 97.  21  E. 
d H.  6.  S9  b.   11  H.  4.  75 b.  3  H.  7.  16  b.  88  H.  «.  5  b.  But  J;/2  Roii.561. 
if  he  who  enters  into  the  inn  or  tavern  doth  a  trespass,  as  if  21  e.4.  19  b.  * 
he  id)  carries  away  any  thing;  or  if  the  lord  who  distrains  for  ^eb.pcrCtt^s. 
rent  (b),  or  the  owner  for  damnj;^e-fensant,  works  or  kills  the(r)  y?*  J.^Ij^' 

191 .  5  H.  7. 1 1  a.  {d)  Perk.  sect.  191 .  2  E.  4 ,  5.  Ceo.  Car.  196.  Yelr.  96.  («)  12  £.  4. 8  b.  ^  Co. 
11a.  1  And. 65.  Cro.  Jac.  148.   Perk.  sect.  191. 

tinct,  !<;o  that  each  trespass  mi^ht  of  itself  be  or  on  the  case,  at  the  election  of  (he  plain- 
the  subject  matter  of  a  separate  count,  or  of  tifTor  pUinlifTs.  Sioce  this  act,  it  h  is  been 
a  distinct  action,  the  plea  is  tantamount  to  held,  that  trespass  lies  against  a  luitdJord, 
a  scTcral  answer  to  each  ttv^Nns,  and  foils  who,  on  makio^  a  di«itr::s«  for  rent,  turned 
«nlirf  ly  ns  tn  one.  the  plainliti''s  family  out  of  po«?;c<«sion,  anJ 

fur  what  acU  will  nr.ake  a  man  a  trespass-    kepi  possession  of  the  premises  ou  which  he 
er  ab  iiUUo^  and  wb^t  will  not,  vide  Vin.   had  impounded  the  di!itre<ft.  EilierittH 
Ah.  Trespa<»s  G.  a.  \h.  Trcitpa<w  n.  Co-n.    Popj>!nrrn,  1  Knst.  IS<).     Auii  vfliere  one 
Dij;.  Trespass  C.  8.   KoU.Ab.  Trespass  G.    whot-iilcred  uuder  a  v  arrant  of  distress  for 
« J9ytf    Lea^ri^t  TVyler  V.  CMv,  uh.  sup.   rent  ia  arrear  coatinned  in  posMssion  of 

Mayor  of  Northampton  \.  TVard^  1  Wth  107.  tht*  poods  iijum  fSe  premie's  rir  fifteen  days, 

Hegnoldt  v.  OarkCt   8  JUl.  Rajm.  1S99.  during  the  last  four  of  which  he  was  rcmov- 

Cmttf     Bajfleg,  %  Wtls.  31 S.  Gimtert  t,  Ing  the  j^ods,  wbieh  were  afterwards  sold 

Pelah,  2  Stra.  1972.    Heed  v.  Harrison^  2  under  the  distress;  it  was  held  by  tiie  Court, 

Black.  1818.   ffinterboume     Morgan^  II  that  trespass  might  he  raatntitned  ;  hy  Lord 

East  395.  V.  BUde$f  5  Taunt.  198.  Kllenborough,  and  Grose,  J.,  on  account  of 

Ball.  N.  P.  81  a.  the  taking'  and  removing  the  goodnfroitt  tkg 

(b)  Bj  II  Geo.  2.  c.  \9.  when  any  prrmfses,  and  disturbiiit;  the  pla;ntift*'s  pos- 

dislress  shall  be  made  for  any  kind  of  rent  scss^ion  after  the  time  wlicu  tl»ey  ought  to 

justly  due,  and  any  irregularity  or  unlawful  have  been  removed,  and  to  which  positioa 

act  snaH  be  afterwards  doiif  by  the  party  or  Le  Blanc,  J.  assented.    Bjyley,  J.  held,  that 

parties  distraiuiug,  or  by  hin,  her,  or  t^ieir  trespass  is  the  prouer  remedy  agaioM.  a  per- 

a^ts)  the  distreivltMelf  Mall  not  be  deemed  son  who  has  maee  a  dietreae,  eontinuing 

to  hv  tinl-isvTii!,  nor  the  party  or  parlies  upon  the  premiS-S  after  the  titn  .  Howed  by 

making  it  he  Uierefore  deemed  a  trespasser  law.  fVinterbourne  t.  Morgan^  1 1  £ast..39d. 

'or  Iretpasaen  ttb  Mtf&t  but  the  party  or  The  option  given  hy  the  act  is  **  lonui'mtaia 

parties  aggrieved  by  smh  11  nlawful  act  or  "  t  repass  where,  bv  the  {general  rules  of  law, 

jrr^ulanty  shall  or  luay  recover  full  Mtisfac-  "  trespaai  would  be  the-  prf>per  n-medv ; 

tioQ  for  the  special  damage  sustained  there-  <*  and  case  where  caie  would  be  su.  tet 

bjt  aad  ao  more,  la  any  aeliont  of  treapaai.  Lord  Ellenboraagh,  ih.  40|. 

.  2u2 
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distress;  or  if  be  wbo  enters  to  see  wa«ste  breaks  the  hoime,  or 
(a)  2R0II.MI.  ^fjy  ijtays  there  all  iiifjht  ;  or  if  the  connnoner  cni^  down  a  tree, 
Fits.  Tresp.  these  and  the  like  ca&ei^,  the  law  adjudges  that  he  entered  for 
]76.9r.TTesjP.  that  purpose;  and  beea'ttie  the  act  which  demonstrates  it  iff  a 
97.  Br.lUpil'  trespass,  he  shall  bo  a  tresfiasaer  afr  tm'lto,  an  it  appears  in  att 
^3Ro11.:jG1.  s^'^  books.  So  if(6)  a  purveyor  tahes  my  cattle  by  force 
18  II.  6. 9b.  of  a  commission,  for  the  Kin^*'^  house,  it  is  In  wfii!  (r) :  but  if 
21n»t.546.       |)p  ^eWa  ihon^  \u  the  market,  nosv  tlio  (irst  taking  is  wroogful; 

auti  therewith  agrees  18  H.  C.  19  b.  £1  sic  dt  sunilibus, 
1.  An  act  of  2*  It  WM  resolved  per  ioUm  eurimn^  that  (e)  not  doing,  cait* 
omission  can-  make  the  party  who  has  authorit|f  or  licence  by  the  law  a 
ptf^atres-  trespasser  ab  initio^  became  not  doing  is  no  trespass;  and, 
pAMer  abinitio.  therefore,  if  the  lessor  distrains  for  his  rent,  and  there!?pon  the 
fc)€^.  C«r.  lessee  tenders  him  the  rent  and  arrears,  ^r.  and  rrfpitres  hi* 
Ji^'  iV*!?**"  0S**°>  will  not  deliver  them,  this  not  doing  can- 

lUp  130  Acc.       ^^^^       ^  trespasser  ab  iKiUo(D) ;  atid  therewllh  agrees 


1  I^Ravin.188!  33  H.  6.  47  a.   So  if  a  man  takes  cattle  damage>feasant,  and 

•cc.Wilips  637.  the  other  offers  sufficient  amend^^,  and  bo  refuses  to  re-deliver 
402.  them,  now  if  he  sues  a  Replevin,  he  -fi  ill  recover  (rf)  damas^es 

frf)  Lit.R«p*34.  only  for  the  detaining  of  them,  and  not  for  the  taking:^  for  that 
Dr.  and  Stud,    nas  lawful;  and  therewith  agrees  F.  N.  B.  69  g.  ttmp.  E.  I. 
Heti!  iV.   '    BeplevinSr.  87E.3.88.  45E.3.9.   So  in  the  case  at  bar, 
M  i  KoiLRcp.  for  Dot(e)  paying  for  the  wine,  the  defendants  shall  libt  betrea- 
60.  2Biilst.     passers,  fi»r  the  denying  to  pay  for  it  is  no  trespass,  and  there* 
fore  thev  cannot  be  trespassers  ab  initio  ;  and  tnerewith  arjrees 
m  lSid.6.l2  directly'iu  the  point  (^)  12  Edw.  4.  9  h.  For  there  Pigot,  Ser- 
E.4.9a.b.     jeant,  puts  this  very  case,  if  one  coined  into  a  tavern  to  drink, 
and  #lieA  he  has  drunk  he  goes  away,  and  will  not  pay  the 
[  *  147  a.  ]  *tavemer,the  taverner  shall  have  an  action  of  irespas9  againit 
him  (or  his  entry.    To  which  Brian,  Chief  Justice,  said,  the 
(r)  12 E  4.9  b.  said  case  which  Pii^ot  has  put,  is  not       law,  for  it  is  no  tres- 
N.  Uiigood     pass,  but  the  tavei  tier  shall  have  hp  action  of  debt :  and  there 
(Aj  i2£.4.9b.  hefore  {h)  Brown  held,  tliat  it  I  brin*^  cloth  to  a  tailor,  to  have 
a  gown  made,  if  the  price  be  not  agreed  in  certain  before, 
bow  miich  I  shall  pay  for  the  making,  he  shall  not  have  an 
action  of  debt  against  me  ;  which  is  meant  of  a  general  action 
(l)I8ld»5.  debt :  but  the  tnilor  in  such  a  case  shall  have  (0  a  ^special 

action  of  debt :  scU.  tlmt  A.  did  put  cloth  to  him  to  make  a 
gown  thereof  for  the  8aid  A.  and  that  A.  would  pay  him  as 
much  for  making,  and  all  necest^aries  thereto,  as  he  sboold 
deserve,  and  that  for  B»king  thereof,  and  all  necessaries 
thereto,  he  deserves  so  much,  for  which  he  brings  bis  action 
of  debt  :  in  that  case,  the  putting  of  his  cloth  to  the  tnilor  to 
be  made  into  a  j;own,  h  sufficient  evidence  to  prove  the  said 
special  contract,  for  the  law  implies  it  :  and  if  the  taiior  over- 
values the  making,  or  the  necessaries  to  it,  the  jury  may 
mitigate  it,  and  tne  plaintiflT  shall  recover  so  much  as  they 
shall  find,  and  shall  oe  barred  for  the  residue.  But  if  tbd 
tailor  (a^  thoy  uso)  makes  a  bill,  and  he  himself  values  the 
making  and  the  necessaries  thereof,  he  shall  not  l»te  an  action 

<c)  PorTevance  abolbhed  12  Car.  2.  c.  24.  (d),  Co$Ura,  HoUc's  Ab.  Tre»p.  G.  pU  S.  . 
Fide  4  Black.  Coil.  116.  V        *  ^  r 
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of  debt  for  his  own  valit«»  and  declare  of  a  retainer  of  himi  to 

make  a  gown,  &c.  for  no  much,  unless  it    so  o-spectally  a crepd. 

Rut  in  such  case  hp  niny(«)  detain  tlie  garment  until  he  is  (aJHob.  42, 

paid,  as  the  hostler  nmy  the  horse.    Vide  Br.  Distress  70.  and  car^%;'*  om* 

all  Ihia  was  resolTed  by  tbe  court.   Vide  the  Book  in  30  Ass.  Br.Vi'streiis?!. 

ph  BS,  John  MatrererB  case,  it  is  held  by  the  court,  that  if  Pnim.22  {  huu! 

the  lord  or  his  bailiff  comes  to  distrain,  and  (6)  before  the  {JJ^^J^^J^^ 

distress  the  tenant  tenders  the  arrears?  npon  the  In nd,  there  the  SEd.  4. 2  b. 

distress  taken  for  it  is  tortious.    The  same  law  lor  damage-  lRoU.IUp.449. 

feasant,  if  before  the  distre^^s  he  tenders  sufficient  amends ; 

and  therewith  agrees  7  E.  3,  8  b.  in  the  Mr.  of  St.  Mark's  3  BXtr  269. 

case ;  and  so  is  the  opinion  of  Hull  to  be  understood  in  IS  270. 

M.  4.(e)  17  b.  which  opinion  is  not  well  abridged  in  title 

Trespass  fRO.    Note,  rendrr,  (his  difference  that  tender  upon       ig[  * 

the  (d)  land  before  theCr)  distress,  makes  the  distress  tortious  ;  (c)2aoU.561. 

tender  after  tbe  distress,  and  before  the  impounding,  makes  ['j^l^^'j^^* 

the  detainer,  and  not  the  taking  wrongful:  tender  after  (/)  si'lntt.To?.** 

ihjB  impounding,  makes  neither  the  one  nortbe  other  wrong^Ail ;  (/)  2 Ron.56i. 

for  then  it  comes  too  late,  because  then  the  canse  is  put  to  tbe  Jfn^t'li? '^5 

trial  of  the  law,  to  be  there  determined  (r).     But  after  c^  yfi,^' 

the  law  has  delennined  it,  and  the  avowant  has  return  irre-  12Mod.461. 

plevisable,  yet  il  the  plaintiff  makes  him  a  sufficient  tender,  0j£^oJ*'*32, 

be  may  have  an  action  of  Detinue  for  tbe  detainer  afler ;  or 

be  may,  upon  satisfactiowmade  tn' court,  have  a  writ  for  the 

re-delivery  of  his  goods  ;  and  therewith  agree  the  said*  books  [•  147  b«2 

in  !,S  H.  4.  17  b.  14  H.  4.  4.  Rrgistr*  Judk"  37.  45  E.  3.  9. 

and  all  the  books  before.    Vide  14  Ed.  4.  4  b.  2  H.  6.  12.  22 

Hen.  6,  57.    Doctor  and  Student,  lib.  2.  cap.  27.  Br.  Distre«?s 

72.  and  Pilkington's  ca«e,  in  the  fifth  part  of  my  Reports,  fol. 

76«  and  so  all  tbe  books  which  prima  fitch  seem  to  disagree, 

«re  upon  foil  and  pregnant  reason  well  reconciled  and  agreed. 

-       ■  •  «  » 

(s)  Aa  action  on  tbe  case  wilt  not  lie  for  Eoaper,  Cowp.  414.  Nor  will  soch  action  lie 

detainiog  calllc  dislraincd  and  inipoiindcd,  where  the  tender  \vas  afler  iinpounding. 

where  a  tender  of  ameuds  bad  been  made  Sheriff  v.  Jamet,  I  Bing.  341.   S.  C.  80. 

before  the  impounding;  the  proper  remedy  Moore,  334.  and  vide  note  (a)  PUkin^ton'^^ 

being  trespass  or  replevin.  Jnncombs.  Shemp  Mfe,  Tol«  III.  p.  151/ 
1  Gftmp.  a8&«  &  C.  i  Taaat.  S6I.  Liatim  r. 
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[  148  a.] 


EPWAKD  A^^THAM'S  CAS£. 
.     ,  ...  Mfm^.S  Jap.  I.  * 


la  tbd  CammpA  Pieaa*    ■  ' 

^o^j,  hr  T.  THOMAS  t/AWRKKiCB,  md  Marew  Im  wife,  by  CMef 
wuJjbrtaaS  Cardinal  tMr attorney, demand  agmtfliii  Edward  AkInuD, Gent, 
in  G.  against  and  Margi^ret  his  wife,  the  tUird  part  of  100  acres  of  bncl^ 
^^'S^mT  awes  of  meadov,  and  60  acres  of  pasture,  with  ihe  ap- 
gavetUiwili.  purteiiances  in  Gosfield,  as  the  dower  of  the  said  Majcia,  uf 
the  endowment  of  Tliomaa  Ivash  the  elder,  tiometime  btr 
nmu  hoBbaiid,  Acb  •  And  tlie  albmatd  Edward  and  Maigaret,  bv 

T.  N.  wlwd  hi  John  Rowlnyv  attorney,  come  and  ray,  that  the  aforenii 
fee,  of  the  te-  Thomas  Lawrence^  and  Marcia,  the  dower  of  the  aaid  Marcia, 
iieaieot«,h«id  tenements  aforesaid,  with  the  uppurtenaiices,  whereof, 

&c.  of  the  endowment  of  the  said  Thomas  Nabh,  f^ome  time 
the  bueband,  &e.  against  them  ought  not  to  have,  Ixcause  they 
ray  thai  ' Mid  ' Th»m«e  Naehy  some  time  the  ha«l»Bd} 
&e.  wai  Mned  the  teaeonenta  aforeaaidy  \%  hereof,  &c.  io 
his  demesne  as  of  (he^  aed  held  the  same  of  John  Weni- 
worth,  Ksq.  asof  his  manor  of  Gosfield  w  ilhfhe  appurtenanwi 
in  the  eouiity  aforeBaid,  in  fee  socage,  t but  is  to  say,  by  ttiaiij 
only,  ibr  all  manner  of  services  and  demanda ;  and  the  said 
Thomas  heiag^  so  seised  of  the  said  tenemeots  wHh  the  appsr- 

_  _  _  tenances  Whersof,  fre.  «n  the  lOth  dajf  of  A|»ily  in  the  y«r 

Jaid^tenTnTents  of  our  Lord  1593,  at  OosBeld  aforesaid^  made  his  testweei| 
loZ.  N.  his      and  Inst  vTill  in  writing,  and  by  the  same  his  last  will,  wilW 
and  bequeathed  the  tenements  uforo«:atd,  with  the  appurte* 
died.  *  nances,  whereof,  &c.  to  one  Zachary  Nash,  young^i^r  sou  of  the. 

same  Thomas  Nash,  to  have  and  to  bold  te  the  said  Zachsiy* 
for  the  lerta  of  his  liih«  and  afterwards  there  died  of  soch 
z.  entered,  and  estste  thereof  SO  seised;  after  whose  death  the  said  Zacbary 
^Mi»edfor   entered  into  the  tenements  afore^.aid,  witli  \he  appurtenances, 
whtMeof,  Sec.  and  was  thereof  seined  io  his  ^le^le^^e  m  of  ftf®* 
hold,  for  the  term  ol  his  life,  by  virtue  of  the  bequest  aforesaid, 
[*  148  b.  ]  *and  the  reversion  of  the  tenements  aforesaid^  with  the  uppur- 
Audtberever.  tMiaiites,  wbsreei;       aH^r  the  death  of  the  seidThosMii 
to  T.  NlTllfa'^  did  dficend  to  one  Thomas  Nash  as  son  aod  heir  of  the  a(br«- 
andjjci'ufT.    said  ThoiTias  Nash,  BOrae  time  hu^^liand,  Sec.  by  wfiicfj  ^hc 
N.Uicinubaud.  gnid  'I'honsas  the  8on  was  seised  of  the  said  rev  ersion  of  the 
teueineulii  aforedaid,  with  the  appurtenances,  whereoi.  <^c. 
as  of  tee  and  right;  and  the  said  Thomas  so  thereof  Dsi^ 
seised,  end  the  aforesaid  Zachary  of  the  tenements  alSvesaidt 
with  the  appurtenances,  whereot^        so  ao  before  is  i-aiii, 
being  seised^  Che  aforesaid  Marciai  after  the  dsath  of  the  i>ii^ 


10  Ap.  19H. 

and  deviftfd  tbe 
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Thomas  Nash,  some  lime  ber  husband,  &c.  in  tke  widow*  The  uid  M. 
Imodof  the  said  .Marcia,  whilst  she  was  single,  that  is  to  say,^*^"'^^^''' 
on  the  27th  day  of  April,  in  the  S5th  year  of  the  reign  of  the  EJi*. 
ladv  Elizabeth,  lale  vua^n  of  England,  at  Gosfield  aforesaid,  released  to 
by  her  wriring  of  relensp,  which  the  said  Edward  and  Margaret  T.N,,ioowiA 
sealed,  wifh  the  seal  of  ihe  said  Marcia,  brin*,^  here  into  court,  {jj'hjfjj'a^*  • 
whobe  date    tlie  tiaine  day  and  year,  by.  the  name  ul  Marcia- aii  aod  all  ** 
Nash,  the  widow  of  Thomas  Nash  late  of  Feringe  in  the  raMr<if 


county  of  E«iex,  deceased,  remised,  ^leased,  and  i^logciher  -i;-'  ^^^t" 
lor  her,  her  heirfl,  executors,  «nd  adminiatratorBy  for  ever  nai,  all  saits, 
quit  claimed,  to  the  aToreHaid  Thom-js  Nash,  son  and  heir  of  quanreli,»wl 
the  aforesaid  Thomas  Nash,  some  iime  tlie  hu^ihand  of  the  Jj^orherci^ 
saiii  Marcia,  by  the  name  of  Thomas  Nash  of  Wethersfield  cuton  erer 
in  the  coooty  aforesaid,  yeomao,  son  and  heir  . of  the  said^tow^ 
Thooas  Naab,  lale  her  hJb^nd,  all  awl  all  luiiiief  #f  aisttoiis,  [flUa 't'n 
as  well  iwal  as  personal,  all  suits,  quamls^  and  demnde  thcwn. 
whatsoever,  Mhich  she  the  said  Marcia,  or  her  executors, 
agaiuBt  the  said  Thomas  Nash  the  son,  or  his  executors,  they 
ever  have  or  had,  then  had  or  ought  to  have,  or  any  ways  then 
might  «r  would  have  by  reason  of  any  thing,  cause,  or  deed 
whatsoever^  from  the  b^giiuiing  of  tlw  workL  unto  the  4af 
of  the  date  of  th^  same  writing  of  releases  aner-which  writ- 
iog  of  release  tn  the  aforesaid  Thomas  the  son,  made  by  the  N.tbssaa 
said  Marcia,  as  before  is  naid,  the  aforesHid  Thonios  the  son, 
of  the  reversion  of  the  teneineuts  aforesaid,  with  the  appur- 
teoaoees,  whereof,  &c  in  form  alurehaid,  buing  sei^d,  at  Gos- 
field  afoveaaid,  died  of  sucb  his  estate  thereof  seised ;  after 
wlioie  death  the  said  reversion  of  the  tenements  aforesaid,  with  The  said  rever* 
the  appurtenances  whereof,  &c.  did  descend  to  the  aforesaid  "'^'S^^SJ**** 
Margaret^  as  daughter  and  heir  of  the  aforef?aid  IMiomas  (he  Marf?aret,  m 
eon,  by  which  the  said  M»r<raret  w  as  seined  of  the  t»aid  reversion  daughter  aod 
of. the  tenements  aforesaid,  with  the  appurlenances,  whereof  hwtaT.N. 
&c«  as  of  fee  and  right,  and  ^he  the  sata  Margaret  so  of  the  *^ 
aamo  reversion,  aa  beforo  iaeaid,  being  seised :  and  the  aforesaid 
Zachnry  of  the  tenements  aforesaid,  with  the  appurtenances, 
whereof,  &c.  in  form  aforesaid  beiri^  >!etged,  the  said  Zachary,  Z.  died»Bfiir- 
afterwards  at  Go5»Ueld  aforeHaid,  died  ol  such  his  estate  thereof 
.eeised :  after  whose  death  the  said  Margaret,  entered  into  the  te-  ^  f^^. 
nemeats  ^aforesaid,  with  the  appurtenances,  whereof,  &c.  and  [  •  149  a.J 
wai  thereof  seised  in  her  dettiesne  as  of  fee,  and  so  thereof  being 
peised,  the  said  Margaret  afterwards,  and  before  the  day  of 
bringing  the  original  writ  nforesaid,  of  the  said  Thomas  Law*  bnnc:ing  ihc 
rence  and  Marcia,  at  Gosfieid  albn  said,  took  to  husband  the  orig-inal  writ 
aforesaid  Kdviard  Altham,  by  which  the  said  Kdward  and  "^^rj^*^.^^^ 
Blargaret  were,  and  yet  are,  aeised  of  the  tenements  aforesaid,  which  the 
with  the  appurteoanceR,  whereol^  &e»  in  their  demesne  as  of  E.  A.  aad  Mar- 
fee  in  the  right  of  the  said  Margaret(A):  and  ihis  they  are  JJ^J^JjyjJJ** 
ready  to  Terily ;  wbeceopon  th^  pray  judgment  if  the  afore-  r\(ihtor 

tb«  Mid  Matfareif  vherupon  ihcy  pray,  dec. 

That  Ihii  is  the  correct  mode  of  plead*  n.  4.  Took  v.  Gi^teock,  1  Saund.  253.  i  and. 
ingthe  ssiiia  of  hasbaad  aad  wife,  wbora  -▼il.a.t^ 


tirMias  V.  C€l0i.2  Saani* 

the  otata  bsloa|s  to  the  wife  ia  fiM^  vid. 
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The  said  T.  L., 
aad  M.hiawife 
pray  oyer  of 
the  release, 
and  it  ia  read 


KcfttntioB. 


T.N.  the  bos- 
tend  waaaeiMd 

of  the  tcno- 
mpnts  afore - 
Hdd,  aa  of  two 
m'eaauagaa  and 
900  acrea  of 
Und  in  W.,  and 
.deviaed  the  said 
trnementaia  O. 
to  the  said  Z. 
and  died. 

T.  N.  the  son 
enterpd  into  the 
tenementa  in 
W.nad  waa 


said  Thomas  Lawrence  and  Marcia,  dourer  of  the  said  Mar- 
cia, of  the  tenements  aforesaid,  with  the  appurtenances^ 
wMreof,  &e.  of  the  endowmoht  of  the  oaid  Tbomae  Na»h, 
some  time  the  husband,  &c.  against  them  oudit  to  baTO,  Ibe. 
And  the  aforesaid  Thomas  Lawrence  and  MBtv<'<)  pray  oyer 
of  the  aforesaid  writins:  of  release;  and  it  is  read  unto  them 
in  these  words,  *'  To  all  faithful  people  to  whom  this  present 
writing  shall  come,  Marcia  Nash,  the  widow  of  Tbqmas 
^  Nasbj  late  ef  Ferit"ff^  oovntyof  Boims»  deteaeed, 

^  greeting;  in  our  Lora  God»  everkMtiii(^,        ye,  tlMt  I  ih^ 
aforesaid  Merem  beliig  ia  nif  pfwe  w  idowbood,  and  l^iflg 
"  full  power  to  remise,  release,  and  alto^ther  for  me,  mjr 
"  heirs,  executors,  and  administrators,  for  ever  to  quit  claim, 
^  to  Thomas  Nash  of  Wethersfield  in  the  county  aforesaid 
^  yeoman,  son  end  beir  of  the  wid;  Thomas  my  late  fcotban^ 
^  all  sod  all  manoer  of  actions^  at  weU  real  as  pen^ooat^ 
suiti,  «|oarrel8,  and  demands  whatsoever,  as  afa»  all  mf 
dower,  and  title  and  action  of  dower,  to  me  appertaining, 
^  by  the  death  of  the  said  Thomas  my  husband,  of  any  of  his 
**  Ifinds  and  tenements  in  Wethersfield  aforesaid,  what  or 
^  which  I  the  said  Marcia,  or  my  executors  against  him  tha 
said  Tbonas  Nash  the  sod,  er  his  exeeiitors,  I  ever  liail| 
have,  or  any  ways  heraafter  may  have,  (have  or  a^ty  h«vei 
"  by  reason  of  any  thin^,  cause,  or  deed  whatsoever,  f^ooi  the 
•*  beginning  of  the  world,  unto  the  day  of  the  date  of  this 
present  writing  of  release.    And  further  know  ye,  that  I  the 
**  aforesaid  Marcia  have  given  and  remised  to  the  said  Thomas 
Nash  the  soo,  all  the  ^oeds  late  of  the  said  ThonMO  aiy 
husbaod,  which  were  in  the  possession  of  him  the  said 
"  Thomas  the  son,  or  his  assigns,  at  (he  time  of  (he  making  of 
"  this  writing  of  release  :  in  witness  m  hereof  to  this  my  present 
^  writing,  I  have  set  my  seal,  dated  the  27th  day  of  April,  in 
**  the  d5th  year  of  the  reign  of  our  lady  Eiiza^th,  by  the 
^  mce  of  God  of  England,  France,  and  Ireland,  Queeo, 
**  Defender  of  the  Faith,  &c."   Which  being  read  and  heai^ 
the  said  Thomas  Lawrence  and  Marcia  say,  that  they  for  any 
thing  before  alleged,  ought  not  to  he  barred  from  having  the 
dower  of  the  said  Marcia,  because  they  say,  that  the  aforesaid 
*Thoma8  Nash,  some  time  husband,  &c.  in  his  lifetime,  and 
at  the  time  of  his  death,  was  seised  as  ireil  of  thv  tenemenls 
aforesaid,  with  the  appurtenances,  whereof,  Bue.  in  Gosfietd 
aforesaid,  as  of  two  messuages,  and  200  acrfs  of  land,  wi(h 
the  appurtenances  in  Welhersfield  aforesaid,  in  his  demes-ne 
as  of  fee;  and  so  thereof  being  seised  at  flosfield  aforesaid,  by 
his  last  will  and  testament  in  writina^  devised  the  tenemenls 
aforesaid,  with  the  appurtenances  whereof,       in  GosfieM 
aforesaid,  to  the  aforesaid  Zachary  Nash,  younger  sun  of  the 
said  Thomas  Nash,  some  time  husband,  &c.  and  afterwards 
at  Gosfield  aforeRaid,  died  ;  after  whose  death  the  said  Thomas 
Nash  the  younger,  as  pon  and  heir  of  the  said  Thomas  Nash, 
some  time  husband,  &c.  entered  into  the  tenemeets  aforesaid, 
witli  the  appuxiiiuima  in  WetheriMd  afonaald,  md  mm 
thereof  seised  in  hiadaoiMa  at  of  foe.  And  the  said  Zwhagr 
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into  the  tenements  aforesaid,  with  the  apportentnceB,  whereof,  ^-  entered  laio 
&c.  in  Gos field  aforesaid  entered,  ann  was  thereof  seised  in  ii^to'foG?aod 
hiR  demesne  as  of  freehold  for  the  term  of  his  life;  and  the  wmtawodbg 
said  Thomas  Lawrence  and  Marcia  farther  say,  that  at  the  ^'f** 
lime  of  the  death  of  the  aforesaid  Thomas  Nash,  some  time  ,p*w*^**A'***' 
butlMiid,  fte.  the  nibreraid  Zacfiary  was  wjthin  the  ace  of  81  band;  z.  wu' 
years,  that  ia  to  say,  of  tbrao  yearn,  by  whi^h  Ibe  9aid  Mi^rcia,  within  tga. 
whilst  she  was  Hino:le,  an  guardian  and  for  nurturj^of  the  said  Thcsa'uiM. 
Zachary  entered  into  the  tenements  aforesaid,  with  the  ap-  wbUatwogie^ 
purtenances  whereof,  &c.   in  (Josfield   aforesaid,  and  was  f^^'n^^^^f 
thereof  possessed,  the  aforesaid  Thomas  Nash  the  son  being  Mid  z.^eatervd 
■eised  of  the  teneinenta  aforesaid,  with  the  appi^rtenaoces  in 
Wethenfield  aforesaid,  and  that  the  said  Zachdry  beiq^  seised 
of  the  tenements  aforesaid,  with  the  appurtenances,  whereof^ 
&c.  in  Gosfield  aforesaid,  in  form  albresaid;  and  the  said  Afterwards «nd 
Marcia  in  forn»  aforesaid  so  he'in^  possessed,  afterwards,  and  ^fofethe 
before  the  making  of  the  aforesaid  writing  of  release  here  ^ate^ft i^**" 
in  Court  brought,  at  Gosfield  aforemtid,  it  was  concluded  and  amed between 
amed  between  the  aaid  Marcia,  whiJst  she  was  single,  and  the  said  \f 
ifie  aforesaid  Thomas  Nash  the  son,  that  the  said  Marcia  ^.SltVtdTh"! 
fthould  release  to  the  said  Thoma«  Nash  the  son  all  her  dower  saidT.N.the 
happening  to  her  by  the  death  of  the  aforesaid  Thoqias  Nash  ^"•'j  w*' 
some  time  tlie  husband,  &c.  of  ail  la;i(ii^  and  tenements  of  ^^iMM'w* 


the  said  Thomas,  in  Wethevafield  aforesaid ;  and  that  the  said  dower  la  an 
Thomas  Nash  the  son  shonld  enfeoff  John  Tiler  the  elder,  1h"'1s  ^y. 
and  John  Tiler  the  younger,  and  their  heirs,  of  the  tene>.  l^dTrN.^ 

ments  aforesaid,  with  the  appurtenances,  whereof,  &c.  in  son  should 
Gosfield  aforesaid,  to  the  use  of  the  said  Zachary,  and  the  feoff,  Ac, 
heirs  of  bis  body  lawfully  begotten :  and  the  said  Thomas 
liawrenee  and  Mnrein  fhrther  aay,  that  the  nforesaid  Thomas 
Nash  the  son  bein^r  seised  of^  the  tenements  aforesaid,  in 
Wethersfield  aforesaid,  in  the  form  aforesaid;  and  the  nfbre*  m.  made  the 
aaid  Marcia  of  the  tenements,  with  the  appurtenances,  where-  »*>d  release, 
of,  &c.  in  Gosfield  aforesaid,  being  possessed,  the  said  •Mar-  [  •  ^£|p  ^  J 
cia  afterwards,  that  is  I9  say,  an  the  aforesaid  2jlh  da^'  of 
April,  in  the  35th  year  of  the  reign  of  the  said  lady  Elisa- 
beth, late  Queen  or  England  abovesaid,  whilst  she  the  said. 
Marcia  was  single,  at  Gosfield  aforesaid,  the  aforesaid  writing 
of  release  to  the  aforesaid  Thomas  the  son,  sealed  and  deli- 
vered: and  the  aforesaid  Thomas  Nash  (ho  son,  on  the  2bih  t.  N.  the  son, 
day  of  April,  in  the  3btb  year  of  the  reigo  of  the  said  late  enfeoffed, 
Queeiy^fpresaid,' at  Opifiekl  aforesaid,  enfeoffiMl  the  aforesaid 
Jolin  Tiler  tbe  elder,  and  Joha  Tiler  the  younger,  aod  their 
heirs,  of  the  tenements  aforesaid,  with  the  appurtenances. 
>vherrof,  &c.  in  Gos  Held  aforesaid,  to  the  use  of  the  aforesaid 
Zachary,  and  the  lieirs  of  his  body  lawfully  begotten;  and  Afterwards z. 
afterwards  be  the  saitl  Zaclmry,  at  Gosfield  aforesaicl,  died  died  without 
without  heir  of  his  body  lawfully  begotten  ;  and  this  thejf  are  ^J"^^ 
jeady  to  verify;  ifherenpon  they  pray  judgment  and  seisfn  of 
the  thini  fiart  of  t4ie  tenements  aforesaid,  with  the  appurte* 
nances  whereof,  «&c.  in  Gosfield  aforesaid,  to  be  adjudged  to 
them,  &c.    And  the  aforesaid  Edward  and  Margaret  say,  that  Demorrer. 
the  aforesaid  plea  of  the  a^id  TUoin^s  Ij^mcfiofi  and  J^^^rcia 
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pleaded  in  manner  and  fonn  afbreiaid  in  reply,  and  that  Ibe 

matters  therein  contained  are  not  sufficient  in  law,  for  (hem 
the  sMid  Thomns  and  Marcia,  the  dower  of  (he  Mtd  Mareia, 
in  the  lenenients  aforesHid,  with  the  appiirtenaiice^i,  whrrenf, 
&c,  against  Ihe  said  Edward  and  Margaret,  to  have  and  mmu- 
taiii :  atid  (hat  they  need  not  nor  by  liie  law  of  the  laud  are 
bound  thereto  lo  anawer ;  and  thin  tliey  are  ready  to  verify; 
wherefore,  for  default  of  a  sufficient  replication  of  tk$  afore- 
Faid  Thomas  and  Marcia,  in  this  behalf  the  «iid  Edward  and 
Margaret,  as  before  pray  judgment,  and  that  the  iaid  Thomas 
Lawrence  and  Marcia,  from  the  dower  of  the  Raid  Marcia, 
of  the  teaeuieiUs  afuresiaid,  with  the  appurteuauce^,  wbereof| 
jfiaikf.        See.  a^mit  them  ought  to  be  barred.  And  the  said  Thoam 
and  Marcia,  forasmuch  as  they  sufficient  matter  in  law,  for  tht 
said  Thomas  and  Marcia,  to  have  and  maiutaiutbeiractionafure* 
said,  n«Tainst  (he  said  Edward  and  Margaret  above,  by  replioi- 
tiou  have  alleij;pd,  which  they  are  ready  to  verify,  which  luatltT 
the  said  Ednard  and  Margaret  du  nut  denj,  nor  to  (hesaoie 
any  ways  answer;  but  the  averment  afore^id  do  altogether 
^fose  to  admit,  as  before,  pray  judgment  and  seisin  of  (be  tbiid 
nji-fa  ijftffiin   P^^i  aforesaid  lobe  a4judged  unto  them,  &c.    And  because 
mlt,  the  Justices  here  will  advise  thom?e1ve«;  of  and  upon  the  pre- 

mises^ before  they  give  their  judj;nicnt  tljcreof,  da>  is  given  to 
the  parties  aforesaid  here,  until  in  eight  days  of  St.  Micbuel, 
to  hear  their  judgment  tliereo.f,  because  the  said  Jutticci 
here  thereof  are  not  yet,  &e* 


[  150  b]  EDWARD  ALTHAM'S  CASE, 

Mich.  8  Jacobi  1. 

•  « 

In  the  Commoti  Plena. 

Lawbbmcs       man  seised  ia  fee  of  liMtda  io  G.,  and  laads  ia  W.^  made  hb  w31,  fcj 
Altium.  ^  devised  bis  leads  in  O.  to  bit  y^taager  son  2.  for  life^  sad  died 

F.VIII4— ISO  h,       leiviag  a  widow,  sad  T.  N.  his  soa  and  heir,  sad  X.  his  joorger  soo, 

an  infaat  of  Ihe  age  of  three  years.   The  widow  cntrrod  into  (he  Und^ 
in  G  ,  as  jrmrdian  in  nurture  loZ  ;  and  whilst  in  pa«iscssion  rfUa"i'<l 
T.N.     all  atid  all  vianner  of  arlion*,  at  virU  real  at  perteaal, 
qtuurela^  and  demand*  whaUaever^  a*  alto  aU  her  dawer  ami  iUUt 
Mtf9m  fT  diaivrr  la lAs Mb  itt  W.^  wk*t .«r  wMeib  $k€ ever  hU^r Itf; 
l^r.  agaUiai  fha  asW        **  2.  died  vilhoai  aay  heir  ef  his  bod;; 
,  T.N.  died,  leavtag       his  daughler  aad  h|ar,,  v^o  BHHned  E.i. 
Tlie  widow  and  her  iccond  husband  bronf;^lit  a  wril  of  dower  to  ^ 
endowed  of  the  lands  in  C.  a-anmi  M,  and  &.  A.  her  blubafid}  ao^ 
judgBoeat  waa  given  fur  th;^  Ucuiaudaats. 
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The  releaate  uf  ail  acliuos  real  to  T.  N.,  having  but  »  reversioa  ex- 
fectmt  OB  a  ffeebeld*  did  ■otestiogaiik  Hm  dower  t  but  if  tlie  fdaM 
Ind  boon  of  all  her  ri|^l,  the  dowor  wooM  have  been  eoclinet 
Wliere  a  maa  has  several  meaas  of  coming  tu  his  right,  he  may  re- 
lease one  of  thera  <ipeciaI1y,  and  yet  talce  benefit  of  the  other.  But 
vvbea  he  can  oni;  come  to  his  right  bji.waj  of  aetioD*  a  leleaie  of  all 
actions  destroys  his  ri^ht. 

A  release  of  ali  aclions  is  not  a  release  of  executions i  but  it  is  a  re- 
Icpse  of  aliplr»>hdiM. 

Bjr  a  MioMa  of  att  acliotts  real  aad  fcnomd,  soch  acliowoolj  are 
.  rsimed  in  which  the  plaintiff  shoald  recover  aay  thing  ia  the  really 

»ir  p<Tsona1fy,  ^hirh  is  due  to  him, 

]n  sonic  cases  by      release  of  all  aclionn  a  dolit  or  duty  is  barred,  ' 
alUiough  uo  action  at  the  time  of  the  release  given,  lies  for  the  debt 
The  word  faerreii  extends  to  action  real  and  porsooal,  and  to  causes 
ofaelions  add  sails. 

By  a>relesae  of  all  actions,  actions  depending  and  causes  of  nclioii 
nra  rdessed. 

Rv  3  refease  of  all  suits,  rxecntions  STO  hsrred. 

Tti'^  mrninng  of  the  word  title, 

A  release  of  suits  is  larger  and  more  beneficial  than  a  release  of 
quarrels,  or  of  actions  t  bnt  n  release  of  all  demands  b  the  most 
advantageous  to  the  releasee. 

In  the  principal  esse,  by  the  retease  of  all  demauAi  to  him  in  the 
reversion,  if  the  deed  of  releate  had  not  gone  fiirther,  the  dower  of 

the  widow  would  hsve  been  barred. 

The  first  word^  in  the  release,  as  well  as  the  subsequent  fecial  words, 
extend  only  to  the  Unds  in  W. 

A  deed  set  out  in  plrading  rannol  hn  contradkled  by  avermeat  of 
natter  not  contained  In  the  said  deed.  8.C.  iBrownl.  «<• 


Thomab  Lawrence,  and  Marcia  his  wifr^  brought  a  writ  of  «• 
dower  against  Edward  Altham,  and  Margaret  bis  wife,  and  Com-^«  ««- 
niade  demand  to  be  endowed  of  the  third  pnrt  of  100  acres  of  Rae.*Ab.Re- 
land,  10  Hcres  of  meadow,  and  60  acres      pasture,  with  the  - 
appurtenances,  in  Gosfield,  in  the  county  of  Essex,  as  the  J^Se 
dower  of  the  said  Marcia,  of  the  endowment  of  Thomas  Nash  TouchJieiease. 
Che  elder,  her  late  hosband :  the  tenants  pleaded  in  bar,  that 
the  said  Thomas  Nash  was  seised  of  tlie  tenements  aforesaid 
in  fee,  and  held  them  in  socage;  nnd  afterwards  !0  ApriliSf 
159?,  hy  his  ^vi!l  in  writing,  devised  the  said  tenements, 
wht  reot,  &c.  to  Zachary  Nash,  his  youuaer  son,  for  the  term 
uf  his  life,  and  afterwards  died  thereof  seited,  after  whose 
death  the  raid  Zachary  entered,  and  was  thereof  seised  for  the 
term  of  his  life;  and  the  reversion  of  the  said  tenements  de- 
scended to  Thomn^  >i'a?h,  son  and  heir  of  the  said  Thomns 
the  husband,  and  afterwards  the  said  Marcia  one  of  the 
demandants  in   her  widowhood,  when   she  wau  3»ole,  scil, 
^7  Aprilisy  35  Eliz.  by  her  deed  did  remise,  release,  and 
for  her^  her  heirs,  executors,  and  adniinistratorsi,  for  ever 
quit  claim  to  the  said  Thomas  Nash  the  son,  omnet  ei 
cmnwwdm  acOonet,  Utm  nekt^uam  pemmakf,  iedas^  ftre« 
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reins  el  demandn  qucecunqu.e  qffff  ip^ifi  Afarpia  xel  rxrnitores 
sui  versus  prwfat   Thomnm  Nash  filium  xel  executorcs  suot 
unquam  habuissel  seu  hahuissent,  tunc  hahuit  vet  hahuerunl  uu 
quovismodo  tune  in  fttturum  hghere  potuiwet  vei  potvistent^  rih 
Hone  oHagus  rt  r,  cautiB  vel  facti  cujuteunque  ab  origine  mtimfi 
usque  diem  dai*  fjmdtm  scripli  rrlaxationis :  and  aAerwardf 
the  said  Thomns  the  son  died  BeifpH  of  the  said  revemon, 
after  whose  denih  it  descended  to  the  said  Margaret,  wife 
[*  151  a.  j  «of  the  said  Edward  Altham,  the  other  of  the  tenaoto,  and  af« 
terwardt  tbesaid  Zacbary  died,  a|id  the  raid  Margaret  entered, 
'&c.   And  tbe  demandanta  demaDded  oyer  of  the  said  deed, 
which  waavaad  to  them  in  these  worda,  Omnibus  ChntUfiitU- 
bus  ad  quos,  S^c.  as  in  the  record  here  before  at  large.  And 
the  demandants  replied  and  Raid,  that  the  ^laid  Thomas  Nash 
the  father  was  seised  in  his  demesne  as  of  fee,  as  well  of  the 
teneoients,  whereof,  &e.  in  G.  aforaraM,  aa  of  two  nawaages, 
and  SOO  acres  of  land  in  Wethers6eld.  aforesaid,  and  by  bit 
will  in  writing  devised  the  said  tenements,  whereof,  &c.  in  0. 
to  the  said  ^achary  Nash,  as  is  aforejsaid,  and  afterward* 
died:  after  whopc  death  the  B;iid  Thomas  Nash,  the  son,  en- 
tered into  the  said  tenements  in  Wethersfield,  as  hisaoaaod 
heir,  and  was  seised  ahereof  in  fee,  and  (be  said  Zacharyaa- 
letad  tttto  the  and  lands  in  Oos6eld,  fte.   And  «hat  the  nid 
Zachary  was,  at  the  time  of  the  death  of  the  said  Thooiat  tbe 
father,  of  the  age  of  three  years,  wherefore  the  said  Marcia,  as 
guardian  in  nurture,  entered  into  the  said  tonemeots  in  G.  and 
that  afterwards,  and  betbre  the  said  release,  it  was  concluded 
and  agreed  hy  tbe  said  Marcia,  when  fihe  was  Dole,  sad  tbe 
aaid  TiiomBa  Nash  the  son,  that  the  said  Mareia  should  lahate 
to  tbe  said  Thomas  Nush  the  bon,  all  her  dower  of  tbetaoe* 
ments  in  Wethersfield  aforesaid,  &c.  and   that  the  said 
Thomas  the  son  so  seised  of  the  tenements  in  Wethersfield, 
and  the  said  Marcia  so  possessed  of  the  tenements  in  G.  she 
made  the  said  release,  &c.  and  afterwards  tbe  .said  Zacbary 
died,  ftc.  ufNin  which,  the  tenaots.  demurred  in  law.  And  ia 
this  case  two  ^nestioas  yrere  moved  -and  argued  at  the  bar  and 
^nch.    The  Hrst  wqs,  whether  the  said  release  made  by  tbe 
wife  to  hi  in  in  reversion  expectant  on  an  estate  for  life  should 
(a)lCo.ll2b.  extinguish  her  (a)  dower?  the  2d,  whether  the  said  foreign 
5  Co^n     **  concord  and  agreement  of  the  parties  should  qualify  .the  Ipree 
16  E.  3.  '^tiar.  ^      words  of  the  release  ?  As  to  .the  firjt,  the  spkl 

245.  I'ostea     dee<)  of  releaaa  was  divided  into  three  p^rts;  in  tlie  |ir:»t  wa« 
iteeL*Pi^^i49    con^dered  the  ifords  of  the  release;  in  thosecpnd  the  wordf 
*  pf  qualilication ;  and  in  the  third,  the  words  of  relation. 
As  to  the  words  of  llie  release,  they  appear  to  be  of  two  sorts, 
the  one  general,  the  other  special :  .the  general  contains  lour 
words,  odfoifff,  Mtr/nv,  querelas,  et  demonia:  thp  spi^if^I  con* 
ABteU9«.     lains  three,  doienh  titulum,  et  actioj^es  ^oliss  the'  ifprds  of 
^oalification  are,  mihi  contingent*  per  nmtem  Tkoaa 
nuper  virt  mei,  dc  uliquibus  terris  et  tenementis  suis  in  fF.  pratt' 
The  words  of  relation,  or  relative  words,  BTe,qucc  v<l  quase^o 
preefaC  Marcia  vel ejcectilores  mci  versus  ipsum  Thomtim^SfC.ytut' 
qt^iHi  habui^  habeo^  $tu  ^uovisnwdo  in  Juturfim  habere  poletw 
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rationf  nlicujut  r^i,  Sec,  As  (o  the  fi»-<rt  Word  (acUories)  it  was  Tlie  ri'lt-asc  of 
resolved,  that  in  this  case,  the  refrn^e  of  all  nctions  real  to 

Thomsi'?  the  Fon,  having  but  a  reversion  expectant  on  a  free-  but  a  n'veraiS 

hold,  did  not  extin^uisii  the  dower,  t)ecaase(fl)  aciio  est  Jus  expectant  on  • 

prottquendi  in  Judich  quoH  alinti  debrtur,  as  it  i<i  *d^rlbed  f  ^  tdl  b  1 

In  (by  Dyer  4  &nd  5  Ph.  And  Mat.  f  217.  out  bf  Bnicfon,  lib,  ieehtM,  did 

3.  cap.  F.  And  the  wife  cannot  su^  Thomas  the  p6n,  to  recovet-  notfxtinifnfsii 

her  (lower  by  ju(l£::rr.on(,  because  he  is  not  tenant  to  the  i^the^relciue' 

prtecipCj  nor  can  he  render  dower  to  her,  for  at  the  time  of  the  bad  been  of  «ii 
rebase,  Zachary  was  tenant  of  the  freehold,  and  Litt.  Release,      "ff^t,  the 

fcl.  115.  bolds.  tllat  in  ilfiion^  real,  which  (c)  ooght  tn  be  su6d  J;;e  b^"li. 

Hsfninfttlhttienairt  oftfbe  (Veehold,  if  the  tenant  nas  a  release  tiiiet. 

of  actions  real  of  the  demandant  made  to  him  before  the  writ  C^)  Co.  Lit 

jyurchaped,  and  he  pleads  it,  it  is  a  ^ood  plea  for  the  demandant  i)yer2l7  pi 

to  say,  that  he  who  pleads  the  plea  had  nothing  in  the  freehold  lo  Co.  si  b. 

at  the  time  of  th^  release  made,  for  then  he  had  no  cause  to  J^^stea  152  a. 

UaVe  any  action  real  againtt  Wi*.  ;     4  ^nd  5 

tSL  1)yer  207.    (6)  A  and  5  Elix.  Dver  217.  pi  2.  Moor  34.  Poitea  t&3 1».  1  And.  8.  ft  GAt  71  a. 

H.  Benl.  126.  pi.  190.  Co.  Ent.  115.  pl.5.   (c)  Lit.  sect.  49.'),  405.  Co.Lit.286a.  Lit. fol.  116a. 

And  therefore  Coke,  Chief  Justice,  said,  the  opinion  in  Pwfy.wbethe* 
14  Hen.  6.  II  a.  was  of  ia^i^eat  dilTiciiltv,  scil.  U  one  re-  f^f '^•"toiler 

"  -  beinjf  Toncbed 


leases  to  him  in  the  reversion  expectant  on  an  estate  for  life  &c.  by 
ill  actions  real,  rfnd  afterwarda  tenant  for  life  is  impleaded,  for'iifo; 
knd  prays  in  aid  of  him  In  reversion,  or  vouches  him,  or  he  ifi        tj bi*" 
received  in  these  cases  (as  it  h  there  said)  althounrh  prdbdpe  be  beftnth*'* 
hot  begurt  against  him,  yet  forasmuch  as  by  the  receiptor  tenant  fcr  life 
▼oticher  he  is  become  tenant  to  the  prcecipa  of  hini  who  made  in»pleaded. 
the  release,  and  shall  be  bound  by  the  judgment,  he  shall  have 
Mirantag^e  to  plead  (Hfc  i^Itoe  of  aft  netintat  real :  biit  (fa* 
dtfiibt  is,  Keciiu«^^  tit  the  tithe  of  the  release  ibide,  be  had  no 
Iraiise  (ks  Litt.  sieiith)  to  have  any  action  against  him  :  but 
dotibtless,  aflef  receipt  or  entry  into  the  warranty  by  the 
voucher,  a  release  by  the  demands nt  to  the  tenant  by  receipt, 
or  the(d)  votich^,  is  good,  because  both,  at  the  time  of  th^ 
rtl^se  made,  we^  timiiitt  Ih  liii'  ib  this  ieiAntfdant,  but  a  rtf- 
IM^  ill  them  by  any  stranger  is  not  good  t  mde  7  Ed.  3.  46. 
ISEd.  3.  12.  8H.  4.5  a.  7Ed.  4.  13b.  SO H. 6. 20.  22  FT. 
6.  12.  5  H.  7.  41  a.    Lit.  114  b.  fib.  1.  rh  my  Reports,  fol. 
67.  and  lib.  3.  fol.  29.    But  if  the  wife  had  released  totum  juSy  jf  therelf««. 
all  her  right  to  hiin  in  the  reversion,  her  (ie)  dower  likd  been  bad  been  of^l 
extinct,  because  her  dowff  wotild  Iwcrtie  fb  the  demandant,  ^rrifbt^iBe 
tiot  only  out  of  the  eftf^e  Ibr  fife,  bh^  Alatf  bpt  bt  Hie  region,  u^^bj^"'"^ 
and  that  was  alBrraeki  for  gobd  law,  ils  well  at  the  bar  by  both  IWbc. 
^aHies,  as  at  the  bench,  according  to  the  book  of(/)  16  Ed.  3.  f**}  3  Co.  29  b. 
cited  in  Hoe's  case,  in  the  fifth  part  of  my  Reports,  fol.  70, 71  a.  J^^^J  ".2-  V^'«r 

1^1.  M,  lis  b.  Co.  Lit.  265  b.  266.  a.  284  b.  10  Co.  48  K  9H.  7. 26  «.  7  E.  4. 13  b.  2  Ron  R^d 
S2S.  Br.  1lclM»,  13,  9S.  10 0.7. 19  c    f^) AirttetSl  *.  1  On;  llltb.  Co.  Ut.  265  a.  5  Cb' 
71  a.  16  E.  3.  Fits.  Bar.  245.  Postea  154  a.  Dock  pi.  149.    (/)  FiU.  Bur.  245.  . 

For  when  the  right,  which  is  the  foundation  and  principal, 
is  released,  by  consequence  the  action  which  is  but  the  mean  to 
recover  it,  i,c.  Jus prosequendiy  is  also  released ;  and  that  appears 
In  9  Hen.  6. 47.  W  H.  4;  6«  «1  H.  7. 89.  19 R;  6: 4.  and  there- 
fora  Jki  if  wdl  mM  h  mW,  Cbb.  in  RftKdli'sd^li^b. 
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(a)Co.UtJ45b.  Hb^re  il  appears  that  Jm  est  sexliplex^  sciL  l..{a)  Jus  recupe^ 
jmurtmgHpi^.  roiidSf,  ff.  e.  wroHfuem*  s  S  Jm$  fiUmdl ;  3.  Ju$  htAendi:  4.  Jum 
rttinendis  i,Jutpeweijnetulis  6*Ju9  possidendi :  and  tberefbro 
when  a  man  releaseR  totuni  jus  gefierally,  all  bia  rights  are 

(i)4C».C3a>  thereby  released.     But  if  tbe(?>)  disAeisee  released  to  the 
disfteisor  omnes  action^  i.e.Juf  recup'  size  prosequi n  tn  jucUc*  bis 
r « 152  a.  1   ri^bt  of  entry  is  not  ^thereby  released :  for  wlien  a  man  has  (c) 
*'  divers  roenni  to  come  to  bis  riffht^  be  may  release  one  of  iben 

b^sTTMai"  ppfcially,  and  yet  take  benefit  of  the  other;  and  tberewitb 
nZI^M^of^om.  Littleton  agree?,  fol.  115  b.  and  18  Att.  pL'3*  19H.6.4. 
log  to  his  right,  21  H.  6.  53.  91  H.  7.  93.  Rut  when  a  man  has  not  any  means 
'"o/t'hem**  come  lo  the  iaud  (d)  l)ut  by  way  of  action,  there,  if  he  re- 
■pe^myi  Mid  leaser  all  achonsi,  thereby  biii  right  inclusive,  by  judgment  of 
yetuikeb«M6t  law,  is  gone,  because  by  nit  oiirii  set  be  bas  barred  bimself  of 
Bufwhe? be  means  and  remedies  to  recover  or  attain  to  it :  form  releaie 
can  oaiy'coine  <^>f*  adrsnlages  Upoo  the  account  is  a  good  bar  in  an  action 
!n  Viib  right bjr  of  debt  upon  the  account,  9  Ed.  4.  49.  And  therefore  if 
**^lcM«'of*i»il  disseisee  releases  all  actions  (e)  to  the  heir  of  the  dis- 
!lctionYd«°  seisor,  thereby  his  rijght  in  judgment  cf  law  is  gone.  But 
•troyihU right,  if  the  beir  of  the  disseisor  makes  a  lease  for  life,  the  re« 
(«->c«.Uk.M  maibder  in  lee,  and  tbe  disseisee  releases  to  Ihe  (  /  )  tepaDl 
^'*^^  ^4i!s  ^^'^  ^'^^  actions  which  he  has  against  him,  and  afler- 
kcct* wards  tcnnnt  for  life  dies;  the  disseisee,  notwithstanding  this 
116  ft.  b.  release,  shall  hru  can  action  against  hini  in  retnuinder,  fur  he 
(rfjCo.Lit.286  releases  but  the  action;  and  the  act  ia  law  never  extends  the 
MCo.Lic^885  party  farther  than  his  express  words,  as  if  the  lord 

W  ».        '  disseises  bis  tenant,  and  makes  a  lease  Ibr  life^  this  release  in 
r/>  Cn.ui.S75  law  shall  be  but  for  tne  life  of  the  lessee ;  for  it  is  true,  that 
Co^tSMK  f^^^^^^      potenlior  est  depositio  legis  quatn  hominisy  and  so  it  is 
(^)  10  Co.  fi7    true,  that,  {h)  fortior  et  erquior  est  dtposilio  legis  qttam  horn*, 
h.  a.    (/■)  Ipsa:  eliain  it^ges  capiunt  ut  jure  regantar.    But  if  the  dis- 

Sis^Hutt^is.  ^^^^  rekases  all  actions  to  the  disseisor,  and  aiteruards 
2Si'derf!59.  the  dissetsor  dies  seised,  (A:)  and  nfterwanla  tbe  disKise^ 
Co.ut.zun.  dleSy  there,. a  right  descends  to  the  heir  of  the  disseises 
^*^(fcl/1»^  because,  notwithstanding  the  release,  a  right  remained*.*  Ftdls 
(02Co.25b!  (0  21  Hen.  C.  I.  the  opinion  of  Newton:  und  it  wa^i  ol>- 
S  Co.  100  a.  served,  (r?)  actio  est  jus  pr  ost  quendi  in  judicio  ;  and  therefore 
Co  °l  iMo'a.  hythe(/i)  judgment  the  action  is  determined,  lor  the  judg- 
143  ftl' 166  b!  mcot  is  tbe  end.  of  tbe  notion  Ovs  pirmequiendi  Us  judido} 
mb.S7lb.  and  therefore  a  release  of  all  actions  is  no  bar  (o)  o€ext»- 
A  roiea-se  of  cutions ;  and  therewith  agrees  26  Hen.  6.  Execution  7.  aod 
•iiwtjfljMu^  Br.  Releases  87.  and  19  Hen.  6.  4.,  and  Litt.  116  h.  But 
J?!cution8, but  in  a(r)  Scire  facias  grounded  upon  a  judgment,  a  release 
il  u  a  raca&c    of  all  actions  is  a  good  plea  (a)  because  be  shall  ^ave  a  uev 

QttkScirt  fa- 

riM.  {h)  Co.  Lit  2%  b.  (i)  IS €o.  SI  b.  {m)  Aatca  151 «.  Co.  Lit  28S  Djer  217.  pL  2.  10  Ga. 
51b.2lnit.40.  (»)  Co.LU.S8Ba.  (•)Wlft3a.  M  CA.Ut.SMh.  litivcL  SOS.iOa.  Br. 
8elnftc.l8S.  Br.]tclnK&7.  Coeib.445.  SUa.  flBS.  2L.IUyn.lMS.  SWiUSSl. 

-  ■ ...  ..■  ,      ■  ■■  .1  ■    1  ■  II 

(a)  A  Scire  facias  is  considfrcd  in  law  as   rMMiMii,  2  Black.  19^7.    Crri/  v.  J^nes,  S 
an  action,  for  the  d^feadaut  maj  plead  lo  it  •  WUa.  261.   Fenner  t.  £rcm«,  1  T.  R.  267. 
And  every  writ  whereonto  the  ddeadut  WttiUr  t.  J^ref^Aawa,  9  T.  R.  46.^.  FU, 
naf  alMMt  be  it  originrjl  or  judicial,  is  in    Tidd's  Practice,  Cbap.  Scire faciat^  and 
law  aa  action.  Co.  bt.  291  a.  Futternqf  v.  (4)  UnderkiU  v.  Ikverews,  S  Ssaad.  71  a. 
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jiidfj^nient ;  and  thcreforR  (here  it  may  well  bo  called  Jus  prn- 
srqfterfdi  m  fi/dicio,  and  therewith  ae^rees  IS  E.  4.  7  b.    Then  fi^areleaM  of 
the  words  farther  are,  quad  altcui  debetur^  i.  e.  which  ia  due  to  »M  actions  real 
any,  so  tint  by  relewM  of  all^ctions,  (a)  real  and  personal,  j;;!^^^* 
•Mil  actions  are  only  released  io  which  the  plaintiflT  snould  re-  only  are  re- 
cover any  thin^  in  the  realty  or  the  personalty  which  is  due  leased  in  which 
to  him,  which  is  included  in  these  words,  qrind       (frhrdfr.  P'^'n^'ff 

»     ,  -        •£•  •         11         1    -  i       .        1      should  recover 

And  tneretore  ii  a  man  w  outiaweti  m  a  yKr-onal  acfion  bv  any  thing  in  the 

E recess  upon  the  original,  and  brings  a  writ  (b)  of  error,  and  itaityor  per- 
e  pleads  against  him  n  release  of  all  actions  personal,  that  is  J^^^e^t^y^ 
no  *plea :  wr  by  the  ealil  aetkm  he  shall  recover  nothing  that  r  » 15^  j^'^^'i 
isdaetohim,  but  he  shall  only  reverse  the  outlawry  to  dis-  fa)  Go. Lit. iw 
chnrpi-e  himself  of  that  dls'ibjlity.    So  \hnt  tbf  said  writ  of  er- 
ror  (]oth  not  ni^ree  with  the  said  description  of  an  action;  for  iat!j»Bfc^ 
it  is  not  (c)  Jus  proscquendi  in  jitdicio  quod  sibi  dehctur :  but  in  503, 
such  a  case  a  release  of  ^rit  of  error  is  a  good  plea;  and  (c)  Co.lM.2BB 
therewith  Litdeton  agrees,  116  b.  and  the  book  in  (d)  II  H.  Litli^ulo^ 
4.  6  a.  h,  where  the  case  was,  'Prescullard  brohg^ht  a  writ  of  7v»ei«Wffrrfy. 
error  against  T.  son  and  heir  of  John  Penros,  upon  a  judgment  r.s  n  1,1  beir 
againi^t  him  in  a  writ  of  redinseisin,  at  thesuitof  thesatd  J.  Pen-  ofJoknFatnt, 
ros,  and  also  of  an  outlawry  thereupon  against  him  pronounced  f^J!jJ5"an?d?. 


bailitr  to  Furamon  the  jury,  who  returned  a  pannef,  which  was  tnarm^ 
removed  hither  as  parcel  of  the  record,  and  the  sberiif  took  the  r  /^  posten  IM 
inquest  by  some  who  were  not  returned  by  the  bailitf.  And  «•  i-iu.  Enw 
there  Uuin,  as  to  the  first  error,  said,  it  the  sheriff  cause  the  ^Br  finwS. 
jury  to  view  the  waste,  he  may  take  the  inquest  at  another 
place,  so  here.  And  as  to  the  second  error,  he  said,  that  the  she- 
riff  may  vary  from  the  return  of  the  baiUlf;  for  the  sheriff 
himself  i;;  the  person  who  makes  the  array,  who  is  also  a  j'tdge 
in  the  case,  (iascoign,  If  the  sheriff  had  not  made  the  pre- 
cept, and  the  return  by  the  bailill  had  not  been  made  parcel  of 
the  record,  it  would  be  as  voa  say ;  but  he  has  sent  this  retura 
aa  parcel  of  the  retard,  whereby  he  affirms  the  return  of  the 
bailtlf ;  and  if  he  had  process  egannst  the  jury  b)^  Habeas  Cov' 
pus,  and  liad  taken  the  inquest  by  others,  it  is  error,  r/frnd 
//ids  cojicesyit ;  and  Rolfe  of  counsel  w  ith  the  defendant  in  the 
writ  of  error  pleaded,  that  the  uluintitf  should  not  be  received 
to  assign  error,  for  after  the  judgment  the  plaintiff  in  the  writ 
of  error,  bjr  hitf  dteil  which  »  here^  released  to  the  said  John 
Penros,  who  recovered  ftk  the  writ  of  redisseisin  all  his  right 
in  (ho  liind,  nnd  ;iil  actions  and  df'mnnf?^  ;  and  although  both 
the  errors  were  asisigned  in  the  principal  reconl,  and  thereof 
by  the  said  release  he  is  stopped  to  assign  error ;  and  althtjugfi 
the  outlawry  was  good  in  process,  yet  because  the  record  and 
judgmeht  are  the  original  of  the  process  of  the' outlawry ; 
therefore  if  there  be  defect  i»-lhe  orti^iiial  judgment,  the 
outlawry  which  is  depending  upon  it  is  reversible,  by  Oas- 
coigne,  qtfod  fJuh  nfjirmnrif  :  wherefore  he  reversed  the  out- 
lawry^ notwitbstandii)|(  the  releabe.    Which  judgment  agrees 
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with  Littleton,  and  ia  worthy  obtervatioo  in  tho  principal 

point  ot  judgment. 
The  piaiotiiT       6o  if  the  bodv  of  a  man  condemned  in  debt  be  in  execution, 
^^^Zlt^''  and  the  plaintiff  releases  the  debt,  and  all  executioos,  and  lha 

iTemrtlon,^"  defendant  releases,  to  the  plaintiff  all  actions,  yet  upon  the  re- 

the  (\cht  nn  d  lease  of  the  plaintiff  he  shall  have  an  (a)  Audita  querela  ;  for 
*^  dd^!k^»d  ^^"^^y  recover  nothing,  but  disehai^e  his  body  of  iai* 

the  plaintiii  ail  acljons ;  the  d rfcudant  is  not  barred  of  his  audita  fuerela.    (a)  Co.  Lit.  281/  a. 

[  *  lu3  a.  J     *  But  it  the  plaintiff  ader  judgment  releases  to  the  defendant 
all  actions,  and  afterwards  bis  body  is  tskan  in  exeention,  be 
(ft)  Lit  8. 504.  shall  not  have  an  AudSia  querela  thereupon,  for  {h)  an  ezaca* 
Co.  Lil. 289  a.  \\ox\  is  no  action,  as  has  been  said  before ;  and  therewith  agrees 

13  H.  4.  Release  53. 
In  some  cases       Aho  it  was  observed,  upon  these  words  {quod  alicid  drf/flur) 
bf»TCtcM«of  that  in  some  case  a  debt  or  (c)  duty  shall  be  barred  ijy  a  re- 
debt  or  duty  is  Maso  of  (tf)  all  aetiODS,  altbouffh  no  action  at  that  time  lies  for 
Urred,  al-      the  debt :  as  If  a  man  be  bound  to  another  in  a  certain  sen,  to 

ffoTSthe**"  ^®  P^^*^  •*        ^^^^^  Michael  next  following,  if  the 

time  of  there-  obligee  before  the  fpn'^t  rolrn'^r"^  to  the  oblijror  all  actions,  he 
le«se given,  shall  be  barred  for  ever  of  the  duty,  for  it  i?  drhilum  pre- 
debu*^  seutly,  although  it  be  not  presently  solvcnd'  ;  and  therefore  if 
On  n  «>rsoDal  bound  to  another  in  40/.  to  be  paid  at  four  usual  feasts 

contt^r^fKY  ^be  year,  and  three  of  the  feasts  are  past,  in  that  case  for 
money  at  st-  $0L  there  is  dehitam  and  sohend*  also,  and  yet  the  obligee  shall 
yS^Jo<s*iwt  ^^^^^  action  of  debt  (b)  till  trie  last  feast  be  past;  and 
li*  till  al!  the  notwithstanding  that,  a  release  of  all  actions  before  the  last 
days  ace  in-  feast  discharges  all  :  (e)  but  if  a  man  leases  land  to  another 
'I^T^J'^Icm'  for  the  term  of  a  year,  rendering  40/.  rent,  to  be  paid  at  the 
of  lara/pay^^  ^ur  usiNil  Ibasts  by  equal  portions,  in  this  case  if  one  feast  be 
able  at  diflferent  past,  he  shall  have  an  action  of  debt  presently,  and  shall  not 

SS*  ***ifdB**  ^^"^  ^®  P"^*'      there,  the  duty  accrues  upon 

i^r**Ei  370  receivini?  of  the  profits  of  the  land,  and  till  the  feast 
(^Co!lIS.»5  incurred  in  which  it  is  to  be  paid,  there  is  neither  dcbiium 
a.  nor  sulvcnd\  and  therefore  there  a  release  of  all  actions  be- 

!:?"7r  ^®       ^  ^  respect  of  the  several  perceptioii 

79;  8i'b.  profits  of  the  land,  the  rent  after  every  feast  is  deaMod- 

Lit.  47  b.  *  able  by  action  of  debt :  and  so  tiude  eausam  diversitath  made 
l^CoaMb,  in  (/)  Litt.  117.  (which  was  never  added  by  Littleton  himself) 
JJjJ'Jj  is  well  explained.  And  therewith  agree  7  Hen.  G.  2() a.  45 
Cr.Ei.  ii's,  119.  Edw.  3.  8  a.  L..  5  Edw.  4:  41b.  Hen.  4.  Avowrie  240. 
3  Co.  22  a  YiOe  9  Ma.  Dyer(g)  113,  5  Ma.  (A)  Dyer  108.  upon  At* 
(/)  Li^s-'sia!  ^»f"P^*^  or  covenant  in  which  damages  are  to  be  recovered,  ao 
Co. Lit. '292b.'  action  lies  after  theirst  day,  and  F.  M.  B.  S$7.  and  16  E.  5. 

Dyer  1 13  ^*  ^  recognisanco  which  is  a  jadgmenl 

pi  .'  7,  r,G.  \h)  Br.  Action  sur  Ic  Case  108.  1  Leon.  300.  (i)  Co.  Lit.  47  b.  F.  N.  B.  130  k 
1  KoU.  Aep,  221.  Co.  Lit.  292  b.  Cr.  Jac.  506.  1 0  Co.  128  K  2  lost.  395.  F.  N.  B.  2S7  b. 

(b)  This  must  be  understood  of  a  single    fault  to  pay  on  the  first  day,  the  bond  wvuM 
bond;  for  in  th<*  ca'«e  of  a  bond  with  a  con-    be  forfeited.  Touch.  S88.    ViiL  BOli 
ditiun  tu  pay  (uuuey  ou  aeveral  d»yi{  oade-    Walktf*  ttae^  Vpi.  11.  p.  S0» 
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in  lair,  execution  lies  after  the  first  daj,  and  so  all  the  books 
af«  aw  reconciled  and  Bgree:  wherefore  it  was  concluded  in 
the  case  at  bar,  (hut  by  (Ik;  relea^^e  of  all  actions  made  to  him 
in  reversion  the  dower  of  the  wife  wns  not  barred,  because  at 
the  time  of  the  release  she  had  no  cause  of  action  against 


As  to  this  word  (Quer^)  (a)  it  is  to  be  known  that  qmini^  The  word 

extend  not  only  to  actions  as  well  real  as  personal,  as  it  is  held  qnarrcis  ex- 

in  9  E.  44  a.  hut  also  to  (6)  causes  of  actions  and  suits,  as  it  Jj.tfon,'*^ 
is  held  in  3i)  il.  G.  9  b.    So  that  by  release  of  all  quarrels,  not  nnd  personal, 
only  actions  depending  in  suit,  but  causes  of  action  and  suit      to  oaoiet 
also  Are  released.  jJiS!**" 

(a)  Co.  Lit. 292  a.  Llt.scct.  511.       (A)  Co.  Lit.  292  a. 

And  so  it  is  where  oue  releases  to  another  all  actions,  not  only     »  release  of 
actions  depending,  but  also  (c)  causes  of     ^actions,  are  re-  [  *153  b.  1 
leased.     Fide  35  H.  8.  57.  4  and  5  filiz.  (e)  S17  b.  Trin.  4  akl  actions,  ac- 
Eliz.  Rot.  10^27,  &c.   And  this  word  quereh  is  derived  a  que-  f^'^l^'l^''^- 
rcnao^  ttndc  <tiam  qitcrcns  who  is  the  plnindft,  and  quarrels,  ofactioaaw 
controversies,  and  debates,  are  (/)  j^nom'ma,  and  of  one  and  released, 
the  same  siiijnification.  fel^*''**' 

zoo  a. 

id)  10  Co.  51  b.  Dy«;r  07  a.  b.  Co.  Lit.  285  a.  {e)  I  And.  8.  4  and  5  ElU.  Dyer  2l7.pl.  2.  5  Co. 
71  a.  N.  Beal.  126.  pL  19S.  Co.  Ent  1 19.  pL  5.  Ante  151  b.  Moor  34.      {/)  Co.  Lit.  292 a. 

And  Tor  this  word  (jseetas)  it  is  to  be  known  that  by  release  of  By  a  nieaw  «r 
all  (h)  suits,  executions  are  barred,  for  none  shall  have  execu-  Snibftnred"' 
tion  uithout  suit  or  prayer;  and  therewith  ai^rce  9  Hen.  6.  4. 
26  Hen.  G.  Exccutlntj  7.  and  Br.  Releases  S7,    So  by  release  oy'j  a^^o  Roll 
of  all  (/)  duties,  as  well  executions  as  actions  are  released  :  404.  26  H.  S. 
but  u  release  of  suit  or  quarrel  is  not  in  this  case  any  bar  of  Flt«. fixecnt 
dower,  no  more  than  by  a  release  of  them,  a  (k)  covenant     2  roii.  404. 
before  the  breach  thereof  is.  released,  becau.se  the  cove-  Fitz.Execntrl 
nan  tee  has  no  cause  of  action  or  suit  before  the  covenant  Co  Lit  2<na. 

■     .  ■  '^^Kfc.. 

21  a.  1  Co.  112  I).   1  Roll  401.    10  Co.  T.l  h.    Cr.  J*c. ^7)).|  Moor.M..  Hull,  i7.  2  BoItC  231. 

I  Au'Icrs.       I't)!.!..  liU'.  Lit.  Ili  i..  J-::.  \i-U.  '  .  *  . 

,t^  .t|us  word  (/^  {lilifium)  (which  is  oicntioucd  in  tlie       •'•^^r  • 
pai^M<^i4i*r/clauS94  it,  has,  two  significations,  pnc  properly  and  "nl^^^^ 
n^k\\hif^fi^^9rR9i  lijl^  for  fv]iiich.acisctipn  )iuij,,a^  for  a  condiupn  (,)  co.Lit.  341 
{irv^iV^r  upori,aIj^^f^tip^J|jw|nflf^rtH)^jn,  ^c.  a«d  so  it  is  taken  b.  292,.  t 
HI  Plovvileii's  Comni*?iitavie$  in  Nichol's  case,  fol.  484.    In  ("^Goi\iit.. 
another  bi;rniricatiori  i(  is  taiien  lariielv;  aud  in  this  sense,  tilulus  •***.l*'       •  : 
est  Jusla  causa  vossidcndi  quod  uoslium^st^  dud  sig{niic:i,  Ui^  . 
tide  which  one  nas  to  land,  as  by  fine,  feoffWeot,  &c>  or  b^  de- 
Boenty       and  therefore  when  the  plaintiff  makes  a  title  in  an 
a0siae»  the  tenant  may  say,  lei  the  assise  come  tippQ  the  titki 
ivliich  is  as  niMcli  as  to  sny,  upon  the  particular  conveyance,  .  . 

&c.  which  he  makes  to  the  land,  &c.  and  it  is  called  («)  titulus  (") 
a  fuctido,  quia  thereby  he  defends  his  land,  ct  pkrumque  con* 
stal  ex  munimentis  qua:  muniani  tt  luentur  catuam*  By  release 
of  all  title  to  land,  «c.  all  his  right  is  extinct,  for  it  shall  bd 
taken  (strongly  against  him,  and  in  the  larg;est  sense.  So  when 
a  man  has  title  in  the  proper  sense,  (o)  either  by  a  condition  or  (•) 
by  alienation  in  mortmain,  the  release  of  all  bis  right  will  ex* 
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tinciuisli  this  title,  for  he  ha^  Jus  pnssideitdi^fLnd  therewith  agrees 
6  Hen.  7.  8  a.   And  the  £o^}i«h  poet  saith,  "  For  true  it  is 
r4i)lBrff«ni.    that  neither  (a)  fraud  nor  mii^lit  c;in  make  a  tille  where  there 
®'        ^      vantclh  rii^ht."  The  last  of  the  four  i;eneral  words  in  the  deed 
?*mana»  "the    *®(^^  {dcmaiidft)  quod  est  vocabulum  artis :  and  if  one  releases  to 
b«»t  rdeue.    another  oil  demands,  it  is  (as  Littleton  saith,  117  a.)  the  best 
release  to  bim  to  whom  the  release  is  made,  that  he  can  have, 
and  shall  enure  moRt  to  his  advantage;  for  thereby  not  only 
all  demands,  hnt  also  all  (r)  muses  of  demand,  are  relca-ed. 
There  are  tvo  And  there  are  (r/)  two  manner  of  demands,  scil.  in  deed,  and 
^m^?*' 1r      ^'^'^  »      ^^^^>         every  Pratcipe  there  is  an  express  de- 
decaandiiiiawr.  mand  ;  and  thereupon  in  real  actions  he  is  called  demandant ; 

(b)  i  Brown,  in  law,  as  every  entry  into  land,  distress  for  rent,  lakinc  or 
6:i,  90,  nh.  seisure  of  goods,  and  the  like  acts  in  peut^  wbicb  may  be  wme 
[  *  l.j4r  a.  ]  mfitbout  any  words,  *are  demands  in  law. 

Co.  Lit.  21)1  b.  ^ 

Lit.  wet.  508.  Poph.  136.  2  Rnl.  Rep.  20.  Cr.  Jnc.  170,  300,  486,  487.  2  Roll.  406,  407,  4flt. 
Briclgm.  124,  l25.  20  Ass.  5.  ¥iu.  Releasic  39.  Br.  Release  36.  Loag.  qiiioto  £.  4.  42  a.  40  £. 
3.48  a.  34  H.8.  Br.liele8se90.  Yelv.  156,  214,  215.  Hob.  216.  Nuy,  26.  Hutt.  17.  1  Bttlat. 
178.  Cro.  Elix.  592.  Ut.  R«|i.  87.  11  Co.  82.  b.      («)  1  Brawn.  63.      (iQ  Co.  Lit.  291  b. 

A  r<  !  iseof        And  as  a  release  af  suits  is(f)  larger  and  more  beneficial 

sijiib  >s  lar^r     (han  a  relpiisf  of  otiarrol';,  or  of  artioTT^ :  son  rotea«e  of  de- 
andmorehc-  ,    .  ,      •         ,  ,       .    ,  .    ,  i 

ncficiiil  lii.ma   uiands  IS  more  large  and  bcnolici.il  than  any  ot  Ihem,  tor  loere- 

reicasc  ofquai-  by  released  all  that  is  hy  the  others  released,  and  more  :  by 
itoM^Vutrre-  demands,  all  freeholds  and  inheritances  exe- 

lease  of  all  cutory  are  released,  as  (/)  rent?,  and  the  like,  20  Ass.  p.  3. 

dcmaods  is  the  14  Hen.  8.  9, 10.  By  release  of  all  demand*;,  all  (g)  executions 
^Ji*Jthir"         relcnspd,  9C)  Hen.  6.  Execution  7.    19  Hen.  6.  4.  Lltt. 

rSeMM,  J 17.    40  Edw.  5.  51.  Rv  release  of  aU  demands  to  the  dis- 

(c)  1  Brown,  seisor,  the  ri^ht  of  entry  to  the  land,  and  all  that  is  contained 
63.  in  il,  is  releaf;e<l,  6  Hen.  7,  15.  So  it  is  resolved  by  all  the 
487  %iid  'm  J"**'***"  00  Chauncej's  case,  34  Hen.  8.  Br,  Release  90. 
124'h.  Cof"*'  ^^^^  be  ^vho  releai^cB  all  demands  excludes  himself  from  all  ac- 
Lit.  '2^1.  I  lions,  entries,  and  seisures.  Litt,  cap.  Warranty  170  a.  holds, 
2  Roh'407  ^^^^  tenant  in  tail  enfeolTs  his  (1)  uncle,  who  feoffs  nno- 
(g)  1  Eirowti.  ther  in  fee  willi  warranty,  if  aftenvbrds  the  fcotfee  bv  hi>  deed 
63.  Cru.  CI.  releases  to  his  uncle  ail  manner  of  warranties,  or  ail  manner 
508  covenants^  or  all  manner  of  demands,  by  socb  release 
(A)  11  o>.  82b.  the  (k)  warrant)'  (which  io  a  covenant  real  and  esecaiory)  is 
Co.  Lit.  2D2  n.  extiuct :  and  (he  reason  of  all  this  was,  bccanse  by  release  of 
£  &  E.  4^41  ^^^^  means  and  remedies,  and  tho  causes  of  them, 
42.  *  *  which  any  one  1ms  to  lands,  tenements.  ^oo(!>,  chattels,  &c. 
U)  Co.  Litt.  are  extinct :  and  by  consequence  the  rieht  and  interest  itself  to 

748.      {It)  1  Co.  118  b.  5  Co.  71  a. 

In  tbe  princi-      Wherefore  it  was  resolved,  that  in  the  case  at  bar,  hy  the 

^eJaaTof^al?*  release  of  all  demands  to  h\m  in  the  reversion,  if  the  deed  of 

de^da  to     release  had  not  gone  farther,  the  (0  dower  of  the  flud  Maicia 

bim  in  the      had  been  barred, 
reirenion  if 

the  deed  of  release  hnd  not  gone  farther,  the  dower  of  the  widow  woulrl  hnve  been  barrpd. 
It)  I  Co.  112  h.  5  Cc.  71  a.  Aaua  i:»l  a.  b.  Co.  Lit.  265  a.  16  E.  3.  hiu.  liar.  Sli.  DocU 
VlA.149.  '    ^  t 

Note,  Reader,  althoui^h  a  release  of  all  demands  be  of 

great  extent^  yet  it  doth  not  extend  to  such  writs  by  which 
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nothing  is  demanded  neither  in  fiict  nor  in  lair,  but  lie  onlj  to 
relieve  the  plaintiff  by  way  of  discharge,  and  not  by  way  of 
demand,  as  appears  before,  by  the  jntln:ment  in  (a)  Trescul-  («)  AaCs ISSIi. 
lard's  cRse,  in  11  Hen.  4.  6.  where  a  release  of  all  demands  is 
no  bar  in  a  writ  of  error  to  reverse  an  ouiiawry,  ct  sic  in  si' 
milibus.    Vide  40  Edw.  3.  22.    13  Rich.  2.  Avowry  39  (89.) 
18  Edvr.  3.  59.   14  Hen.  4. 4.,  &c.  where  by  release  of  all  de- 
.mand?,  future  {b)  incidents  arereleased«  and  where^  not.  And  (ft)lBRnni.63. 
Tide  Plowden's  Commentaries  484.  in  Nichors  case  for  this 
word  (intcressc). 

Now  as  to  the  second  part  of  the  deed,  scil.  to  the  words  of  Thefintwords 
qualification,  it  was  resolved  that  as  well  the  lirst  wortii*  a»  tlie  ^"•^•'^••■•t 
subsequent  words  special,  extend  only  to  release  all  actions,  subsequent 
suits,  quarrels,  demand^  title  and  dower,  &c,  de  iUiquibus  ier-  special  wordi 
ris  et  ienementis  suis  in  Wethersfieid,  (c)  and  not  to  any  lands  e^tpf^^  «>n[y  to 
and  tenements  in  CJosfield  ;  for  the  j^aid  latter  words,  mihi  rori'       «  "» 
tingenV  per  mortem  dicti  Thoma-^  isc,  qualify  the  said  general  ('^)*'Mk680, 
words,and  restrain  ali  the  first  wordis  to  the  lands  or  tenements 
in  Wetbersiidd,  *and  that  for  three  reasons       Because  all  [  *  154  b.  ] 
the  said  three  pieirts  of  the  deed,«a/.  the  words  of  release,  the  '^2'  ^  «wm 
words  of  oualiDcation,  and  the  words  of  relation,  are  bat  one 
period  ana  one  sentence;  for  (Ms  conjunction  (nrcvort^  con- 
joins the  general  word>i  to  the  words  oi  q  nahlication,  and  the 
relative  words  refer  to  all  the  words,  as  {d)  well  general  as  spe-  («')  vVing.Max. 
cial,  and  also  to  the  words  of  qualification,  as  shall  hereatler  ^ 
appear,  and  therefore  the  whole  is  bat  one  and  the  same  sen- 
tence.  2.  If  the  general  words  shall  stand  without  any  qua* 
lification,  then  the  special  words  would  be  altogether  vain 
and  of  no  efiect,  ci  (e)  maUdicla  cxpasitio  tU  quas  corrumpit 
textnm. 

The  third  and  the  principal  reason  is  upon  a  maxim  and  "Whereacieed 
principle  of  the  ULWjSdL(f)  quando  earia  etmHnei  generakm  "^"^'^^^-^ 
dausulamj  potieaqtte  ducendH  ad  verba  tpeeiaiia^  qum  thuiuUs  •'Sdl^ftei? 
generalisunt  consentanea,  inlerprelanda est  carta  secundum  verba  "wards  dc- 
spednlin.    The  sninc  rule  almost  word  for  word  is  put  and  \\ *f ^f^'J^^* 
agreed  on  both  sides  in  7  FA.  .•^  10  a.  Marnrery(^)  Mortimer's  "JfUiTI^dal 
case,  sc,     where  a  deed  spcaiis  by  general  words,  and  aHer-  "words agree 
*^  wards  descends  to  special  wordst  if  the  special  words  agree  \\  tbege- 
*^  to  the  general  words,  the  deed  shall  be  intended  according  to  •<  thedtrd^Ihlii 

the  spMial  words  :**  as  if  a  roan  grants  a  rent  in  maneria  da  *'  be  intended 
7)*  prrclpiernV  in  100  acres  of  land,  parcel  of  the  same  manor,  "t^^^^^Sft'^ 
with  clause  of  distress  in  tfie  100  acref,  the  rent  shall  issue  out  «•  words/' 
of  the  iUO  acres  only,  and  the  general  words  shall  be  construed  Grant  of  aieat 
according  to  the  special  words:  so  it  is  there  also  said,  if  a  i^ji'^^oMMr 
man  grants  a  rent,  (and  goes  no  lartber)  these  (A)  general  tukea  in  loo 
words  shall  create  an  estate  for  lifey  bnt  if  the  habendum  be  Ibr  tcrc^,  pml 
yearS|  it  shall  qualify  the  general  words ;  and  all  this  appears  g^^^^jf  ^jj^ 

clause  of  db- 

trenn  in  thp  100  acret,  the  rent  issues  out  of  100  acres  only.  Grant  of  a  rent  kaiendum  for  years,  the 
hnUndttm  quanScs  theseMiil  wonls,  &e.  Oraatto  A.  ud  bishein,  AflkmAMitohim  ■nd  dwhein 

of  his  body,  is  nn  P!«tatc  tail. 

{e]  1  Roll!  Ro|i.  :\  VJ.  Wing.  Max.  26.  2  Co.  24  a.  4  Co.  35  a.  8  Co.  56  b.  3  Bolst.  105,  107, 108* 
(f)  Winch  <)2.  2  Roll.  Rep.  279.  [g)  Lit.  lUp.  345.  H«b.  ITS.  Ik)  9  Ca.  M  S.S4  «.  WUlch.  92. 
Pefk.MC(.  167,  174.  Co.  tit.  186  a.  190  b. 

2l2  - 
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in  the  said  book  of  7  Ed.  3.    So  if  a  roan  (a)  ^x^efi  land  to 

ono  and  his  hnlr^.  hnhendum  to  him  and  the  heirs  of  hi-  hody, 
he  shall  have  l)ut  on  estate  in  tail,  ard  no  fee  expectant  (r  )  : 
for       habendum  cjualiiies  the  £:prieral  words  precedent  ;  and 
therewith  agree  36  Ass.  p.  14.  31  As8.  p.  5.  and  Perkins  35  b. 
Bat  a  grant  to  against  tbe  opinion  ohUer  in  21  Hen.  6.  S4.   But  if  a  man 
one  and  tlx      trives  lands  in  the  preniises  to  one  and  {h)  the  faeirii  of  bis  body* 
body  habfvdum  to  him  and  biw  heii-s,  he  bas  an  esJale  tail,  and  a  tee- 

dum\o\n\n  simple  expectant ;  for  that  stands  upon  another  rule  or  princi- 
ADd  his  heirs,  pJe  in  law,  scil.  (c)  s^en^rolh  clausula  vnn  porris^itur  ad  ea  qttce 
tnn'*\v"hR*foc  ^*^l^^  specialiter  sunI  comprehensa:  and  iherefore  when  the 
simiile  expect-  deed  at  the  fire:  contains  special  •wordN,  and  aflerwards  con* 
ant;  for  vitcrc  cludes  in  ^[cnerai  word*,  both  words  as  well  <^neral  aR  special 
lL?S!j„Vii!f'  shall  stand ;  and  it  is  well  said  in  35  H.8.  Over  56.  subsequent 
cial  words,  nnil  wnrdfi  may  quality  and  {d)  abrtdfi^e,  hut  not  do-frov,  the  srene- 
tbcn  concludes  rality  of  the  n'ord>*  ])'  ec{*d('iu  (d).  Vidc  D^'er33  H.  8.  fol.  50. 

words,  gciicrftl  anfl  Btu'cial  ^bull  stnnd.  {a)  3  Roll.  6fi,  C8.  Godh.  272.  2  SuL  78.  T/if.  Rep. 
260.  Perk.  sect.  170.  1  Drown.  15.  Co.  Lit.  21  a.  Over  1 26.  pi.  50.  I  Sid. /S.  Bulst.  li>5. 
(&)  Lit.  Kcp.  315.  Co.  Lit.  21  a.  2  Jones  4.  (c)  Ante  118  b.  Ravmoad  330.  ilawk'a  Max.  21. 
Styles  301.  2  Roll.  lUp.  279.  Lil.R«p.345.  4  Co.  8U  b.  Hard.  lOB.  1  B.  and  B.  131,  176.  2B. 
md  B.  540.        (</)  Co.  Lil.89!f  a.  1  Sid.  137.  Oyer  56.  jd.  21. 

31ier«1iitive  To  the  la-^t  part  of  the  deed,  sciL  the  relative  words 
[^155  a.  J  (qua  Tel  qua*,  Src*)   it  was  resolved,  tbst  Ihey  *refer  as 

vordsfMfiftf/  ^y^ji      actions,  See,  and  deinands,  as  to  tbe  special  words, 

auas,  refer  ns  .  i  i    ,  •  .  •  t       i  i        r>  » 

well  to  the  v.  ouid  he  a.q^ainst  reason  that  they  should  rcU  r  to 

vord»"nc-  g;cneral  word  -,  v.  fn'ch  are  more  remote,  and  not  (a  the  words 
tionst&c.and  of  qualification  wiiirh  are  immtHiijiti*  and  next  to  them  :  and 
to  the  a^iciai    ^^^^  clear  and  perspicuous  of  itself  that  it  is  not  worthy 

words.  of  any  ar<;uinent,  or  proof,  to  confirm  it.  For  the  second  point 

A  coibiu  rai  a-  oftho  caso  it  was  rcKolved,  tlratthe  said  (breign  or  collateral 
I*dMdlaof^iio  ^^vt  rment  out  of  t!;e  said  deed  was  not  of  any  force  or  eflect  in 
force  or  eiF,  t  law  ;  f  )r  every  deed  consi.sts  upon  two  part*,  scil.  matter  of 
inlaw.  Kxum-  |';ict,  nufl  upon  tho  construction  m  law.  Matter  of  fact  is  to  be 
plei«&e.  avt  ircd  Iiy  the  party,  and  triable  l>y  the  jurors  :  the  other, 
25a!  u  Co!  t^t'iitg  matter  in  law,  is  to  be  discussed  by  the  judges  of  the  law> 
10  b.  3  Bohtr.  und  quemadmodum  (e)  ad  ^wBslionem  facii  non  respondaU 
204,  251,  305,  judhes ;  ila  ad  quicstionem  juris  non  respondent  Jurotores  (n}, 
Cof Ul   '^"^  therefore  if  A.  ievieaa  fine  to  William  liis  soii>  to  have 

]25'a.226«.  X'RoU.  Rqi.  133. 

(c)  lo  Turnbam  v.  Cooper^  Cro.  Jac.  476.  these  special  circumstances.  Vid.  ace  with 

S,C9  Roll.  Rep.  19,  «9.  S.  C.  Pophani  the  poMliim  of  Lord  Goke,  FerF*  cwae, 

138.  such  words  were  hchi  to  pass  a  fee  tail  Litt.  Ucp.  fiij.  A  nun.  Moor  ^'6.    Vid.  note 

and  a  fee  .Mmple  expectant.    In  the  ca&e  1.  to  Sanders  on  Uses.  Cum.  Dig.  Faits  £.  9. 

there  were  several  circumstances  lo  indicate  Doe  v.  Fflis,  9  East.  386. 

an  Intention  to  pri'-s  a  fee,  for  Ihcte  wax  a  (n)  That  subseqaenl  words  which  are  gc- 

rrsorvalioH  (if  ti'iiurc  lo  the  liird  paramount,  neral   sliall   be  pov<jrncd    by    ^>rrcetf  -nl 

vliich  could  not  be  if  oaly  an  estate  tail  clauses  which  arc  more  particular,  vid,7A«- 

imsaed  to  the  donee  and  the  reversion  had  Stat  v.  ffoicc/,  4  Mod.  69.    Pajfkr  v. 

remained  in  the  donor,  for  then  the  te-  mertham^  4  M.  and  S.  427.  and  vidtt  Via» 

nure  must  have  been  of  the  donor.    There  Ab.  Grants  U.  13.  pi.  41,  4S,  et  teq, 

was  aho  a  wif ranty  to  tbe  donees  sod  (s)  Vid.  Mr,  Har|smve*s  note  (5.)  Co.  liL 

their  heirs.    Kut  the  jnd<:incnt  of  the  ronrl  155  b. 
docs  not  ap|i€ar  to  have  (U'pcudcU  upon 
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and  to  hold  to  him  and  h'm  hoirs,  upon  this  fine  the  Judge  can- 
not make  question  for  any  matter  ot  law  :  hut  now  the  party 
comes  and  avers  matter  in  fact ;  and  saith,  that  A.  had  two  sons 
named  William  (a),  an  elder,  and  a  younger,  and  biA  intent  (a)Br.NMme 
was  to  lew  the  fine  to  Willicim  the  youn^jer;  this  (A)  aver-  f''^-  5  Co.  68  n. 
ment  out  of  the  fine  Is  i^ood  of  this  matter  of  fact,  which  well  Fit^'rwi! 
stands  with  llie  words  of  the  fine,  and  shall  be  tried  by  the  mpntsfi. 
country;  and  therewith  nirrees  47  E.  3.  161).    But  if  a  man  f/*)  ^^»<'r  lo,'). 
by  deed  gives  goods  to  (r)  one  of  the  ^^ohm  of  l.S.  who  has  stvles  2»3. 
diven  flonS)  here  he  shall  not  aver  which  son  he  intended^  for  \c)  Br. Done 
byjud^flient  in  law  upon  this  deed,  this  ^Id  is  void  for  the  un-  31.  is  Co.  51. 
certainty,  wliich  cannot  be  supplied  by  averment.  Vide  II  R.  4. 
2b,    So  if  a  man  levies  a  fine  of  the  manor  of  Soure,  or  of  the 
manor  of  Dirtlebv,  to  two  < f.  htvrfililt''  and  in  truth  tlino 
the  {d)  manor  ot  North  Sourc  and  Soulh  Soure  or  Great  Dir-  (rfj  Kclw.  4ya. 
.tieby  and  Jatll^  Dinleby,  in  this  case  issue  may  be  taken  df» 
horSy  which  manor  the  conusor  intended  to  pass,  for  that  is 
matter  offset  not  apparent  in  the  fine,  whereof  tlie  Judge  can- 
not tal;e  conusance  :  but  it  stand^^  well  wit!i  tl;e  fine,  and  '^Irill 
be  tried  by  the  jury,  nnd  therewith  agree  \2U.  7.  7.   ido  H.  8. 
6  a.    19  K.  2.  Grants  93.,  but  where  the  words  arc  in  the 
limitation  of  the  estate  to  two  (c)  et  hccrcdibtis,  that  is  apparent  (^^)  \  co,  85  n. 
In  the  6ne,  and  by  judi5:ment  of  law,  these  words  H  hwrcdihus  Hob.  174.  co. 
are  uncertain  and  void, as  it  is  adjudi^ed  in  2211.  (i.  15  b.  Vide  x/^.^frf^^ 
j  9  1 1.  6.  7:J  b.    20  H.  G.  33  b.  36.    22  E.  4.  G.  ( IC)  b.  and  no  K:tat.  u's  '-^- 
avernieiit  (frhor^  can  make  that  *jood,  which  upon  consideration  FU*,  Feoff- ^ 
of  the  deed  is  apparent  to  be  void.    So  if  a  man  makes  a  fcotf-  H^^n^ 
ment  to  one  and  his  heirs,  no  averment  can  be  taken  that  the  Hndum. 
intent  of  the  parties  was,  that  the  feoffee  should  have  bat  an  laj.^i  Ruii. 
estate  to  him  and  the  heirs  of  his  body,  *for  such  averment  f  *  155  b.  ] 
would  be  against  the  judf^^ment  of  the  law,  which  appears  to  [^J*  ^"J^^Yoi* 
the  Judges  upon  the  view  of  the  deed;  so  in  the  case  nt  bar,  if     ^e.  i  And! 
the  general  word  (demandu)  had  in  law,  by  the  jndmnoiit  of  225.  2  And. 
the  Judges,  upon  the  consideration  of  the  whole  det  d  of  re-  [j'*^,'^^/*?,'^  ** 
lease  barred  her  of  her  dower,  no  foreign  or  collateral  aver-  4  lcoq.  24c. 
raent  dehors  could  qualify  or  abridge  the  force  and  operation  c.odb.  121, 
of  the  said  word,  but  it  ought  to  be  qualified  by  apt  words  con- 
(ainrd  in  the  deed  itself,  as  in  t!i!^  cnse  it  was*  Aud  afterwards 
judgment  was  given  for  the  demandant  (f). 


(v)  **  At  commnn  law  it  is  a  rule,  that  no 
"  imrol  cvidcucc  caa  he  given  of  a  man's 
**  inteat,  who  has  put  it  into  writing  except 

to  expla'm  a  latent  atubij^iiily."  Fer  Lord 
NorlhingioQ,  i>tephenson  v.  litatheote^  1 
Bden.  C.  C.  39.  ftnd  per  Mansfidd,  C.  J.  J9m 

r,  Oxendcn,  ']  TauiiL  l.'>3.     "  From  what- 

**  ever  cause  the  ambiguity  proGceds»  whe- 


*•  Ihcr  from  a  misdescription  of  the  estate, 
*♦  or  IVuin  a  misdescription  of  the  person, 
"  if  there  lie  a  laU  nl  ambiguity,  parol  evi> 
*'  dcnrc  is  admissible."  Vid.  the  cases  col- 
lected by  Mr.  Eden,  note  (c).  Slephenton  v. 
ifMMefffe,  mb  sap.  aad  1  Phtlllps  on  Evt- 
deaceftlSi  6th  ed. 
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[  156a. j       ARTHUR  BLACKAMORE'S  CASE, 

Mich.  8  Jacobi  1. 

The  plaiaiiil '!> atlorucy  made  out  anole  fur  auongii  il  ^nt  in  this  form;— 
**  loaioat  Levtntimp  Ertutke,  nufer  §t  Hetju  ld,  in  e^mitatm  Stie* 
VUiti,  mUm  ike  UBentkorp  r^mkedt  HatJUU  BrUtk  in  cmUttit 
Su9*,  GtmnWt  t(e»i^  Mid  delivered  the  note  to  tfaeCDfaitorof  Urn- 
don.  The  cursitor  made  out  the  original  writ  in  this  manner,  viz. 
*•  Prercipf  Tcvrntlwrp  Franke,  nuper  de  IlalJicM  Brodock  in  comitatu 
Essex,  -I  iKTOM),  alias  dido  Levenlhorp  Franke  de  Hatfield  Brodock 
in  comilatu  E>>st'x,  generoto,  ^c.  The  enlry  of  the  Capiat  aliai  el  flu- 
rie»  was  according  to  the  siid  origiual  i  but  in  the  carigent  and  pro> 
damation  and  the  entry  therciof,  the  defendant  Cm  the  trath  was)  was 
named  Knight  and  afterwards  he  put  in  a  supersedeas  by  the  name  of 
knight*  and  so  the  plaiiilitr  declared  against  him,  and  afterwards  jiidg- 
menl  was  jijivcn  against  the  defendant  hy  default,  by  the  name  of 
Knight.  Upon  t-rror  brought,  the  court  resolved  that  the  record, 
^ould  be  amended  by  the  cursitor,  accordiug  to  the  instructions  g^^cn 
to  him  hy  the  pbtntiflTs  attorney.  Bnt  they  held  tiiat  aneh  original 
writ  was  not  amendable  by  the  common  law,  bot  by  slat  8  Hen.  6. 

«   cap.  19. 

Of  amendments  at  common  law  and  by  statute,  &c. 


.  An  oriffinal  writ  was   brou'jlit  in  Ijondon  :  Jacobus  Dei 

Of  Amend-*      gratia  Ans^Ucc,  <Sc.     Prmcipe  J^eventhorp  Franke  fu/per  de 
reents,  &c.see  Jiutildd  Uvodock  ui  comitatu  Essex^  Generoso^  alias  dicio 
U.  A  131  'I'ilL  ^^'^^''^"^n^  Franke  ie  Hatfield  Brodock  in  eomitaiu  Buex, 
6Mod.l56,      Generoso(A)  quod  reddal  Arthuro  Blnchumore^  et  Johanrd 
269  to  2^7/      WhUHn^ham^  100/.  quas  eis  debet  et  injusie  delinety  retumable 
SiSSSir'alo'ai    '"^"^^  Michaelis;  the  entry  of  the  C npins,  alias,  et  pluries,  was 
Luca8*270*&c.  according  to  the  said  ori«riijal :  but  in  the  Exigent  and  Pro- 
post,  clauiation,  and  the  entry  thereof,  the  defendant  {m  the  truth 
was)  was  named  Knight,  and  in  Easter  term,  atmo  SJac,  he 
put  ia  ft  tnpersedeas  by  th^  name  of  Knight,  and  so  the  plain- 
tiff  declared  against  him:  and  the  defendant  imparled  till 
Trinity  term  following,  in  which  term  juc?'2:mont  was 
against  him  by  default,  by  the  name  of  Knight.    And  this 
Mich,  term,  anno  ^Jacobi  Jiegis  a  writ  of  error  wa«  brought; 
and  it  was  moved  by  Houghton,  Serjeant,  that  the  said  ori- 
ginal might  be  amended,  oecause  Jphn  Bunbury,  the  plain« 
tiff's  attorney,  drew  a  note  or  title  of  the  writ  in  this  form ; 
IR0II.198.     Z4ondon:  I^fenthorp  Franke  nuper  de  Haloid  in  comitatn 


(a;  Vid.  Se^t*  WUliains'  note  1.  Bctmcty,  Fitkin*t  1  Saund.  U  a. 
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JEf^eXy  Militiy  alias  diet*  Leoenthorp  Franke  de  Halfield  Bro- 

dock  in  comifnlit  Esser^  Gfnerofo,  S  r.  uf  supra ^  and  delivered 

this  note  or  lille  to  the  Ciirsitor  ot  London;  and  he  mistook  it 

in  hocy  that  where  in  prima  nomine  be  ought  to  be  named 

MiHiif  in  primo  nomine  the  Cursitor  named  Mm  GtnerotOy  as 

ha  waa  named  in  the  oblJKation;  and  tbU  was  tbe  Irne  case,  aa 

appears  on  the  examination  of  the  CunKor,  and  of  the  said 

attorney,  upon  their  o?it!i«,  and  *iipon  viewoftlie  note  or  title  £*156b.  J 

in  full  Court.   And  whether  this  waa  amendable  or  not  by  this 

Court,  the  original  being;  purchased  out  of  another  Court,  sciL 

the  Chancery,  was  the  question. 

^  And  the  ease  was  well  argued  at  the  bar  by  counsel  on  both  Resolution  of 
aides:  and  at  last  it  was  resolved,  per  tolam  curiam^  that  the  writtSdAbe 

recorr!  shonlJ  be  (a)  nmended  by  the  said  Cursitor,  and  made  aiiundLd. 
accordmo;  tothenoteor  title  delivered  him  by  the  attorney(F!).  ^   i  rv  )U.l98. 
And  for  the  better  understarulino|  of  the  law.  and  of  llie  true  t  i>pi'Hni  203. 
reason  of  the  rule  of  our  boous  in  this  and  other  cases  of  Anoriginal 
amendments,  I.  We  must  consider,  if  in  this  case  the  said  amendable  by 
original  writ  was  amendable  by  the  common  law, — or  by  any  theconoMMi 
Ftatiite,  and  by  what  statute?    And  it  was  resolved,  that  an 
ori«;inal  writ  was  not  amendable  by  the  common  Irw  in  the 
case  of  a  common  person  ;    Vide  13  E.  3.  Amendment  G3.  ^  yj- .^^  ^^^^ 
whicli  was  before  any  statute  made  concerniuji  amendment.^  K'tQg'it  CRM  ? 
&c.  and  in  16  Edw.  3*  Variance  59.  S9  Edw.  1.  Amendment  ^ 
68.   But  in  the  King's  case,  in  a  Quare  impediiy  where  the  l^'^^^  ^f  - 
writ  of  Quare  impcdit  was  (b)  prtBtentere  for  prcesentare^  nfter  i  Sal.  &c. 
exception  taken  to  it,  and  before  answer,  by  the  advice  of  the 


Chancellor  (out  of  which  court  this  writ  issued)  and  t  t  il:c  f™"lt^*"3% 
Judges  of  the  King's  Bench,  the  writ  was  amended  in  ihe  h.  BCo.2t»  b. 
Chancery,  and  the  defendant  was  pUt  to  answer  it  by  award.  P^' 
Vide  (c)  4  H.  6. 16  b.  &  40  (d)  Ass.  p.  26.  ^  b. 

9  Co.  4B  a.  Fill.  Amendment  22.  Br.  Essoisrn  fir.  Br.  Brief  212.  Br.  O.iU  p  d,  l  Court  6,  Br. 
Faux  Latin  (rfj  Ante  26  b.  Br  .\  m  •.-,!  59.    Br.  Faux  Latin  71.   I'ostca  lfi2  b. 

And  where  there  appears  in  (c)  20  Ed.  4.  7.  If)  Hen.  7.  55  a.  (')  Br. Amend, 
b.  a  diversity  of  opinion*,  whether  there  were  any  aiuenslment 
at  the  common  law,  or  not?    It  is  without  question,  that  at 
the  common  law  a  lliuH  of  entry  of  a  continuance,  or  of  an  es- 
soign,  which  was  the  misprision  of  tbe  Court  itself,  in  the  form 
of  entry,  was  amendable  by  the  court;  as  appear.")  by  5  Ed.  3. 
S5.  if)  where  W.  I)rnii!^ht  n  Prrrcipc  against  B.  who  vouched  (/)6E.3.25a, 
to  warranty  C.  who  •  nt(  red  into  the  wnrrantv  ntn!  pleaded  to  ^'"^f?!' 
issue,  a  Venire  Jhcius  issnedj  &c.  and  the  jury  was  respited;  AmeadA. 
and  in  the  roll  it  was  entered,  Jur'  inter  B,  and  C.  (which 
was  between  the  tenant  and  the  vouchee)  in  soch  a  plea,  oontlMr 
tis  respeci*  where  the  entry  onght  to  be^  Jur*  inter  fr>  H  C. 
quern  B.  xocaxit  ml  ncnrranC  ft  qui  ei  warr* ;  and  because  this 
misprision  of  the  entry  in  the  roll  wa^  taken  to  be  the  de- 
fault of  the  Court,  (it  vva«,  ns  in  the  ra=:p  of  an  cssoign) 
amended  by  tiie  Court.    iSo  ni  10  Ed.  J.  ^0  a.  the  mispri* 

(B)Vid,  fully  nywn  nniend merits,  Tidd's  ral  Dirtionnrv,  Amrndment.  CoQ.  Dig. 
Practice,  Chap.  Atucuiimcut.   Lcc's  Tracli-   iiac.  Ali.  V  lu.  A\j.  Ul.  Aiucuduieat. 
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sion  of  the  Court,  in  the  entry  of  an  essoi^n,  was  amended  by 
the  Court.  And  IS  Edw.  3,  Amendmenl  GS.  ace.  whieh  books 

^«  ''"^^^^^       statute  of  amendment.    Vide  (a)  8  Hen.  4. 

£J.T       ^a.  18  Edw.  3.  Amendment  56.   39  Edw.  3.  tit.  Amend- 
ment 65,    And  at  the  common  law,  variance  in  anv  part  of 
At  common      tho  record  of  the  oriirinal  was  amendable  by  the  common 

their  judgment  ™oo  law,  the  JudgCB  might  umend  as  well  their  judgment, 

or  any  other    as  any  Other  part  of  the  record,  &e»  in  the  same  (c)  term, 

[  *  157  a.  ]  ♦for  during  the  term  the  record  is  in  the  breast  of  the  Judges, 

part  of  the  w-  and  not  in  the  roll.  Vide  7  H,  6.  S9a.  b.  (rf)  9  E.  4.  S  b.  2  R.(0 
cord,  Ac.  Ill     o  1 J      L  ^  '  ^  ' 

tho  satno  term.  ■3-  '  ^  i>. 

{b)  Br.  Amend.  34.  Postea  158  a.  (cj  Co.  Ut.  26a  a.  ft  Co.  74  b.  2  Lord  lUvm.  1067.  (rf)  Fitti 
Amendments,    (r)  Br.Ameadm.87. 

law  tl»e*^^S.™ri-  ■*  ^''^  common  law,  the  misprision  of  clerks  in  another 

•ton  of  ci^'  process  was  not  amendable  by  the  Covrt,  for  in 

in  another  terra  another  tcriu  the  roll  is  the  record,  +  and  therefore  by  the 
wa^MU^-  ^  ^-  3-  ^«P-  ^-  (which  wasthc  6r>{act  of  nmcnd- 

able.  '  n»cnt)  it  is  enacted  by  the  misprision  of  clerk'^  in  e'^erv  place 

t  Com.  Dig.     wheresoever  it  be,  no  process  shall  be  annulled  or  discon- 
Amend.  B.  *     tinued  by  mistaking  in  writing  one  letter,  or  one  syllable  too 
(/)  i  Co.4$  a.  much  or  too  little,  &c.  but  shall  lie  hastily  amended  in  due 
Ibrni  :  but  this  statute  extends  only  to  the  amendment  of  the 
mistake  of  the  clerk  in  procrR<;  to  be  aujended  in  due  form;  for 
anno  15  Ed.  3,  Amendn.cnt       witich  was  the  next  year  after 
the  statute  made,  in  Dttinur  of  three  u  ritings,  by  omission  of 
one  writii^g  in  the  continuance,  uU  the  proceeding  was  discon- 
tinued, notwithstanding  the  new  statute,  {sctL  14  E.  3.)  which 
gave  that  the  process  should  be  amended.    Vide  (e)45  Edw. 
3.  19  b.  ^ 
The  Stat.  14  E.      And  this  statute  extends  to  a  writ  judieiiil,  or  process,  as  in 
a  wSSTjudicittl  ^•  '^'^py^^  the  Nbi  Prius  was  ml  damtnhn  IGOv.  where  the  rf-cord 
orproccM.       was  100/.  and  tlie  jury  at  the  Nhi  Pritt.t  found  i-O/.  and  the 
Cf)  Fits.  A-     writ  of  (A)  Nisi  Prius  was  amei|ded  by  force  of  this  statute, 
^'-J,-       and  made  100/.  according  to  the  recorcl  2  Hen.  4.  6  a.  «idk45 
i^ttkL^.        •  ^-  3.  18-  it  is  observed  that  a  man 

27. 1  Roll.  202.  has  oflen  seen  the  judicial  writs  amended  by  the  roll,  but  the 
Fitz.Amcnd.S.  roll  iicver  (before  the  j^ame  case,  as  it  is  there  said,)  was 
Dlre'r2?l%l  ^'"''n^e^-  ^Vt/c  40  Edw.  3.  15,  3G.  lU  Ueu.  (i.  15.  3  Hen.  4. 
25.  Moor'eSi.  8.  and  11.   47  Ed.  3. 14.  1 7  Ed.  4.  15  b.  9  Hen.  7.  8.  4  H. 

(i)  2  Vent.  171.  6.  6. 
I  Poetea  162. 

nts.  Amendm.  51.   Br.  Ameadm.  71. 

Trf  "ml  wri"  ^^^^  Statute  doth  not  extend  to  an  original  writ,  nor  to 

ongnm  vin  .  ^  ^^j^  nhith  IS  in  the  nature  of  an  original,  for  that  is  not  in- 
SoIbI:  Few  within  this  word  Process.  And  therefore  (*)  Finchden 

Latiiie9.  saith,  in  41  Ed.  3.  14  a.  if  an  original  writ  wants  form,  it  is 
abateable,  because  an  original  is  tnnde  in  one  place,  and  plt-ad- 
able  in  another,  and  by  consequence  cannot  be  amended  ; 
lOl" Po.t?l5«:  ©•h^rwise  it  is  of  a  writ  judicial,  vide  1 1  lien.  4.  70  a.  (0  A 
8  Ron.  32».  J  protection  shall  not  be  amended  in  the  Common  Pleas,  be- 
35.     Bu^iZ.  another  Court.  So  it  is  held  in  4  Hen,  6. 4  a, 

sal  Br.Vitincs33.  Fits.  Variance  45. 
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Bvery  original  writ  shall  abate  for  want  of  form  (as  if  the 
wife  be  naoied  before  {a)  the  husband)  as  well  as  if  it  wants  (a)  4  H.6. 3  b. 
matter  without  any  amendnient :  but  a  judicial  writ  iball  not  Pi^ii" 
abate  for  want  of  form,  if  it  has  sufficient  matter,  (6)  3  Hen,  l^^g.*  bt' 
4.4  a.    An  original,  tor  that  which  is  in  the  nature  of  an  Faux  Latin  349. 
original,  shall  not  be  amended,  and  therewith  a|free29  Ed.  3.  Br.  Scire ikcU» 
Auiendnn  nt  68.  in  Wagam's  case,  22  Ed.  4.  47.  vide  8  H.  6.  nn.^  ' 
37  a.    80  in  (c)  46  Ed.  3.  Amendment  b3.  la  a  writ  of  entry  (6)  lir.  .Misuo, 
»iae  asiensu  capUuH  brought  by  lin  Abbot  agaiast  R.  who  i^-  Br.Vari- 
pleads  non  dimiaii,  Sfc,  et  de  hoc  panit  utuper  jMiriam  ei  pMuf  vanancc  29^ 
Jl,  simiiUer;  where  it  should  be,  et  prasd*  Abbas  slmilifcr^  and  f  7  t.r.  299. 
the  jury        discharged,  and  it  was  not  nmeudcd,  for  it  *wa3  ["  *  157  b.  ] 
not  within  the  statute  which  gave,  that  process  should  be  (cj  Post.  157. 
amended  in  due  form,  and  therefore  the  parties  repleaded. 
And  it  is  to  be  known,  that  this  word  (process)  which  is  the  Meaningofthe 
only  word  in  this  statute  which  is  to  be  amended^  is  taken  in  i^l^  ^''  ^'' 
law,  in  two  significations,  in  one  largely,  and  in  the  other  * 
.^tricdy;  and  in  the  large  sense  it  is  taken  for  all  the  proceed-  « 
ings  ill  all  real  and  personal  actions,  and  in  all  criminal  and 
Couiiuoa  Pleas:  el    pi-orrssus  derivalar  a  procedendo  ab  ori'  ♦iB.&A.286. 
ginali  usque  ad  /intm,  ^ide  liritton  138.  And  in  (hi^  sense  it  is 
taken  in  theRegisterOriginal  1S8  a.  in  the  writ  Deconiiuuaiido 
processum  post  mortem  Capilnlis  Juslic*  in  a  writ  of  Oyer  and 
Terminer,  w  ithin  which  words  (Processus)  as  it  thereappear^ 
is  included  not  only  the  judicial  process,  but  also  the  commis- 
sions, indictments,  rolls,  et  alia  memorandn :  and  in  alio  sensuj 
this  word  (Processus)  is  taken  more  strictly,  sc.  for  the  pro- 
ceediagH  after  the  original  upon  the  plea*rolI  before  judgment, 
and  that  appears  in  the  writ  of  error  in  the  Register  216*  and 
(d)  P.  N.  B.  the  w  ords  of  which  are.  Quia  tii  ree«>rifo«l  pro*  (r/)F.N.B. 29 
ceww,  ac  cti'im  in  rrddilinne  judicii,  S^r.  where  rerordtnn  con-  »•  ** 
tains  the  plea-roil,  and  processus  all  the  proceeding  upon  it 
until  the  judgment.    See  the  writ     Certiorari  in  the  Regis- 
ter i(i7  a.    And  in  this  sense,  in  all  actions  real,  personal,  and 
mixt,  and  not  in  pleas  of  the  crown*  is  the  saia  act  of  l4  Ed. 
3.  to  be  intended.    And  this  appears  by  the  said  book  in  (e)  («)ABt«lS7a. 
46  Edw.  3.  Amendment  53.  for  tne  misprision  was  in  the  plea 
roll,  and  therefore  it  was  not  amended,  and  45  Kdw.  3.  19  a.  b. 
in  Trespass,  distress  issued  (/)  Quindtna  Trin^  retornable  (/}Br.Am«od< 
Quind'  Mick,  and  the  roll  was,  De  quindai'  2'rin^  ad  quinden  "wo^  1W» 
MUar^  and  at  Quinden*  MklC  it  was  pleaded  to  issue,  and 
Ibund  for  the  plaintiff,  and  the  defendant  shewed  this  matter 
in  arrest  of  judgment,  and  the  Justices  would  not  amend  the 
roll  (which  there  is  called  the  original  >  but  awarded  the  par- 
ties to  replead.    But  in  18  Edw.  o.  Amendment  60  the  mis- 
take was  in  the  entry  of  the  essoign,  which  was  out  of  the 
record  or  plea-roll^  and  that  was  part  of  the  process,  i.  e.  pro- 
ceeding amendable  by  the  said  act:  and  that  appears  more 
fully  afler.    But  ii|Kin  this  statute  there  were  diversity  of  opi-  Douittsupon 
nions  in  divers  points,  sc.   If  the  Ju?tice^  before     horn  the  g^j*''***^* 
plea  should  be  depending  by  adjourninent,  '.'rror,  or  otherwise,    "  * 
(  Vide  17  Ass.  p.  z.)  should  have  pow  er  to  amend  the  mistake 
of  the  cierk  m  proce&b  la  writing  a  letter  or  sellable,  «S^c.  also^ 
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if  they  might  amend  it  as  well  after  judgment  as  before  ;  and 
them  doubts  were  explained  and  declared  by  the  statute  of  9 
HeD.5.c.  4.  and  4  H.  6.  c.  3.  to  extend  to  all  the  Juaticee,  and 
as  well  after  as  before  judgment.   And  also  a  great  doubt  was 

conceived  on  the?e  words,  IVrifing  a  letter  or  si/lfablf  fan  imtch 
or  too  lilUt\,  if  a  word  might  be  amended  :  and  (a)  40  Edw .  3. 
[♦  158  a.  ]       b.  Belknap  saith,  That  the  statute  ♦of  14R.3.C.G.  that(Z>) 
(«)Ffte.A-     a  letter  or  syllable  too  much  or  too  little  in  a  word  may  be 
Br  il^e»"d.  18^  ammded :  but  where  there  wants  a  word,  of  that  the  etatnte 
(»)  Br.  Amend-  speaks  nothing.    Thorp,  It  was  heretofore  debated  here  be- 
ment  18.  Fits,  fore  US,  if  a  word  fail  in  the  record,  if  it  might  be  amended, 
as  if  it  had  failed  but  in  n  syllable  or  letter  ;  and  Sir  Hugh 
Green  and  I  went  together  to  the  council,  and  they  were 
(e)l  Mod.      twenty-four  of  the  Bishops  and  Eurls,  and  we  (c)  demanded 
See  3  Saik.  30.     them  who  made  thestatiite,  if  the  record  might  be  ameodc|d ; 

and  the  Archbishop  or  Metropolitan  said,  that  it  was  a  nice 
demand,  and  a  vain  question  of  them,  if  it  might  be  amoodsdor 
not;  for  he  said  that  it  might  he  aB  well  amended  in  tbiscaseyia 
if  it  were  but  one  letter;  for  if  a  b  tier  or  syllable  fail  in  a  word, 
it  is  no  word,  wherefore  if  all  the  word  fail,  it  may  be  amended 
as  well  as  if  it  failed  but  of  a  letter,  or  of  a  syllable,  for  there 
is  no  more  difference  in  the  one  ease  than  in  the  other*  And  in 
59  Edw.  3.  31  a.  the  quef;(ion  also  was,  if  a  word  might  be 
amended  by  the  stntiite  of  14  Edw.  nnd  there  Thorp  said, 
That  it  shall  be  amended  by  tlie  statute,  lor  h("retnt"orc  we  were 
in  doubt  of  it;  and  becauiae  there  was  diversity  m  the  surname 
in  a  writ,  it  was  brought  for  the  same  cause  into  Parliament ; 
nod  the  Lords  who  made  the  statute  said,  their  meaning  was 
that  in  all  thcBe  cases  the  process  should  be  amended.  Mote^ 
where  it  is  said  in  40  Ed.  3.  34  b.  that  the  Justices  went  to 
council  ;  it  appenrs  by  59  Kdw,  3.  91  a.  that  they  went  to  the 
Parliament,  to  know  tiio  opinion  of  tliose  who  made  the  law, 
11  lien.  4.  70  a.  In  a  Prwcij^e  the  original  was,  Mich,  de  T. 
(d)  2  RoiU29.  mean  process  was,  Mich.  T.  and  (d)  (dc)  omitted^  and 

Ante  15711.  a  protection  was  cast  by  the  name  of  M.  T.  and  the  mesne  pro* 
Jf  fjj^^ct.ss.  fits  was  amended  by  the  statute  of  14  Ed.  3.  and  that  a  word 
Br. Variance^  shall  be  amended  within  these  words  Utter  or  s^HabUy  and  eo 
33. Fits.  Vari-  potit/<i\  because  (de)  is  a  word  nnd  syllable  also  ;  but  the  pro- 
tection  wa.s  not  amended,  because  it  was  made  in  another 
Amead.  101.  ^  ]|  g      ^  ^  ^  amended 

to  eniarfre  the  doubts,andto  enlargethe  power  of  the  Justices  in  amendments, 
power  of  the  the  Statute  of  8  Hen,  6.  cap.  12.  f  was  made.  And  that  stands 
mclui^n^*'  upon  two  general  parts,  sc.  1.  Against  corrnptins^  f«nd  falsi- 
the  •tat.8U.6.  fying  of  records,  by  erasing,  interlining,  &;c.  which  clause  doth 
cap.  18.  «M  not  concern  the  case  in  question.  2.  Against  the  mistake  of 
clerks  (by  force  of  which  the  amendment  wis  in  the  case  at 
Br.  wnd^34'  ^^f)  the  words  of  which  t  branch  are,  "  And  that  the  King^ 
( (  m  Di?.  "  Judges  of  the  Courts,  and  places  in  which  any  record,  pro- 
Amend^. C.  U  *'  ces^:,  word,  plea,  warrant  of  attorney,  writ,  (original  or  ju- 
TCiimuiL.86.  «  (i,cial,  for  so  the  statute  speaks  in  tlie  first  clause)  pannel,  or 
r*J58b.l  *^  return  which  for  'the  tune  bbaii  be,  hhall  have  power  to 

examine  sucbreeord,  process',  word|  plea,  wamat  of  at* 


Diyiiizeo  by  Google 


15B  b.— 159  a.         Blackamoeb's  Gaib.  457 

"  lornej,  writ,  pannel,  and  return,  by  them  or  by  their 
clerks,  and  to  reform  and  amend  in  aiBrmance  of  the 
judgment  of  such  records  and  prooeeeee,  all  that  to  them, 
in  their  discretion,  seemeth  to  be  the  misprision  of  the  clerk 
"  in  such  records,  process,  word,  Jplea,  warrant  of  attorney, 
**  writ,  pannel,  and  return,  &c.    So  that  by  such  misprision 
**  of  the  clerk  no  judgment  fihall  be  reversed,  or  annulled." 

Note,  reader,  where  the  act  ot  in)  14  Ed.  3.  speaks  only  of  The  act  8  H.6. 
process,  this  act  of  (b)  8  Hen.  6,  is  of  far  greater  extent,  for  e«t«jd«,  i.  to 
it  extends  to  procsm,  and  to  seven  other  things,  teiHceit—h  wordf  Tpiel! 
To  any  record.   2.  Word.    3.  Plea.  4.  Warrant  of  attorney.  4.  Warrant 
5.  To  a  writ  original  nnd  judicial,  n*;  appears  by  the  first 
branch  of  the  act.    6.  Pamiel.  7.  Return.    So  thattho  power  L  and'juJi^* 
of  the  Justices  as  to  amendiaent  is  by  this  statute  »reatly  ea-  cial.  G.Patmd. 
larged.    Also, — 1.  This  statute  gives  them  power  of  examina-  ^» 
tion*  8.  Of  reformation  and  amendment.  S.  T^  statute  P'^^^^^'^' 
expresses  the  matter  which  they  shall  reform  ana  amend  ;  ^7  ^ 
tcificel,  all  that  which  to  them,  in  their  discretion,  seems  to  be  (A)  8H.5.C. 
the  misprision  of  the  clerk  in  such  records,  process,  word, 
plea,  warrant  of  attorney,  writ,  pannel,  and  return.    As  to 
the  first,  they  have  power  to  examine  such  records,  pro- 
cess^ &c.  in  two  manners : — 1.  By  themselves.       By  their 
clerk. 

As  to  the  power  of  reformation  and  amendment,  they  have  The  Judges 

power  only  to  do  it  in  nfHrniancp  of  the  iuds^ments  of  such  re-  h»wpowerto 

cords  and  processes:  but  alliioui;  [i  their  power  be  thus  enlarged,  grm""  "of 

yet  the  misprision  of  the  clerk  (as  it  was  in  the  act  of  14  E.  3.)  jud^eott. 

IS  only  to  he  amended.  And  because  there  appears  prima  fade 

great  nncertainty  in  our  books  concerning  amendments  (where- 

asin  truth  there  are  not  any  more  certain  rules  in  the  law,  if  they 

are  well  observed  nnd  undor^tnod,  thnn  in  rn^c  of  amendment,) 

it  will  be  necessary  brielly  to  collect  them  out  of  the  books  at 

large,  touching-  the  construclion  oi  this  statute.    And  because 

this  principal  caf>e  was  of  the  amendmeni  of  an  original : — 1. 

It  shall  be  shewed  in  what  cases  the  mbprision  of  the  clerk  in 

original  writs  shall  be  amended  within  this  slatnte,  and  in 

what  not.   Every  original  writ  stands  upon  two  parts,  one 

upon  an  artificial  form,  according  to  the  Register,  and  that 

the  (c)  clerk  ought  c.v  nj/icio  to  do  hy  hin  kiiowledfje  and  skill,  (c)2RolLR^ 

without  any  instruction  of  the  party  :  the  other  upon  the  true 

Instruction  by  the  party  of  the  troth  and  particularity  of  his 

case,  requisite  to  the  composing  of  the  writ,  and  that  the  clerk. 

cannot  ♦do  without  the  party  ;  so  that  an  original  writ  may  be  [•  159  a.  ] 

Ticiou«,  by  misprision  either  of  the  clerk,  or  of  the  party  :  by  An  oriffinal 

mi8i)ri-:ion  of  the  clerk  in  five  manners  ;  I.  Bv  mistaking  the  w/'.t  may  be 
11.  on      •  .  1  •       r  J    I    •    •       P        Ticious  by  mis- 

legal  iorm.    z.  liy  mistaking  of  one  word  whicn  is  not  any  privionofthe 

Latin  for  another.   3.  By  omission  or  addition  of  words.  4.  deikia  tm 

By  mistaking  the  record,  specialty,  writing,  copy,  instruction, 

note,  or  titling  of  the  writ  delivered  to  the  (d)  clerk,  or  taken  (d(|Cr.E1.79. 

by  the  clerk  for  framing  the  writ.  5.  By  misprision  ofthe 
clerk  or  officer  in  negligent  keeping,  or  voluntary  defacing, 
&c.  of  a  ri'cord,  Ovc.  And  because  the  case  of  amendment  in 
the  case  at  bar  wa^  not  for  any  misprision  of  the  boud  ou 
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wbicb  tbe  writ  wa<i  pounded  (for  be  haR  pursued  il  in  all)  in 

wbich  bond  the  defendant  was  named  GenerosttSy  as  he  was  in 

the  ^vn't.    Put  the  misprision  of  the  clerk  cf  tlio  Clmnrprv 
■wa';  in  tlus,  that  he  did  not  pursue  the  note  or  instruction  m 
writing  delivered  him,  scil,  to  name  the  defendant  knight  1/2 
primo  nominCf  because  after  the  making  of  the  bond  be  was 
The  want  of    made  knight :  this  difference  is  first  to  be  obserred,  that  if  the 
legal  form  in    original  writ  Wants  legal  form,  it  is  such  a  (a)  misprision 
CnrH^tiot       which  is  not  amendable  by  this  act,  for  the  officers  and  clerks 
amendable  by    of  the  Chnncpry  Are  bound  by  the  duty  of  their  ofJicr^J  to  bn\e 
•tat.  6  H.  6.  l.now  ledfje  in  the  true  form  of  original  writs  (vvhicli 

(a)  Cr.EI.170.  are  tiie  (<!/)  Ibuudations  upon  which  llie  whole  law  depends) 
(A)'3  Co.^sl!  a.  ^'"^  therefore  if  form  of  original  writs  shall  be  neglected,  ig- 
Co.  Lit.  73  b.    norance.  the  mother  of  error  and  barbarousness,  will  follow, 
Fmf.F.N.fi.   and  in  tneend  all  will  be  involved  in  confusion,  in  subversion 
of  the  ancient  law  of  the  land,  for  in  this  case  it  is  true  that 
forma  daf  esse  ;  and  therefore  it  was  never  the  meaning  of  the 
makers  of  the  act  within  these  general  words,  (misprision  of 
(c)  cr.  H.      the  clerk  in  original  writ)  to  (c)  extend  it  to  misprisioD  of  the 
119, 4C2.  0f  11,0  original  writ,  which  would  introduce  so  great  in* 

convenience ;  and  therewith  agrees  a  notable  judgment,  in  22 
Ed.  4.  21  b.  and  22  a.  in  Eliz.  Hat  ley's  ra^^e,  where  a  writ  of 
debt  was  brought  agaiiif-t  fxerutors  (or  a  tieht  (iuc  by  il.c  te?ta- 
(<0  Br. Amend,  tor  in  the  (d)  Debet  el  Jj(  (uid,  ^vhere  by  the  Ibrm  of  the  lle- 
78.       A-    gister  it  ought  to  be  in  the  Detinct  only  (c)  j  and  there  it  isre- 
»eiid.4.  5  Co,  golved  by  the  whole  Court,  that  it  shall  not  be  amended,  for 
(«)  Cr.El.  170.  there  a  difierence  is  taken  and  resolved  between  («)  negligence, 
and  ignorance  of  tlio  clerk  ;  for  nco;lin;rnce,  that  is,  the  over- 
sight of  the  clerk  in  mistaking,  us  if  he  lias  the  bond  or  a  copy 
)Cro.£L     of  the  bond,  and  doth  not  follow  it,  (/)  the  mistaking,  that 
tt6»435.    overssigiit  and  negligence  in  this  case,  and  in  all  like  cases,  i-hall 
(r)  Cr.ELil9  be  amended  by  the  statute  of  8  Hen.  6.   But  {g)  ignorance  or 
not  knowing,  (for  scientia  seialorum  est  mixta  i^norantia)  of  the 
[  *  159  b.  ]  clerk  in  *the  legal  form,  and  course  of  the  original,  is  not  a  mis- 
prision amendable  by  the  said  statute.  So  if  the  writ  bePrcrcipe 
^)22£.4.21b.  quod  sohftt,  for(//)  Precipe  quod  rt  ddat^  or  JVarr*  cfiartrr  timfe 
jlr.AiiMfMl.78.  pactum  habet^  for  unde  chartam  iiubtty  these  are  faults  of  form, 
and  therefore  are  not  amendable  by  this  act.  And  for  the  first 
part  of  this  difference,  as  to  the  copy  of  the  bond,  it  is  held, 
in  38  Hen.  6.  4  a.  that  where  the  clerks  of  the  Chancery  use 
to  take  titling  of  the  matter  which  the  party  shews  thrm.  if  the 
party  to  have  a  Formedon  in  dcscciider  shew  the  clerk  that  the 
land  descended  to  one  as  son  and  heir  of  the  donees,  Sec.  and 
the  clerk  draws  the  writ,  that  the  land  descended  to  him  as 

56*  *  testify  it,  it  shall  be  amended  in  the  Common  Pleas,  and  that 

(*)8a«.c  is,  by  the  ?nid  statute  of  (/)  8  Hen.  6.  FiWc  22  Edw.  4.  48  b. 
^2*  S8  Hen.  (i.  u9  a.  b.  and  11  Hen.  7.  41  b,  agree  to  the  ca^e 

of  a  copy.    But  if  the  writ  wants  legal  form,  it  is  not  antemi- 

^S.^Br^AmSd:  Z^^'  <^>  ^'  ^  ^'  **en.  6. 

6.   Br.  Brief.  Mi).  Po8teal61  b. 

(c)  Yid  Bole(A)  Bmtgrm^e*  csie.  Tel.  UL  p.  64. 
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14.  84  Heo.  6. 96.  88  Hen.  6. 11.  and  upon  tbis  nnson  it 

has  been  often  adjudged  since  tliis  statute  or  (a)  8  Hen.  6.  that  {")  ^^.6.  c.i2. 

false  Latin  t  in  an  original  writ  shall  not  be  amended)  because  &c. 

it  wants  legal  form,  and  is  to  be  imputed  to  the  ignorance  of  a)  Br  Faux 

the  clerk,  9  Hen.  7.  16  b.  as  (6)  hos  breve,  for  hoc  breve  :  and  Utin  7b.  2 

the  common  law  is  curious  in  observing  the  form  of  the  Re-*  Xtnl'  ^^^'tfiHTi 

gifiCer,  and  therefore  it  k  adjudged  in  6  Edw.  3.  S6  b.  37  a.  66. 

that  where  a  trespass  done  by  divers  is  joint  or  several,  at  the 

will  of  the  plaintiflT,  yet  in  an  action  a^i^ainst  John,  guardian  of 

the  hospital  of  R.  and  brother  Rob.  L.  and  brother  Rich. 

F.  inasmuch  us  ihi^  default  of  the  clerk  for  want  of  form,  that 

these  brethren  are  not  named  Confrerers,  as  it  ought  to  be  by 

the  (brm  of  the  Register,  the  writ  shall  abate  against  all,  al- 

thougfh  the  guardian  be  well  named.   But  in  trespass  against  In  tmiMM 

two,  misnomer  of  one  of  the  defendants  shall  not  abate  the  J*i^e"oJ'oQ'* 

wliole  writ,  but  it  shall  stand  against  the  other  who  is  well  docsnotabai^ 

named:  for  there  Ilerle  took  the  difference,  when  the  writ  the  whole  writ. 

abates  by  tlie  piea  of  the  one  for  want  of  form,  althoun^h  the 

others  have  pleaded  to  issue,  the  writ  bhall  abate  against  all ;  t  t  Com.  Dig. 

bat  nithongh  one  may  abate  the  writ  for  matter  in  fact,  as  by  '^^^^•^'^^!*- 

reason  of  the  misprision  of  h'\<,  imhk,  nevcMthelessthe  writ  shall 

stand  a2:ainst  the  others.    Fide  2  II.  7.  16.  11  H.  7.  5,  6.  21 

H.  7.^1.    7  E.  4.  10.    5  E.  4.  2.  11  A^s.  15.    12  Ass.  p.  14. 

27  A<=s.  p.  45.    <»  ?b>n.  fi.  36.     12  E.  3.  Brief  670.    12  R.  3, 

Brief  481.    !<;i  ii.  h.  iio.  J  Tiow.  Com.  in  assise  of  Fresh 

Force. 

But  as  to  the  second  manner  of  misprision  in  negligent  2d  manner  of 
writing  of  a  word  which  is  not  a  Latin  word,  that  is  amend>  S^^i^^lig. 

able,  as  (r)  ij^ia^^^inavft,  for  imaginatus  csty  it  shall  bo  nmend-  a  v^-onl  which 
ed,  OS  it  is  aJjiidi^ofl  in  1 1  Hen.  6.  3.  17,    So  was  it  a fl j u df^od  " not  i-atin#i« 
in  3  EUvv.  6.  as  licndlocs,  Serjeant,  reports,  that  where  in  •■'•"^W*. 
a  writ  of..<4jW  the  writ  was  flr«^  ((/)  fororuc,  it  wasamend-  (c)'2  V«it.*73. 
ed  (d).  nti.AiiMD^ 
2L  Br.  Amf^nd'Tiont  Rl.      (</)  5  Co.  45;b.  MoorS.  1  Attd.  24.  N.  Bcal.33.  jLSX  1  Ler.fl^ 
teems  cuntra,  jvr  Twiiwlen  and  Windham,  J. 

♦As  to  the  third  manner  of  misprision  in  negligent  omission  [  *160a.  1 
or  addition  of  a  thing  which  it  appears  he  himself  ought  to  Sdnwmieror 
have  added,  or  omitted  of  course;  as  by  the  omission  of  Dei  ^'i!,',taor^^ 

G  rait  a  in  the  Kinij^'s  stile,  it  shall  be  amended.   22  Hen.  6.  8.  addition  of 
•  So  3  Ed.  6.  as  Bendlocs,  Serjeant,  report"^,  these  words  in  n  wnnis  isa- 
Pnrtilione  facicrid^  e)  {n^fcn':ur*  qtiare  non  frccrct)  ucre  left 
orrt.  and  it  "was  amended.     Vide  3b  11.  6.  6.*  10  a.    2  Hen.  7.  v/,*,^',^**^. 
il  h.    9  i  ic  ii.  7,  19.  for  ad  lilioij  of  that  which  is  apparent  2i.  l>*l!i>.pi.9! 
oi^ht  to  he  omitted.  But  the  (/)  omission  or  addition  of  any  N-  Bciii.33. 
thini;  u  l.ich  alter*  the  lorm  of  the  writ  is  not  amendable,  as  yj*t:'r  El  1I9. 
the  addition  or  (vni-ion  off  i^  )  Dclhtet,  as  appears  in  11  H.  6.  {^)5  Co!35bi 
14  a  b.  or  the  addition  of  Debtt^  as  appears  in  92  E.  4. 2i  b. 
1^2  a. 

As  to  the  fourth  manner  of  mi.sprisioU|  5c.  of  the  record  or  4th  manner  of 

miipriiios. 

(d)  Vid*  Stat  4  Goo.  t.  cap.  SS^  that  prsceediogs  in  Courts  of  Joatice  shall  be  ia  the  Ea- 
glith  lODgae. 
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specialty,  &c.  Vide  21  H.  6.  8.  22  H.  6. 43.  37  H,  6. 34.  19 

H.  6.  Amendment  47.  8E.  4. 4. 
5tb  manner  of      As  to  the  fifth  manner  of  misprision,  in  neglig^ence  of  a  clerk 
misprision  in   of  officer,  DOt  in  writing,  &c.  but  in  negligent  keeping  of  the 
negligently      records,  or  in  voluntary  defkcinc  of  them,  whereby  the  re- 

kceping,  orro-  ,  ^  -    rr*  •     a4  *i 

luntariiyde-  cord  Dccomes  imperfect  or  erroneous,  in  Trin.  24:  li.liz.  the 
ftciag,  &c.a  case  was  that  Henry  Fitz-Allen,  late  Earl  of  (a)  Arundel,  in 
^JJJJjyj^  the  reign  of  Queen  Mary  sutVered  a  common  recovery  of  di- 
(a)  1  And.79  manors,  and  of  lands  and  tenements  in  the  county  of  Sob- 

so.  '  sex ;  and  the  orieinal  writ  upon  which  the  recovery  was  bad, 

bein^r  greater  and  broader  than  the  other  writs  of  the  Rame 
file,  by  the  negligence  of  the  officer  by  continual  handling  of 
it,  a  great  part  of  this  writ,  which  was  more  spacious  than  the 
rest,  was  obliterate,  and  worn  out,  so  that  but  one  letter  of 
many  of  the  names  of  divers  of  the  said  manors  could  be  per- 
ceived, hut  the  names  of  the  manors  were  truly  recited  at  well 
in  the  count  (which  always  briefly  recites  the  writ)  as  in  the 
Habere  Jbeuu  $eitinam:  and  whether  this  original  was  amend- 
able, or  not,  was  a  great  question  between  P.  Howard  Earl 
of  Arundel,  cousin  and  heir  of  the  said  Henry  Earl  of  Arun- 
del, and  the  Lord  Lumley,  to  whom  the  said  Henry  Earl  of 
Arundel  had  conveyed  divers  of  the  said  manors,  &;c.  And 
to  resolve  this  question.  Sir  Christopher  Wray,  Chief  Jnstico 
of  England,  Sir  Edward  Anderson,  Chief  Justice  of  theCom<« 
mon  Pleas,  Sir  Roger  Manwood,  Chief  Baron  of  the  Ex- 
chequer, and  all  the  justices  of  England,  assembled  themselves 
6Mod.l38.      together.    And  it  was  resolved  by  them  ail  una  voce,,  that  the 
^"d'lM^"    ^^  'S'*^*^^  writ  should  be  amended  according  to  the  other  parts 
Cumberb.34.&  of  the  rccord,  sciL  the  count,  and  the  HaSere  fieioi  seitinam; 
6  Mod.  Tat-     and  that  this  misprision  and  negligence  of  the  clerk  in  keep* 
cbia'acMe.     j„nr  ©f  the  original  writ  should  be  amended  by  this  statute  of 
8  Hen.  6.  for  here  doth  not  appear  any  want  of  knowledge  in 
the  clerk,  but  misprision  and  negligence  in  keeping  of  the  w  rit, 
[  *  160  b.  j  which  is  a  misprision  within  the  letter  *and  meaning  of  the 
act ;  and  eo  potiut  in  this  case,  because  it  was  in  a  common 
recovery  suffered  by  assent  of  the  parties  for  assurance  of 
lands.   And  although  it  is  enacted,  that  if  any  record,  or  par- 
cel thereof,  writ,  return,  pannel,  process,  or  warrant  of  at- 
(A)  Palm.  199.   torncy  in  the  King's  Courts,  &c.  are  voluntarily  (6)  stolen, 
lnst^o^i**72*  carried  away,  withdrawn,  or  avoided  by  any  clerk,  that  it  ^hall 
73^  standf.'pi.'  be  felony  ;  that  doth  not  prove,  that  if  the  original  writ  or 
Cor.  -id  b.  Dait.  other  part  of  the  record  be  voluntarily  stolen,  &c.  that  it  can- 
Mod.^.  ^  supplied  and  amended  by  the  other  parts  of  the  record : 

for  it  was  resolved  that  in  both  cases,  as  well  where  the  record 
becomes  imperfect  and  erroneous  by  voluntary  offence  of  the 
clerk,  as  by  his  careless  negligence,  that  it  should  be  amended, 
for  all  is  within  this  general  word,  misprision  of  the  clerk. 
If  the  part  of         |f  gach  part  of  the  record  which  is  so  stolen,  &c.  or  which 
wUdE  fo'tSoiea  appears  not,  cannot  be  supplied  by  the  other  parts  of  the  re- 
cannot  be  sup-  cord.  nor  by  any  exemplification  made  of  the  record,  then  it 
pli^bytbe     cannot  be  amended;  and  vide  the  first  clause  of  this  act  of  8 
Iw ■nyc«S*-°'^  Hen.  G.  gives  remedy  amongst  others,  where  any  subtraction  or 
puficatioa  made  of  the  record,  it  cannot  Uc  amended. 
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dimunition  is  of  any  record,  process,  warrant  of  attorney,  ori- 
ginal wri^  &e.  And  according  to  thb  resolntioQ  a  fine  wat 
aroeoded  of  Mich«8  Jac.  as  appears  by  tha  order  and  rale  of 
Conri  following. 

Crompton.  Mich.  8  Jacobi  Regis. 

Lincoln  ss.  Jnjinc  IccaC  in  cur*  hie  in  Oclab'  Sancti  Jitlariiy  A  finearaeod- 
tamo  regni  donC  Elis.  nuper  Rtgina  Angliai  16  infer  Robertum        order  of 
Turwhite  MiUtem  et  of  quer^  et  Edmund  Dighlon,  Jmdger^  ei  ^ 
Jf  dtfonf  dt  maneriis  de  Magna  Slurton^  Parca  Sturton^  et  aV 
in  com*  prcrd* ;  quia  constat  cur  srfpcr  visum  pedis  cjusdcm  finis^ 
quod  per  fiumiditnlem  acris^  ct  pliaiam  sirprr  iliam  descenden* 
idem  pt  s Jlnes  adeo  ohliieraliis  esty  ut  mulluu  lineaa  ejnsdem  tota- 
liC  dtlelcK  ila  ut  kgi  non  possunt:  tamen  per  brcxc  de  convene 
iionff  et  dedimus  peiestotem  de  cognitiane  inde  capiendo  ae  per 
coneordiam  et  nolam  efusdem  font  satis  U(pict  et  apparel  qUte 
fuerunt  verba  in  eo&n  pede  prius  script'.    Ideo  ordinal*  esty 
quod  pra^d*  pes  finis  cum  proclanC  super  inde  indorsaC  per  chi' 
rographar*  de  novo  r(  scribntttr,  ila  quod  concord'  cum  prwd^ 
brevi  de  convent\  dedunus  potesialem,  concordia,  et  nota  ejusif 
finis,  et  cum  afiis  proclanC  ind/rniU*  iuper  pedes  finium  ejusd^ 
term*  et  quod  prccd*  pes  Jims  tie  obUterat*  a  filac  inde  abstra* 
hatur^  et  prasd^  pes  finis  sic  de  novo  rescript'  in  loco  ^usdem  af^ 
filetur. 

And  this  briefly  shall  suiiice  tor  amendment  of  the  misprision  J^^^^^^ 
of  the  clerkin  an  original  writ  (  e).  And  as  to  the  case  at  bar,  the  cmi  at  bar.'' 
*rule  of  the  court  was  in  these  words :  Crompton,  Ordinatum  [  e  161  a.  ] 
est  per  cur*  hie  super  auditu  consilH  tttriusque  partis  et  examina^ 

iionc  Clcrici  (\'nsi<:!nr'  I^ondon  et  attornaf*  qucr*  super  sacra" 
tiunla  sua  l)i  cur^  Jiic^  quod h(BC  addilio  ( gcncroso )  tiomini  defend* 
in  priori  parte  brevis  original*  de  debilo  100  tJide  rclorn'  et 
ajplat*  in  Banco  hie  mcnse  Michaelis  anno  regni  Re^s  nunc 
sepHmOy  et  omnes  misprisiones  in  reoordo  et  process*  ^usd'  plaeiii 
proinde  subsequen'  emendentur,  et Jiat  (Miliii)  secur^btminstnte^ 
Hones  in  script*  prius  deliberaV  prmf*  Cursistar*,  viz.  pracd'  breve 
originate  per  prcefal*  Cnrsistar*  et  reeordum^  et  process*  prced^ 
per  Philizar*  hujus  curice. 

The  next  word  in .  the  act  of  (a)  8  H.  6.  is  (record)  and  the  ^.^tr.ub!^ 
first  part  of  the  record  is  the  count ;  and  briefly  a  count  which  stance  rannot 
wants  substance  shall  not  be  amended  in  another  term  (f)  t>c  am  i!  i  in 
as  appears  (A)  7  H.  6.  26  a.  (c)  35  H.  6.  J7  h.  {d)  38  H.  6. 
1  a.  (O  7  Ed.  4.  26  b.  9  Ed.  4.  5.  (/)  33  H.  6.  2  a.    Vide  g^i^,^coo„^^ 

12.  Itr.  Amciitliiient30.  fc:  Rr.  Amendment  15.  Br.  Count  22.  Br.  Faita  5.  Fits,  Foi^gier  de 
Faux  Faita  H.     {d]  Br  Couut  iOl.     {e)  Br.  Count  92.       (/J  Br.  Amendment  8. 


(rl  "  The  trim  rn\^  is  lli.it  ori^^Lnnl  writs 
ma  J  1)1' aniciulfd  by  H  H.  (i.  c.  1 .;!.  wlierc  it 
isonlf  the  misprision  of  the  clerk  :  beta 
«*  Tnisiake  occasioned  by  the  iicscicnrc  or 
**  ignorauce  of  the  clerk  is  not  aroendahto 
bj  that  etatute;*  iVr  WiUee,  C.  J.  fVgnne 
V.  TH»ma»t  WiUtsMS. 


(r)  II  i-^  now  settled  that  whilst  the  plcad- 
injfs  are  iu  paper,  and  before  Ihcy  arc  en- 
tered on  record,  the  Court  or  a  Judge  wilt 
amend  thcdcc  laraliun,  plea,  replication, ^'C. 
in  form  or  in  substance,  on  proper  and 
equitable  terms.  Tidd's  Practice,  ITol.  II. 
153. 8tb  Ed. 
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38  H.  6.  2.  33.  and  30  H.  8.  Br.  Amendment  SO.  lur  the 
King's  case* 

B7  Stat/ 36  E.  en«eked  hf  ike  statute  of  (a)  36  E.  eap.  15. 

3.  c.  15.  th«  tbat  by  the  ancient  forms  and  terms  of  pl^ders  no  man  he 
^1^^^"*^^  prcjudicerJ,  «o  thnt  the  matter  of  the  action  be  fully  fihened  in 
siMicf,  »hall  *be  declaration  and  in  the  writ.  Vide  Eveleigh's  rase,  13  Eliz. 
not  abate  for  Dyer  S99.  by  the  statute  ot  36  £.  3.  c.  15.  the  declaration  hav- 
vant  of  Im.  |„g  substance  shall  (b)  not  abate  for  form.  Vide  S8  H.  6. 8  a. 
(a)  10  Co.  138b*  Iq  h  brought  by  Joka  Gargrave  agaiiiistThoinae  Beonoiid 
2BStb'.S4.  •  bond,  and  the  bond  waa^  Noverint,  Src.  me  Thomas  JBca- 
P)cr2y9.ri  ^'2.  mond^teneri,  <Sr.  Joseph  Gar^rave  (wilhotit  ndtlltion)  and  the 

^"  ^iilJ^Mk  was,  Prascipe^  S^.  quod  rcrfrfaf  Joseph  Garf^rn-tr  (c)  Armig^ 

iBulstrf2l4  addition  :  and  it  was  moved,  Jhat  it  mi^ht  l>e  amended  By 

])Ter29d.pL32.  the  stat.  for  it  is  the  misprision  of  the  clerk  :  but  it  was  ad- 
(«}  Fitz.  A-  j  u  dged ,  that  the  writ  eboold  abftte  ^r  thia  ^VBriance-onil  alioiild 
SrAmend-  amended,  as  it  alioald  if  h  was  on  the  defendant's  part; 

merit  93.  Fitz.  for  whero  the  surplusage  is  on  the  plaintiffs  part,  as  well  in  the 
Brief  109.  Br.  ^Tif,  as  in  the  Count,  a  man  cannot  mend  hi«  own  cottnt.  And 
N^Sa^fte.  this  judgment  was  after  the  said  stat.  of(</)  8  If.  6.  which 
23.  '  *  proves  that  the  said  first  clause  of  this  very  act,  which  speaka 
(^8H.&aqp.  of  addMon  or  dlmiinilion,       extends- only  to 'comip^ 

.  and  misdemeanor  in  addition  or  diminnfionj  andfA  ^Hnafine 

of  a  record)  and  not  where  it  is  do  tie  m  ret  TfnY/tf^,  afthonsn 
(ej  Fits  Amend-  jf  he  hy  misprision.  Vide  4  E.  4.  J I  b.  fr)  A  space  in  the 
naent49.  dec!  ii  ;ition  for  the  place  where  the  ohli'^afion  was  made 
68.  Br. Brief  was  not  amendable  in  anotfier  term.  And  Idh  which  has  been 
478.  Br.  coant.  said  of  the  coiHit  aball  suffice.  Other  parts  of  the  reeord  are^ 
20  ii.'6!\''s T.^'  P^^*^  replication^  &c.  and  regnlarly  matter  of  Bubataace 

Br.  Amend.  5.  m  them,  and  eapecially  matters  of  tact  *£hall  not'be  amended 
Fits.  Amend-  in  another  form,  as  omission  of  avermrnt.  rt  hoc  prrmt"  est  reri- 
tVhle^tat  1  f(^('^'(^^  cSt.+  lor  in  some  cases,  as  in  avowry,  &c.  it  is  not  of  nf»- 
&5  AriHJE.c.Ki.  cessily,  but  colour  which  is  of  cour.^,  and  in  which  there  is 
r  •  101  b.  ]  a  misprision  of  tlie  Clerk,  shall  be  amended. 
The  record  in  *  And  the  roeord  in  another  term  may  be  amended  hy  tlN<( 
S^y^am™d-  pap^f  book  of  the  office,  for  it  was  the  rnkpriaion  of  the  Clerk 
cd  by  the  paper  m  tho  enterins^  of  it,  and  no  fault  in  the  party  or  his  counsel,  (^) 
book  of  the  27  H  ().  6.  b.  (/O  10  H.  7.  23  a.  b.  23.  a.  11  H.  7.  2  a.  b.  (f) 
20  H.  6.  J8a.(/>)27  H.  8.  1  b.  the  misprision  of  a  cortif?- 
(irft        la  *  record  on  a  writ  of  error  shall  be  amended  acc()j xi- 

51/  '  ing  to  the  reeord,  93  E.  4.  46.  and  91  H.  7.  41.  bat  Ihirt  ti  by 
{g)  Fitz.  the  express  provision  of  thesatd  atatotc  of  8  H.  G.  for  it  \n  as  the 
bTai^SST'  Judge,  which  was  not  amendable  by  the  said  branch 

Br^Rrlcf  .'iin.    of  the  act,  as  shall  bo  said  after. 

Antea  15y  b.    (A)  Br.  Aiucatluu  nt  1 1?.    (/)  Er.  Aim  ndment  5.   Fit/..  Amend.  28. 

Atbinirappa-       ^  thin":  apparent  to  he  a  misprision,  uhich  the  (!)  Clerk  of 

rent  tolicu  »  « 

mupiitkm  course  ought  to  have  added,  without  any  instruciioa  oi  liic 
which tbe cleric  party,  although  it  be  in  a  material  point,  shall  be  amended  in 
tob'^'''i^°d2d^  another  term.  As  if  in  debt  brought,  the  defendant  pleada 
wltlmt  any  d'ehcly  el  de  hoc  ponit  se  super  patriam^  et  prm^  dehndem 

inatniciion  of  similiter;  where  \i(m)  ought  to  oe,  ct  prasd'  querens  simtfi/er,  it 
ihmrTf'"'*  ^^^^^  ^®  amended  by  this  act  of  8  11.6.  II  H.  7.  1^.  acc. 
material poiot,  whicb  case  was  not  amended  by  this  act  of  14  E.  3.  as  appears 
•hallbeBBMaded ia  aaoAer tena.  (*)  Br.  Amend.  1.  (/)  Cr.  Car.38.  Cr.  J«c.  64, 65.  («)  tt, 
Jac  587. 1  RoU.  300.  3  Salk.  31.  Skimicr  591. 
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hf  Che  book  in  46  E.  3.  before  ;  for  the  first  act  speaks  only  of 
prooetty  and  this  act  speaks  of  tbe  record  and  plee«  8o  in  an 
acliOD  brought  against  Sir  Roger  Townsend,  be  pleaded  in 
bar,  and  cnncliiderl,  which  matter  pr^ed*  JohaiC  is  rendy  to 
aver,  where  it  should  be  Kogenis  ;  and  it  was  amended  by  the 
advice  of  all  tbe  justices;  as  it  is  reported  in  11  H.  7.  25  a. 

And  as  to  tbe  writ  of  Nisi  prius,  it  is  to  be  known,  that  tbe  In  a  writ  of 
mrapriuon  of  tbe  Clerk  of  the  treeaury,  who  writee  it,  is  also  ^  ^id^  oi° 
therein  amendable  by  this  statute,  and  to  be  made  aecordin^  the'ci«?or 
to  the  record,  but  with  this  caution,  ictV.  that  the  record  of  ilie Treasury 
Nisi  pnas  have  sHfTicient  matter  in  it,  either  expressed  or  im-  'jf'* 
plied,  (o  g-ive  authority  io  the  Jii-iices  ot'  Nisi  prius  to  try  the  the  record  of 
issue;  for  they  cannot  try  any  i^sue  by  force  of  the  statutes  iVui fViM have 
made  thereof,  without  authority  given  to  them  by  writ  of  Vj^r'".''^  '""^^  * 
iVisi  prius  and  so  it  is  adjudged  in  11  H.  6.  1 1.  a.  b.  in  debt  pre^w  im- 
a^ainst  J,  8.  husbandman;  issue  wan  taken,  if  he  was  bus-  pHed,  to  give 
bandman  die  impetrati*  brevis  ;  and  the  writ  of  Nisi  prius  wap, 
whether  he  was  hu>ibnn(!man  (onilltliis^  the«jp  words,  die  (d)  ;Vt„ /'Wt/r  to 
impelraiionis  brtvis)  whicii  was  the  uiaterial  point  ui  the  iHsue  ;  try  the  issue, 
but  the  roll  was  well,  and  the  jury  passed  for  tbe  plaintiff,  {«)  Fits,  a-  , 
.  and  ibund  that  the  defendant  was  husbandman  die  impetrationis  ^"""f '"''"^^^ 
brevis  and  the  writ  of  Nisi  prim  could  not  be  amended  by  the  saik  TC^s. 
Ptatute  of  8  K.  6.  because  the  Justices  of  Nisi  prius  have  no  i  LcuPdiUyni. 
power  to  try  ilie  issue  contained  in  the  record,  because 
impetr^  brevis  was  omitted  in  the  Nisi  prius  /  and  if  the 
Justices  of  iViff  prhu  had  taken  the  verdict  according  to  the 
Issue  in  the  writ  of  Nki  prius  that  he  was  husbandman  gene- 
rally, without  saying  die  Hnp^nti'  brevis,  it  had  been  contrary 
to  the  roll  ;  wherefore  it  was  awarded,  lliat  the  plaintiff  shouhl 
sue  a  Vt  jure  facias  de  novo.    But  9  Eliz.  Dvor  i^f)0,  ^Gl,  i>i 
pariuioue  jac'  by  Wotton  against  (/OAnthou^y  Cook  and  Tem-  iJ^Jr  260 
pie,  who  appeared,  and  Temple  ^confessed  the  partition,  and  r  '«  j^s'a.  j 
judgment  given  accordingly,  std  cestel  exeeutio*  Cook  con*  pi.  24. 25.  Cr. 
veyed  title  in  severalty,  and  traversed  the  supposal  of  the  Car.  54»27B. 
■writ  and  count  by  absque  hoc,  the  plaintiff  niaintained  (he  ^  jj^' 
writ  and  count,  el  hue  ptlil  quod  inquiratur  per  patriaiu,  et  Velv.  109,  Cr. 
pra^d*  Anthonius  similiUr,  idea  12,  <Sc.    And  in  the  record  of  eUk. 776.  Palm. 
Nisipnut  tbe  issue  was  well  recited,  and  no  part  of  it  omitted:  s«Moor.68i. 
but  where  the  plainttflf  concluded,  et  hoc  peiU  quod  inquiratur 
per  patriam^  by  the  negligence  of  the  Clerk  of  the  Treasury, 
the  "lit  of  S^i'^i  Prius  wa?,  et  prced^  slmilif^r,  omitting  this 
word  Anlhonius  in  the  close  and  joining  ot  thr  issue.  And 
farther,  the  juri^  entered  into  the  record  of  Nisi  Prius  was, 
inter  Wotton  plaintiff,  and  Cook  and  Temple  defendants, 
where  Temple  had  made  a  confession  of  the  partition  before^ 
and  so  a  stranger  to  the  issue :  but  the  record  which  warranted 
it  was  well  enough;  and  notwillistandijij;  these  faults  and  mis- 
prisions, the  issue  was  tried  at  Niai  Prius,  and  afterwards  by 
the  Rule  of  the  Court  of  Common  Pleas,  the  verdict  was  well 
taken,  and  tlie  said  mi.^prisions  were  amended ;  for  sufficient 
authority  was  given  by  tbe  writ  of  Nisi  Prius  (which  is  but 
the  transcript  of  the  record)  to  try  the  issue,  and  to  take 
the  verdict.   If  a  man  declare  of  damages  of  JOO/*  and  the 
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tfeeord  of  Nisi  Print  U  f€Oi».  an4  tha  jury  give  damai^  WL 
(«)  Anteft  fol.  the  Nisi  Priut  shall  be  amended  and  made  100/.  accordin«^ 
iJf  **i  J^n    *o  =  '8       misprision  of  the  Clerk,  which  doth 

Ar.  K  hne^t??:  not  change  the  issuo.    Vide  11  H.  7.  1  b.  10  H.  7.  95^.  b. 

1  Roil.  202.      and  so  it  was  adjadsjed  in  2  H,  4.  6.  a.    Vide  39  E.  3.  Br. 

103.(6)  7  E.  4.  15.  Vide  after,  when  misprision  ot  the  Clerk 
(ilAntea  i.)?  n.  '"t^)'  ^f  tho  Tordict  of  judgment,  which  are  other  parts 

Fitz.Amend.5i'.  of  the  record,  shall  be  aoiended.  As  to  (word)  that  baa  been 
Br.  Amend.  71.  explained  before. 

As  to  this  word  {plea)  that  has  beao  explained  before  in  the 

word  (record)  which  includes  it. 
fc)  Palm.  231.  As  to  (c)  (warrant  of  attorne)  )t  sec  23  Hen.  8.  Amend- 
Bv?  J  imM  85.  M  Hen.  a  Amendaiant  47.  S  Ma.  D>er  (d)  105. 
Sr  Am'en  «  EKz.  DyoT  (f)  180. 5  Elis.  Dyer  (/)  W.  6  Eliz.  Dyer  (g) 
in  rn  Ji  >.  SSI.  But  wheti  no  warrant  of  attorney  is  put  in,  it  is  not  re- 
ajH^.  Br.  luedied  by  this  nrf.  fr>  pnnp!  nnd  return,  in  what  cases 
47  in  fine"  misprisions  of  them  shall  be  atnended  within  this  stat.  vide  (h) 
(<fj  Dyor  io5.  2  E.  4.  7  a.  b.  9  E.  4.  14  a.  33  H.  6.  42.  after  the  SheriflT  is 
1  Hon.  removed  or  dtad,  &c.  37  H.  6.'1«.  3  H.  T.  14.'  It  H.  7.  19. 
Rr p.  1 6.        Bttt  no  return  fa  not  helped  bjr  thin  Matote. 

(e)  Dyer  180.  pi.  4«.  1  Roll. 290.  Vide  92  H.  F  r  in  -,,„!  KJiz.  e.  14.  (/ '  Pvrr  ^1  I 
RoU.  290.  ijf)  Dfv  230, 231.  jit.  58.  1  KaU.  2^0. 1  KoU.  K«p»305.'  (A)>PiU.  Amendmeftt  4^.  fir. 
Awmdip.  67.  -    i,  r  * 

whatisAmead-  And  it  IS  to  ba  obatrved,  lliat(i)  tlioie  things  ^wiueh  are 
e^r'bron'^ht  amendable  before  the  writ  of  error  bre«||hi  am  aanendable 
is  Rinendnbi.- '  after  the  writ  brought  9  and  if  the  (k)  inferior  court  dol^  aai 
after;  and  if  the  amend  theoi  the  soperior  court  may  amend  Uram* 

Inlbrioir  Court 

does  not  amend,  the  saperior  nmy.      (Q  2  RoB.  %tf»  253.  WUkt  f,  TUd's  fticflce,  770. 8^EL 

2  Chitt.  Rep.  22.   {*)  2  RjH.  Rep.  25.1. 

Wbatisnot  It  is  necessary  now  to  shew  two  things ;  J.  What  things 
anwndaWe^by  ^  amendable  by  this  act  of  H.  6.  2,  How  many  of 
cap.  12.  *      them,  not  remedied  b^  this  aet,  are  remedied  by  other  alalulcs. 

As  to  the  first,  this  act  of  8  H.  6.  c  12.  nor  the  act  of  8  H.  6* 

c.  15.  do  not  oxtend  to  14  misprisions.    They  do  not  extend 
to  Mailt  of  an  original  (g),  hut  to  misprision  of  the  Clerk^^  as 
162  b.3  •is  aforesaid  in  an  original.    2.  They  do  not  extend  to  ^lli<i- 
Co.4$^  prision  of  (/)  form  in  the  original,  either  faUe  Latin,  or  va- 
17  C.2.C.8.  riaace  from  the  register.  &  They  do  not  extend  to  a  malarial 
variance  betwixt  the  ori^rinal  and  the  eount*  4.  They  do  Mt 
extend  to  insufficient  trial,  scit.  when  the  venoe  is  mistahen  : 
(tn)  Fahn.       but  mi'^pi  islon  of  the  Clerk  in  the  entry  of  the  (wi)  verdict 
shall  be  amended  in  another  term,  according  to  the  note  found 
by  the  jurors :  so  was  it  adjudged  in  Rawlin'a         la  the 
FoorthPart  of  my  Reports  99  ft  80  Blis.  «9  b.  •  5.  They  «r 
not  extend  to  a  jury  returned  by  tbe  Coroners,  where  the 
Sheriff  ought  to  return  it»  or  e  confro.   Vide  Baanhnm^a 


(0* 


(o)  In  £5trr      Skaw^  7  T.  R.  299.  Lord  "Rolls,  be  hiH  known  several  instances  of 

"Keoyoo  C.J.  said,  "that  there  was  no  do  uUt  "the  kind;  and  1 1  lat  before  lue  was  Blaster 

**hateven  an  original  mieht  be  amended  ou  **of  the  Rolls       origiiiid  bad  heen  sop- 

'*sa  application  to  the  Jdasler  of  the  Rolls,  "  plied,  even  in  the  caae  of  a  penal  action 

**thaosnitcoulduotbeanieodedinthecourt  brought  bj  Sir  lUfisoipfrlde  oa  thesame 

««ofK.B.  That,  wbea  ho  WW  Muter  €»r  the  "lam.*^     ^            rj  a 
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in  the  Fifth  Part  of  my  R«porte»  Ibl.  36  b.   Vide  SI 

Kliz.  Dyer  Sf)7.    6.  They  do  not  extend  to  a  trial  where  no 
return  is  endorsed  on  the  Vmire  fncins,  (n)  Rowland's  case  fa)  5  Co.4Hi, 
in  the  Fiflh  Part  of  my  Reports,  Mich.  *35  &  o()  El.  fol.  41 
b.    7.  The^  do  not  extend  to  a  trial,  where  one  appears  who 
was  not  retunic;^  o«  the  Veuire faoim.  The  Gomrtess  of  Rot^ 
Iand*8  case,  in-  the  Fifth  Part  of  my  Reports,  folio  48. 
8.  They  do  not  extend  to  a  return  of  the  Venire  facias  without 
.the  +namc  of  the  SherilF.    y.  They  do  not  extend  to  a  jeofail,  (f)pgiaj,i5i 
want  of  colour,  inj-uilicient  pleading-^  or  to  any  other  default  152, 
of  the  party,  or  of  hid  counsel.    27  ii.  6.  10.  18  E.  i.  J.  k!U 
£.  4. 6.  11  H.  6^  i8.  For  the  sUtnte  extendi  only  to  mis-  ftCtoo^e.  is. 
firision  of  Clerkfv   10.  For  the  8ain»ne»n  they  d»  not  extend 
to  any  error  or  miRprinion  uf  the  Judres  in  any  term  past. 
2  R.  3.  1 1.  9  E.  4.  3.  Vide  30  H.  6.  1.    But  misprif^ion  of  the 
C  lerk  in  (he  cutt  y  of  the  judgment  of  a  thing  which  is  appa- 
rent, (6)  and  not  ol  utceasity,  is  amendable^  as  the  mispri-  (&)2RoU.Rep. 
eion  of  Ihe  anmttinr  of  the  arrearages  before  and  pending  the  ^ 
writ  of  aottuily»  shaU  be  amended,  95  H.  8.  Dyer  55*'  II. 
They  do  not  extend  to  that,  where  the  Justice  of  Nisi  prius 
takes  the  Verdict ipsum  diem  in  Bank,  I  Mn.  Dyer  97.  and 
33  H.  G.  25.    12.  They  do  nor  extend  to  want  of  warrant 
of  attorney.  13.  This  statute  nor  the  statute  of     H.  8.  c.  30, 
do  not  extend  to  help  any  of  the  imperfectioosr  or  rtispri*- 
Mon%  where  a  verdict  ia  given  on  an  i«ne  jehied  betwixt  the 
demaiidant  and  the  vouchee,  (c)  or  the  tenant  and  the  vouchee,  ^"'^^^35%^'  ^ 
at;  it  was  resolved  Mirh.  1      'i  Phi).  &  Mar.  Rendloe.    But  if  1  AQden.86. 
any  error  in  law  be  in  the  judgment,  as  ideo  in  niisryirordla^  for  27.  pl.60. 
j^ro  capuHur,  or  e  coniruy  or  the  like  ;t  that  is  not  amendable  207  b^iST* 
in  another  term,  as  it  has  been  oftentimee  adjudged  (h).  iaAfth.pL5!* 

B«b.  881.31  lac.  Ci  13.  tVktealiit.  4  ft  6  Aiue,  c.  «i; 

(B)Bystat.Jac.  I.e.  IS. judgment  after  Tcr-  auy  judgment  alter  verdict,  coafessiou  by 

diet  mil  not  be«ttyed  or  reversed  by  reuon  eogmovti  aethncvt,  or  raffete  wr(fb«llMe 

of  any  v!!ri;\nce  in  form  only  between  Iheori-  shall  b  -  rrvrrscd  fnr  of  mhericordim 

giptti  writ  or  bill, and  thp decUratittH.  pUuot,  or  capiaiur,  or  by  re&son  ttiat  a  eaj»Miair  is 

ordemand,  fte.  or  by  reason  that  tbo  vcNinr/c-  eolerod  for  a  mtntrtemnttM^  or  0  e»neer§0,  &e. 

ciaa,  habeai  corpora,  i)T  t/;*3i///'//,::as  is  awarded  By  5  Geo.  I.  c.  1.1.  jud(;mcnt  after  verdict 

to  a  wron^  officer  u^a  any  itisufficieatsug'  fcball  out  be  stayed  or  reversed  for  any  defect 

^gc«tiun,ortry  retioBtbevlmieisinsotnepart  or  default  In  them  in  form  orsabstance, 

inisawarded  or  sued  out  of  mor^  places^  or  ia  any  bill,  wriC  original  or  judicial,  or  for 

fewer  places,  than  it  ouj^hl  to  hr,  mi  as  some  any  varinnre  in  such  writs  from  the  decla* 

one  place  be  ri^liL  uaiut^d,       Cs.c.  ur  for  that  riiliuii  or  oUter  proceedings, 
the  sheriflTs  name  or  other  officer's  name  is      Bv  stat.  4  Annt;,  c.  1 6.    ^2.,  the  statntea  of 

not  set  to  the  return  of  any  such  writ,  so  as  Jeoinils  are  e.xlenilf.l  to  jud^'inrnts  upon 

upon  examiaation  it  be  proved  tbat  thesaid  cunfe*ystou,  fi/7  dicit,  or  non  tum  injormatui 

writ  waa  selorhed  by  the  aderlC  or  ander  in  any  conrtof  record,  so  as  there  be  aa 

sheriiF,  orany  such  officer^  and  by  16  and  17  origiaai  writ  or  bill  and  warrants  of  attorney. 

Car.  2.  c.  8  judgmeatafler  verdict  shall  aot  duly  filed  accordtoz  to  law.  And  by  stat. 

1»e'slaid  or'Mversed  for  want  of  form  orpled>  9  Amie,  e.  W.  \  7,  this  and  all  the  statutes 

ges  rotui  lied  upon  the  ori;^'inriI  writ,  or  he-  of  .TrolViil.  ;^r^■  cxlriidcd  to  writs  nf  mnrj- 

cause  Lbe  aherin 's  name  is  not  relumed  there-  damttt^  and  iaformatiuas  iu  nature  ot'  a  quo 

'Vllt  or  for  want  of  pk'dges  upon  any  rule  or  warrasife. 

declaration,  &c.  &c.  nor  for;  want  of  aver-      By  stiM:.  6  Geo.  4k  cap.  50.     11.  Every 

inent  of  hoc  paratui  est  verifcare  i  or  <jf  writ  of  venire  faeiat  for  Ihe  trial  of  any 

hoc  paratui  eat  verijicaxe  per  recordum,  ts^ct  issue,  civii  or  crimiaal,  shall  direct  the  she 

or  for  that  there  was  no  right  venue«  so  as  rilT  to  return  the  jury  of  the  body  of  bit 

the  caute  wpro  tried  by  a  jury  of  the  pro[>CT  couatj. 
county  or  place  where  the  acliou  is  laid}  uor 

9k)9 


Diyilizeo  by  GoOglc 


466 


Blaok AiioBE't  Caib.  Part  Vlll^lfiS  k^m  i. 


14.  Nor  tlo  ihcy  extend  to  an  nppcal,  nor  to  pleas  of  the  crown, 
nor  to  any  proceeding  upon  tbem,  for  they  are  excepted,  oor 
to  the  amendment  oi  any  exigent,  to  make  any  one  tobeoat- 
lawed,  &c.  SO  H.  6. 18.  7  E.  4.  16.  8S  E.  4.  7.  88  H.6.8. 

21  H.  7.  34.     Vide  7  H.  4.  27.    Now  as  to  misprisions  not 

remrdirf],  neither  by  the  gtat.  of  32  H.  8.  c.  30.  nor  by  the 
The.  ■^ruft  mis-  stat.  of  I  S  El.  c.  14.  1.  All  the  said  misprisions  not  remedied 
prUioQs arc aot  by  the  said  stat.  of  8  H.  6,  remain  yet  not  remedied  by  any 


tweWc 

rerdict  is  given  men  upon  issue  joined.  2.  When  a  verdict  upon  issue  tried  i« 
uijon  iMue  piven,  ten  misprisions  are  not  remedied  by  the  statutes  of  3:2 
What'mia  '  ^*  Kliz.  or  any  other  statute,  but  vet  remain  not  amend- 
noM  uenot  able.  1.  IVlaterial  variance  betwixt  the  original  uud  the  count, 
remedied  •iter  as  it  IB  resolved  in  Bhhop*t  aue,  in  the  Pitlh  Pert  of  my  Re* 
^o'i'^i^'S^'  ports  37.  2.  (I)  When  tbe  original  or  count  wants  substance: 
b£  Ac.  yide  Freeman's  case^  Pasch,  i\  Eliz.  in  tbe  Fifth  Part  of  my 
2 LofdRaym.  Reports,  fol.  45.  3.  Insufficient  trial,  xcil.  when  the  f(i)  venue 
1071  is  mistnken,  and  verdict  passes.    4.  When  the  return  ol  tbe 

fciob*77**'*''^  jury  is  by  tbe  Coroner,  (6)  where  it  ought  to  be  by  the  Ske- 
{6}  5  Co.  36  b.  riff,  or  e  camerto.  5.  When  the  Sheriff  doth  not  pat  hiif 
tPiUai.  I5i»  name  to  the  return  of  the  jury.  6.  Where  on  the  Vamp^ 
ciat^  8rc,  no  retom  if  eniMrfied,  althonch  verdict  passes.  7. 
When  one  appears,  and  is  sworn,  nn(T  nmon^f*!  the  others 
(r)  Cr.Car.  278,  pfives  verdict  who  is  not  (c)  returned  on  the  Venire  facing  S(C. 
279.  I  Jones  8.  In  an  appeal,  or  plea  of  the  crown,  as  indictments,  &c.  or 
^  any  proceeding  upon  them ;  for  they  are  excepted  in  the  adi 

of  8  H.  6.  and  18  Eliz.  and  the  statute  of  82  H.  8.  doth  lot 
extend  to  them.   9.  Although  verdict  on  issue  tried  be  girefl 
4fiAM»\Wb,  for  the  plaintiff,  y^t  if  on  (d)  iho  whole  record  it  appeani  to 
133      Co.     the  court  that  the  plaintiff  has  no  ca\ise  of  action,  lieshaii 
Mu  24o!*^      never  hare  judgment ;  and  that  is  not  remedied  by  auy  sitlui«i 
as  it  has  been  oftentimes  adjudged.    10.  An  error  in  !•«  ^ 
miFprision  of  the  judges  in  the  judgment  cmtered  in  aiioihff 
term  is  not  amendable  by  any  statute.   If  tlie  plaintiff  in  m 
assise  recovers,  and  ha^^  not  put  in  any  warrant  of  nttoriiey, 
this  error  was  not  remedied  by  the  btalute  of  3'2  II.  S.  nsap- 
(«)  Oyer3£3.    pears  2U  Eliz.  Dyer  (e)  363.  for  tbe  words  of  that  act  are, 
01.23. Bridg.73.  "for  lack  of  any  warrant  of  attorney  of  tl»e  party  spi** 

.  passes  for  tbe  plaintiff,  tbe  lack  of  warrant  of  attornev  for  tb^ 

Elaintiff  is  not  aided  by  that  stsf  ute,  nor  e  contra,  out  it  is 
,   .  .     elped  by  the  statute  of  (/)  18  Eliz.  tor  there  the  words  are 

general,  for  want  of  any  warrant  of  attorney,"  so  that  tbe^ 
words  extend  as  well  to  lack  of  warrant  of  attorney  of  t^ 
party  for  whom  as  against  whom  the  verdict  passes. 


(I)  ?id.  note  (■)  iMt*«p>  Mie,  Vol.  UL  p.  77. 
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Gases  in  the  Court  of  Wards,  [lasb.] 


MYGHT'S  CASE, 
Trin.  7  Jacobi  1. 

)!•  purchased  lo  himself aod  ao  iofant,  and  their  heirs,  lands  held  of  iho 
Queen  by  koighl's  service.  IToId,  I.  This  piirch«se  criunot  be  averred 
to  be  bj  collusion  to  taku  away  Ibe  wardship  nhicb  might  accrue  after 
the  death  of  M.  2.  No  fcoSincnt  which  M.  can  make  of  his  monty 
can  be  averred  to  be  by  callnsimi  to  teke  eway  the  verdshtp  or  primer 
aebia  due  by  bis  deetb.  3.  Wbea  a  fiitber  lukM  •  feoffinent  for  tbo 
adwnoement  of  his  cbitdren  or  payment  of  his  debta*  Mab  coaiej* 
anee  ie  good  as  to  two  pwtet  bat  void  for  the  third. 


/iv  Curia  Wardorum  hoctermino.  It  was  resolved  by  the  two 

Ciiief  Justices,  and  the  Chief  Baron,  and  by  the  Court  of 

Wards  (a),  that  where  Jeffery  Myght  with  his  own  proper 

money  purchased  twelve  acrea  of  land,  late  Lamner*8,  to  bim 

and  Simond  Mond,  an  infant,  to  them  and  their  heirs,  held  of 

Queen  Eliz.  by  koif  ht's  service ;  that  this  original  purchase  ^^^^i^  n^^^ 

could  not  be  averred  to  be  by  collusion,  to  take  away  the  6  Co. 76a. 

wardship  which  mispht  accrue  after  the  death  of  Jeflery  Myglit,  ** 

because  tbe  said  Jeifery  was  never  sole  tenant  to  the  Kiitg;  2RoU.kep.303* 

Qor  by  tbe  deatb  of  Jeffny  in  retpeet  of  Hie  survivor,  by  force 

of  joinlenancy,  any  wardabip  or  primer  seisin  could  accrue  to 

,  tbe  King.   2.  It  was  resolved,  that  no  feoffment  which  Jefiery 
could  make  of  his  moiety  could  he  averred  to  be  by  collusion^ 
to  take  away  the  waribhip  or  prinu  i  seisin  due  by  his  death; 
for,  if  no  teoiimeut  was  made,  no  benefit  could  accrue  to  the 
Qoeen  by  bis  death.  Also  he  is  out  of  the  statute  of  (a)  (.r)33if.8.e.i. 
38  A;     If .  8.  for  the  statute  of  9411.8.  which  is  a  statute  '^J  "^^'^J  , 
of  (6)  etplaiution,  speaks  only  of  a  (c)  sole  seisin  in  fee ;  for  y  c»t!m.  * 
the  words  are,  ^'  having  a  sole  estate  or  intore«t  in  fee  simple,  fc)  Cr.Car.33, 

'     &c."    3.  It  was  rebolved,  that  when  the  father  makes  a 
feoliinent  for  the  advancement  of  bis  wife,  preferment  of  his 


(a)  Court  of  Wards  abolished  by  rtat  of  dinioiiBgof  fteeboldlandiof  iaberituoa 
18  Car.  2.  c.  24.;  which  sutute«  by  abolish-  by  will,'  general  and  uaconfined* 
-  irg  tbe  feudal  tenucet,  has  nude  the  power 
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f  »  IC 1  a.  ]  cMlf^ren,  or  payment  of  ♦his  debts,  that  that  cannot  he  averred 
Touch. 68.       to  be  upon  covin  or  collusion,  to  give  cance  to  the  Queen  to 
Co.Lit.78a.     g^ige  all  the  land  ;  for  the  statute  oi  32  11.  b.  gives  power  to 
a^lurt!  iio".'     ^®  tenant  to  dispoae  two  parts  to  0iicb  uses ;  aad  the  ttatale 
of  34  E1.8.  explains,  that  if  all  lie  disposed,  it  shall  be  good  for 
two  parts ;  and  so  upon  the  consideration  of  both  the  statutes, 
no  averment  can  be  of  any  covin  in  such  cases,  for  the  clause 
of  34  H.  8.  concerning  covin  is:  "  If  anv  person,  &c.  having 
estate  of  ioh^itaQjCSii  of  or  ui  uay  i^u<l»,  iScc.  holiku  of  tiie 


fraud  or  covin  to  any  person  for  year?:,  life  or  lives,  with  one 
"  remainder  over  in  fee,  or  with  divert!  remainders  over  for 
'    term  of  years,  ii^e.  pr  iu  tail,  wilh  a  remainder  over  in  fee* 
*^  simple,  &€•  or  sball  convey  or  make  by  fraud  or  certn,  con* 
^  trary  to  the  troe  meaping  of  this  aetf  .a«y  estatesi  ooodition^ 
mesnalties,  tenures  or  conveyattcei,  to  the  intent  to  defraad 
^*  or  deceive  the  Kine  of  his  prerogative,  primer  sei^n,  &c. 
which  should  or  ought  to  accrue  or  i^row,  &c.  by  or  after  the 
decease  of  his  or  tbeir  tenant  by  force,  and  according  to  the 
former  statute,  md  of  tbia  pment  ael  and  declaration,  and 
^  the  aane  eilBles,  and  other  eonveyances,  being  found  by 
*^  offifie  to  he  so  majiie  and  contriVed  by  corin,  fraud,  and 
deceit,  as  is  ahovesaid,  contrary  to  the  trtie  menning^  of  the 
said  former  act,  and  of  (his  act,  that  then  the  King  shall 
have  as  well  the  wardUiip  of  the  body«  and  custody  of  the 
lands,  &c.  as  livery,  primer  seisin,  &c.  which  should  or 
«  o^ght  to  appertain  to  the  Kl^g^  f^«of4ing  to'thelrne  iate«e 
«<  aad  meaning  of  the  said  (imer  ad,  ml  of  tbii  preeentacC,' 
**  as  though  no  such  estates  or  conveyances  by  covin  ]iad  never 
*'  been  had  or  made."    So  that  this  branch  oilentimes  refers 
this  clause  of  covin  to  be  contrary  to  the  true  intent  and  mean* 
jii<^  of  the  former  act,  and  of  this  act :  and  Uierefore  it  is  tirst 
to  be  fcnowp,  wbpt  is  tlie  tnte  intent  nnd  meaning  of  the  aet  ef 
32  H.  8.   And  that  eppanrt  by  the  prorda  thereof,  aeiL  Thar 
all  and  singular  person  and  persons  having,  &e.  slmU  have 
"  full  power  and  authority  to  g^ive,  dispose,  will,  or  assign, 
li)  lii-^  last  i*ill  in  writing,  or  otherwise,  by  any  net  or  acts 
«  l^wiuiiy  executed,  two  parts,  &.c.  (o  or  lur  the  advancement 
of  ^is  irife,  or^ferment  of  bit  childPBii,  and  paymenl  of  hb 
debts,  or  otpi^rwise,  at  his  will  and  pleasure."   And  the 
words  or  the  statute  of  34  H.  8.    sbsU  have  fuU  and  free 
"  liberty,  power,  and  authority  to  f^'ive,  dispose,  will,  or  assiijn 
"  lo  any  person  or  person?,  cScc.  two  parts,  &c."    l^pon  which 
acts  b^ing  considered  tO|j;ether  in  fill  their  pacts,  it  was  rmlved 
by  the  two  Cblef  JusticeSt  and  ii»  Chief  Baron,  And  the  court 
*  of  Wards,  that  in  all  ciaes  wbeji  Ihe  Ki^e  ten«t  conveys 
[;  *  164  b.]  bis  land  tor  *ltfe,  year?,  or  in  fail  to  his  ohildven,  or  when  a 
stranger  was  joined  with  the  heir  in  estate,  or  ^hen  a  remain- 
der was  limited  in  fee,  or  when  an  estate  was  (lechired  h\  will 
(all  which  cases  were  out  of  the  sialute  of  Maribridge,  and  lo 
w  bich  cases  no  collusion  canld  have  bten  averred,  as  appears 
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Hf  SJr  Oeorge  Ciinon's  case,  in  the  Sixth  Part  of  my  Reports, 
and  by  our  books  there  cited)  that  in  all  such  caaea,  now  by  tbe 
express  letter  of  tbe  clauiw  of  34  H.  8.  concerning  covin  and  6  Co.  76a. 
collusion,  covin  Tn;iv  ^>e  nvrrreH  for  (!if?  Kins;  hut  only  for  a  Co,  Liu  78  fc- 
third  part,  and  not  for  the  two  parts,  for  both  tbe  acts  have 
enabled  the  King's  tenants  to  dispose  of  two  parts  at  their 
wilb  and  pkilsiires,  as  appears  by  the  express  letter  of  both 
tbe  aiSts;  and  tbarefifre  Where  ito  covin  eoM  bave  been  Co.Lit.78«. 
alleged  for  the  Kins:  in  tlie  cases  aforesaid,  before  this  act, 
row  covin  mnv  hr  n!!r!:^o(1  for  the  third  part  only,  and  thereof 
the  act  of  3^  H.  S.  puts  example,  sHL  tnat  he  may  convey  two 
parts  for  the  advancement  of  his  wife,  preferment  of  his  child- 
ren, and  payment  of  his  debts  (aeainst  which  no  collusion 
could  be  avenrtd  at  'tbe  Common  law)  aMd  Cbnelvdes  witb 
general  words,    or  otberwibe  at  his  will  nnd  pleasure :  "  and 
it  wa?!  ohjrctpH,  that  in  case  where  the  Kinp  tnay  take  advan- 
tai;c  of  collusion  apparent,  or  nverrnb^f  within  tbe  statute  of 
Maribridge,  c.  f>.  lie  his  qui  priniogeniios  el  fKvrcdrs  infrn  ccta-  2  Co. Ma. 
tern  existe tiles  Jiojjare  soientf  Src.  icil.  to  advance  oiily  his  son  21jiit.l09,H0,. 
and  bcfr  of  an  eatate  fn  fee-aintple,  if  ituch  covin  be  wend  by 
office^  tbe  King  shall  take  benefit  thereof.    To  which  it  was 
answered  and  resolved,  that  by  the  express  letter  of  39  H.  8. 
which  enables  the  tenant  to  convey  t^vo  parts  for  the  prefer-^ 
ment  of  his  children,  the  Queen  nlmll  have  l>ut  the  third  part 
in  such  case,  for  the  said  branch  oi  32  li.  b.  concludes,  any 
^  laWf  statute,  custom,  or  other  tbin^  to  the  contrary  not- 
withstanding."   And  so  the  statute  i^ivea  in  many  casea 
remedy  to  the  King,  where  he  had  not  any  before ;  and  in 
some  case  more  benefit  to  tho  =iiHjort  than  he  had  before.  And 
the  case  of  iMyght  as  to  this  point  wa4  Huch,  that  J  cilery 
Myght  being  seised  of  divers  land^  and  tenements  in  the 
county  oi  Norfolk,  In  fee,  some  of  them  held  of  Queen  Eliza- 
beth ta  capite,  made  feoffments  of  divers  parts  of  them  to 
dirers  particular  uses,  to  his  brother  and  others  of  his  blood, 
to  some  of  them  for  life,  and  to  some  for  years,  the  re* 
mainder  to  Thomas  Myght  his  son  and  heir  apparent  in  tail, 
tbe,  remainder  to  Jarory  his  younger  son  in  tail,  tbe  re- 
mainder to  Anne  his  da«g;htiir  in  tail,  the  remainder  t<^ 
Edward  Money  in  tail,  the  remainder  to  JelTery  his  son  in 
tail,  with  several  remainders  over  in  tail,  the  remainder  to 
^^Phonias  Myght  in  fee.    A -id  it  was  found  by  ofiice  af>er  the 
death  of  Jetfj'ry,  that  all  the  said  estates  and  feontueats  were 
made  by  fraud  and  covin,  to  deceive  *and  defraud  the  late  ^*  1G5  a*  J 
Queen  of  her  prerogative,  ward,  and  marriage,  and  that 
Thomas  was  within  the  age  of  twenty-one  years,  and  after- 
wards accomplished  his'  age  of  twenty-one  years,  and  before 
livery  Thoma^?  the  ?on  died  without  issUe;  after  whose  death 
another  office  was  fnund,  anno  Icrlio  Jacnhi^  with  all  the  spe- 
cial matter,  and  Queen  Elizabeth  granted  the  ward  and  mar- 
riage of  Thomas  the  Son,  to  R.  Chamberlain,  &c.  and  that 
Thomas  the  ion,  after  his  fall  an^e,  died  without  issue  of  hit 
body,  before  any  livery  prosecuted,  and  that  Jefiery  the  son  is 
fais  brother  and  heiri  and  within  age,  and  also  next  heir  to  the 
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fiaid  Jefibry  the  father.  And  H  was  resolved  by  the  Court  of 
Wards,  in  (he  tin>e  of  Queen  Eliznhpth,  that  although  the 
covin  was  I'uuiid  by  ofiice,  that  vrt  the  Quocn  should  have  but 
a  third  part  of  the  proUt«,  aad  not  titu  uhole,  tor  the  causes 
and  refttoos  afbrenid,  and  accordingly  the  Quean  had  bat  the 
tbtrd  partgif  thatirofitsywhicbconeura  with  Iberaiolution  before. 
It  was  also  rcsolvad  by  the  Justices,  that  aflartbe  death  of 
Thomas  vvitliout  issue,  JefTery  should  not  bo  in  ward,  tor  the 
Co.llt.78a»  covin  could  not  oxteud  to  Jetlcry  a»  heir  to  Jetiery  the  tulhcr, 
lOGi^so'b  ^"^^^  feofi'ment  he  was  the  youngest  eon,  aud 

I>7cr378.pi.74<  remainder  was  limited  to  him  to  take  efl'ect  after  the  dralb 
of  Thimias  the  eldest  son  withoat  isroe,  and  the  Queen  bad 
once  taken  advantage  of  the  statute  after  the  death  of  JefStfjt 
and  after  the  death  of  Thomas  the  son,  he  cotiltl  not  be  in 
ward;  for  JeflVry  the  clainied  by  force  of  a  renuiinder, 
and  Thuiuas  had  nolhini;  but  in  tail,  and  he  is  dead  without 
issue.  And  it  was  also  resolved  by  the  said  Justices,  that  if 
the  Kind's  tanaat  leave  a  third  part  to  the  Kinf ,  Ihat  no  covin 
or  collusion  can  be  averred  for  the  two  part::,  for  the  letter 
and  intent  of  both  the  acts  was  that  the  Kini;  should  be  satis- 
D|cr376*^^«  tied  with  the  third  part  ;  and  therewith  agrees  Dyer,  10  Eliz. 

in  the  Ix>rd  Dacre's  case,  u  here  it  is  said  that  this  is  the  very 
mGaning  of  both  statute^  joined  together. 


[16511.]      ^  DIGBY'S  CASE, 

•  Mich.  8  Jacobi  1. 

The  King  shall  never  have  wardship  or  ^mer  tetsia,  hot  where  there  is  an 
"  *       '  heir  gmeral  or  special. 


Sib  Everard  Digby  seised  in  fee  of  the  manor  of  Stoke  in  ths 
cotiaty  of  Rutland,  and  of  the  manor  of  Tilton  in  the  eoonty 

of  Leicester,,  held  (by  way  of  admittance)  of  the  King  by 

knij^ht's     rvice  in  capiic^  by  act  executed  in  his  Hfetime,  and 
before  any  treason  by  hiiu  committed,   conveyed  the  said 
iitauors  tu  the  use  of  himself  for  life,  and  afterwards  to  the 
use  of  his  eldest  son  aud  heir  apparent  in  tail,  with  divers 
,renaiaders  over  to  bis  other  issues;  and  afbsrwards the sud 
'Sir  Ev.  Digby  was  attainted  and  executed  for  the  heinous aad 
(a)  Bfllccr's      horrible  (a)  powder  treason,  committed  after  the  said  convey 
Chron.433.      ance,  his  eldest  son  brinir  then  within  afje.    The  qtiestion 
was,  ivhetber  the  wardblup  of  the  body,  or  of  ilie  third  pari 
of  thu  bdid  manors^  &liuuid  be  to  tiie  Kingi  by  force  of  the 


WOioo's  Hbt. 
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■tetirtm  of  asft34  H.a  And  it  was  moWfld  bjr  tira  two 

Chief  Justices,  the  Chief  Baron,  aad  the  whole  Court 'of 
Wards,  that  the  King  shall*  never  have  (a)  wardship  or  primer  fa)  10  Co. 84, 
seisin,  but  where  there  is  en  heir  general  or  special  (a).  For 
the  said  statutes  oi' (b)  32  &  31  H.  8.  ^ive  wardship  or  primer  (6)  32  H. 8. c.l. 
seisin  to  the  King  io  divers  cases  where  there  is  no  descent;  p  Hltl'^^ 
atir  Um  King's  tammt  conma  Ma  tend  for  tho  adfuieoiiieiit 
of  his  wife,  preferment  of  hb  children,  or  payment  of  hb  debto ; 
but  doth  not  give  wardihip  or  primer  seisin  in  any  case  where 
there  is  not  any  heir  £^eneral  or  special ;  becau<<e  wardship  or 
primer  seisin  ou^ht  to  be  of  the  land  of  some  ancestor  who  has  Co.Lit.fol. 78 «. 
an  heir.   And  the  words  of  the  writ  of  Diem  clausit  ejciremum^ 
or  Mmidmmii^  as  well  after  as  before  the  said  aCaluteb  are,  lo  Co.  ss  a. 
£t  quis  prapmquior  kmret  eJuB  ftl«  Also  livery  ought  to  be  ^l'^^^^* 
sued  in  the  name  of  the  heir :  bnt  it  was  agreed,  that  in  some  i>y,  155,  p] '22. 
case  the  King  shall  have  wardship,  or  primer  *8eiain  of  the  f  eifiG  B*  1 
son,  although  the  father  be  attainted  of  treason  ;  and  thereby 
the  blood  corrupt.    And  therefore,  if  (c)  tenant  in  tail  of  the  (c)  2RoU.38. 
King's  gifl^  to  hold  by  knightVservice      eopito,  had  been 
attainted  of  treason  before  the  stat  of  (tf)  86  H.  8.  and  died,  CcLIcsm 
his  son  within  age,  in  that  case,  althoui^h  the  blood  is  corrupt,  4'iq,{°J2 
yet,  because  by  force  of  the  f^tatuie  De  donis  conditionalibusj  ico.  22iu 
the  land  notwithstandin!^  Ruch  attainder  descends  to  the  son  (b),  7Co.a3a.34b. 
he  shall  be  in  ward  to  the  King,  because  he  is  a  special  heir  in  12^0*6*** 
such  case,  and  that  is  proved  by  the  book  of  7  H.  4.  92  a.  b.  3  co?io'b. 
where  the  case  was,  King  R.  8.  bv  his  letters  patent  granted  2f>  h.  8.  c!  13. 
divers  manors,  &c.  to  Thomas  Holland  Earl  of  Kent,  to  have  {^^"^^'152 
and  to  hold  to  him  and  the  heirs  of  his  body;  and  afterwards  2RoH.Rep3i4 
the  Earl,  1  H.  4.  made  an  insurrection,  and  levied  war  against  315,318,319/ 
the  King,  and,  committing  the  said  treason,  was  killed  with- 
out  judgment,  his  son  Edward,  within  age ;  after  whose  death  3741 4i6',4i8' 
the  anid  Thomas  Earl  of  Kent  was  attainted  by  PeriinnieBt  of  420, 501,  Mali 
high  treason:  and  ferther  it  was  ordained,  that  all  bis. lands  ^^j^^^^j^ 
in  fee  simple,  and  no  other,  should  be  forfeited ;  by  reason  of  75^  75^  77,* 80,* 
which  act  of  Parliament  the  King  seised  the  said  manors,  and  Cr.Ctf.4W. 
they  were  in  the  King's  hands  during  the  nonage  of  Edward  p^f^j^* 
the  sou,  aud  afterwards  the  said  Edward,  at  bis  full  age,  sued  Heu!  151/157. 
out  of  the  Chancery  a  writ  of  Aiaadamus,  by  which  the  said  Godb.300,303*, 
gift  and  tenure,  and  that  the  said  Edward  was  heir  per  formam       ^08, 309, 
doni  was  found;  and  thereupon  the  said  Edward  came  into  the  32i|38^aB! 


Chancery,  and  prayed  to  have  livery :  and  there  it  was  re-  324. 
solved  by  Norton,  Tremain,  Hulls,  Hankford,  and  Thirning,  ^^^2h' 
that  in  such  case  the  son  shall  be  in  ward,  and  although  the  Hob.334,339, 
King  seised  as  for  forfeiture  of  treason,  yet  when  the  King  is  340, 341,  S43^ 
in  possession,  the  law  will  adjudge  him  in  by  reason  of  ward-  'jjg*^*^* 
ship,  because  this  is  his  best  right;  for  the  law  more  respects  Dyer 332. pi jy, 
a  small  estate  during  the  minority  of  the  i«sue  by  rijrht,  than  343._pl.46. 
a  great  estate  in  fee-simple  by  wrong.  But  there  Markhura  Co.EQt.422«. 
held,  that  when  the  King  seises  any  land  by  forfeiture  of  trea- 

(a)  The  feadsl  teaaret,  together  with      (a)  Tid.  aote  (1)  X^MfMi^  CMt,  t  Ce. 
their  oppressive  cooseqaSMSS,  aMIdwd  bj    10  h.  Vol.  II.  p.  t7. 
Stat.  It  C«c  t.  c.  84* 


* 
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son,  or  ofber  cause  datnitng  fbe,  allboilgh'dnd  ^bo  datMS' 

rie;hi  tn  the  land  cnnips  info  the  Chancery,  and.prays  a  ^aif- 
dnmiLs^  those  oi  Ihe  Chancery  fthall  not  grant  it :  and  Gascoi^n 
said,  that  all  the  matter  in  this  oase  is,  if  the  writ  of  Alanda'. 
mm  ifltiied  wall  out  of  tiM  Chancery  or  not ;  and  all  iMt 
appftorsby  Ibo  Miid  boeb«.  And  it  amreedy  'tbat  iftbera 
(n)  3  Co. lOb.  he  (<i)  (i^randiather,  father,  and  son,  and  the  grandfatber  it 
S^nR''*32f  ^^"^"^  ""'^       father  is  atfalnfed  of  high  treason,  and 

325^ 418 '428,'  <^^^'^-,  nnd  afterwards  the  grandfather  dies  sei>ied,  although  the 
4<J6, 504,508.   biood  be  corrupt,  yet  the  land  shalt  descend  to  the  f^on  per 
formtm  dmL  and  this  descent  shall  toll  an  eotry,  for  the 

Hob.  J4j.  •    •    i.    J    J  _A 

cro.Ei.28.  wmbydeaoent, 

1  Jones  82. 
1  Sid.  199. 


[166b.]  THE  EARL  OF  CUMBERLAND'S  CASE, 

Mich.  7  Jacobi  L 

Kbg  £.  by  letters  patent,  granted  the  castle  and  manor  of  S.  inc.  to 
B.  C  la  talt  Kiag  H*  6.  gtaate^  to  T.  fhe  nversiett,  of  tile  «M 
eMileaad  muer  of  8.  fte.  with  the  apparleaaMMiaiid  abo  the  aaaor 
aedoisllesfoitnid.  field,  admitting  tbe  pant  to  R.  C  was  Toid» 
ike  caade  aod  nuimr  paaed  by  tbe  later  jpail  tH  T.  &  ia  fee  auafler 


SeeBUaaer     In  the  great  case  of  the  Earl  of  Cumberland,  beard  in  the 
f**»  „         Court  of  Wards  tWs  term,  before  the  Earl  of  Salisbury, 
i«39,40»4l.  If  ast^  of  the  Wards  and  Llvefiee,  with  4be  assistance  of  the 
two  OMef  Justicflt  aiia 'Chief  Baroff)  Ibftfao  castle  and  nmner 

of  Skipton  in  Craven,  &t.  in  the  county  of  York :  ft  wan  held 

by  the  two  Chief  Jiiaticea  and  ('hiof  Baron,  thnt  whrrp  Kin^ 
E.  ^.  hy  liis  letters  patent  had  i^rantod  (lie  said  ca5*t!e  and 
manor  of  Skipton  in  Craven,  &c,  to  Robert  de  Clifford  in 
tail,  King  H.  6.  concessit  (as  it  was  found  by  oHice)  Tho, 
IJamhio  Clifford  (eouein  and  heir  of  the  body  of  the  laid 
Robert  de  cTillbrd)  reoersioH*  prmd^  caHriH  moMrH^  SkiptM 
in  Cravrn,  St.  rttrn  ^ffi'i  perfinen*  flection  castrrtm  Sf  manerium 
pr<Td\  that  admittin^^  that  tbe  said  e^rnnt  in  tail  to  the  said 
Robert  de  ClilVurd  wus  void  (which  was  only  put  by  way  of 
admittance,  ^  ithout  prejudice  to  any  of  the  parties^)  that  yet 
Laoe  iW43i»  '  ^      eaetle  and  manor  did  pns  by  tbe  later  great  to^  Tho- 
.  ,         >   ma  Lord  Clifford  in  fee-simple  in  poncaariaa*    Far  tin  iateat 
of  King  H.  6.  was,  that  be  it  in  possenion  or  reversion,  it 
should  paasi  and  hiii  worda  agree  with  bis  intent;  Ibr  first,  he 
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grants  (He  reYersion^  if  ihe  first  estdte-taii  was  good ;  aiid  if 
the  «8liit8-taU  wm  not  good,  Hicni  Iw  ftvilier  granto^tbe'VMii 
manor  In  posMfiston,  and  so  bit  words  in  his  letters  inteiit 
agree  with  h\%  intention,  and  both  agree  frith  the  law.  ikm 

mvtny  leases  made  by  thf^  Kins:  nnd  other  his  progenitors  before  : 

him,  to  one  to  b^in  atter  the  determination  of  sueh  a  lent^e, 

tf  the  lease  be  good,  and  if  the  lease  be  not  good,  from  tueh 

a  feast,  and  soeb  leases  are  good.  'Nete  reader;  aa'to-^tiMi  [*I67«,J 

reeital  of  an  eitat«-4ail,  iir  l^ae  f«ir  tiCe  er  jmt^'by  thmm 

words,  meniionatur  fire  concedi^  or  dimitti^' 9f€,  Itwas  lrat  of 

late,  («ncl  yet  of  good)  invention,  but  thp  ancient  form  vvn9  to 

recite  the  fiT-st  ^^nint,  and  to  £;rant  tlie  reversion,  and  farther 

to  grant  the  lands  in  possession,  and  these  several  grantg  in 

(a)  a  patent  are  as  good  and  strong  in  Jaw  as  if  tbe  Kin^  by  [a]  Cart.  uo. 

a  patent  bad  recited  the  e>tate4aiiy  and  granted  the  reveesfen,  ^ .1.?* 

and  by  another  patent  had  granted  the  land  in  possession  ;  ilVi^^s^s. 

without  question  the  one  or  the  other  will  be  s^ood ;  so  ia  it  SUbiMI*' 

when  the  several  grants  are  contained  in  one  and  the  same 

patent ;  for  {h)  frustra  fit  per  p/um,  quod  peri  potest  per  pauti-  f*)  9  Co.  fi5b. 

ora.    And  the  opinion  of  (c)  llussy,  C".  J.  in  9  U.  7.  2  a.  b.  3  Bui^J^  Y^q*"' 

is  good  law,  if  it  be  well  understood ;  for  non  in  le^do^  $ed  in  Nov.     '  * 

intelUs^endo  leges  cmuitkmi.  For  wfaeaa^Maailb,  -tt  h  dear,  if  1  i^'<>n. 

the  King  intending  to  ratify  and  confirm  a  grant  made  by  his  SjJ^iiJj^yfc^ 

prrdccc-^or  of  a  franchise  by  his  letters  patent,  and  he  ratifies 

ami  confirnif  the  estate,  and  further  adds  this  cl9M«;e,  dnmus  et 

concedunus  i  tiiis  18  but  u  void  ^raut,  wliicli  uu^ht  lu  be  thus 

intended,  tliat  -Ibr  fbar  t>f  a  rorfbitnre  of  the  franchise,  the 

patentee  took  a  confirmation  of  the  successor  King,  which  is 

sufficient  (before  office  found  of  the  forfeiture)  to  discharge 

the  patentee  of  any  forfeiture;  and  therefore  he  well  said,  that 

thr  siil)spqiient  words,  damm  et  conccdimus,  are  but  void,  for 

the  King  in  such  case  has  not  anv  estate  grantable  ta  laiv 

Mbre  ofiee  fbnnd»  and  iherefcra  or  aenessity  it  on^bt  to  take 

eflect  by  way  of  eonfiiMtion,  and  cannot  oonre  hjr  way  of  viii.Ab.Pi«nff. 

grant,  and  all  this  appears  by  Huesey'e  reason  expressed  in  Fc3.il.  8. 

the  said  book,  why  damus  et  ctmcedinms  in  such  case  are  void : 

for  (as  he  saith)  (if)  it  shall  not  pass  by  this  confirmation  and 

by  grant,  liieu  it  shall  enure  by  way  of  confirmation,  and  not 

by  Vrpf  grant.   Viik  11 E.  4.  I  b.  7  H.  7. 14  a.  b..  Flow. 

Cfom.  997.  But  in  the  case  at  bar,  tfaere  ia  not  ai^  eonfirma* 

lion  which  presupposes  that  the  King  has  but  a  titie  or  right 

rot  grantable  ;  but  both  estates  as  well  of  the  reversion  as  of 

the  possession  are  grantable  estates,  and  so  not  like  the  said 

case  put  by  liussey.    And  when  the  King's  charter  may  be 

taken  to  (d)  two  intents,  and  both  intents  are  of  effect  and  (</)  i  Co.  45  a. 

good,  in  many  cases  it  shall  be  taken  to  stich  intent  which  is 

most  beneficial  for'the  Kine;  but  if  it  may  be  taken  to  one  iicto.lla.li. 

)  intent  of  efit'ct  nnd  good,  and  to  another  intent  void  and  Bulstr.6.Kelir, 
of  none  effect,  it  shall  be  tal^cn  and  construed  accordinir  to 
such  intent,  that  the  King's  grant  shall  take  elVect,  and  wliich  3  u-on.  243. 
in  judgment  of  law  stands  with  the  King's  intent,  for  it  was  2  Roll.  2uo. 
not  the  King's  intent  to  makenToid  grant;  and  therewith  /^J^Xouji56«. 

6Go.5Sa. 
11  Co.  II  a.  b. 
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(«)  1  Co.  45  a.  iBttreei  tbe  book  in  (a)  91  E.  4. 44.  in  tho  Abbot  of  Wal- 
*107  bw  J  tfiun's  cuo:  the  reason  and  rule  of  whicb  *book  oTor-role  (be 


R.  3, 4.  cQge  now  in  queltion :  idU  either  to  make  the  ^rant  good, 
iiCo.  ®^       reversion,  if  the  former  ^rant  in  tail  was ^[ood, 

3  Keb.  234.  or  of  the  possession,  if  the  former  grant  was  void,  or  if  no 
B^p^ft  91^'  grant  was  made  omnino,'  but  not  to  make  the  King's  grant 
Br.  Mm  71,  Qiiefly  ^otd,  aa  well  of  the  revernon  as  of  the  poieeasiooy 
Br'smnpt.  9.  when  the  King  has  either  the  reveraion  6r  the  posseaaion  in 
Br.  Expos  iiim.  So  it  was  held,  if  the  King  grants  iolum  iilud  maneriuM 
Jo^^*^iiVk  she  firmam  dr  D.  or  totam  illam  rectorinm  tive  advocationcm  de 
331  b.  /A  that  if  the  King  has  a  manor,  or  a  larm  and  no  manor,  or 

Flt«.  Onuit29.  a  rectory  impropriate,  or  an  advoweon  and  no  rectory,  that 
uitfd.5M.  wbieh  the  King  has ahnll  pass;  for  the  effect  of  the  grant  io, 
SlolLRap^STS.  be  it  a  manor  or  farm,  rectory  impropriate  or  a4voiraOB|  that 
a  Sid.  82.       which  the  King  In  truth  has  shall  pass  (a). 

(a)  Upon  the  subject  of  gnats  hj  the  King,  tid.  aota  (ES)«I  $eq*  AUtm  fFood'M  c«v, 

1  Cp.  41  a.  VqU  I.  f»  101. 


[168k]  .       PARIS  STOUGHTEE'S  CASE, 

Hil.  7  Jacob!  I. 

Which  began  Mich.  7.  of  the  same  King, 

A  Jlf«Rteftef»lpmAMi  fsciliiv a fomer  cOce,  •*thal  P.S.  «  adied  of 
•«  acertafannaaor,  aad  died  tsM  the  fid  Ffllimry,  40  Klis.&c  wmi 
**  that  the  said  rnnor  was  held  at  the  time  of  the  death  of  P.  S.  of 
**  Q,  Bliz.  in  socage,  &c  "  wa<!  awarded,  7  Jac.  to  enqu  ire  whether  the 
said  manor  at  the  time  of  the  death  of  the  said  P.  S.  was  held  of  the 
King  by  knightVserrice.  By  virtue  of  the  writ  it  was  found  that 
the  said  manor  was  held  at  the  time  of  the  death  of  the  said  V.  S.  of 
the  late  O.  Bill,  by  knightVsernce.  Held,  the  writ  of  MOimt  Atftd- 
rm/Mm  itfrepagaaat,  sad  gave  ao  aalhority  to  fiod  nich  oSce  as  wit 
foaad* 

A  Jifrh'us  inquirendum  '•hall  1)0  award«*d  on  a  stirmtsr  in  Court  that  the 
landkarc  of  greater  yearly  value  than  is  declared  in  the  office.  So  ou 
a  surmise  that  tlicy  are  held  by  other  itervices,  or  that  the  party  is 
seised  of  another  estate  than  is  fooad  in  the  office.  But  if  in  these 
cases,  OB  the  writ  of  Mdhu  Aifubtniumi  it  be  again  foaad  tgaiast 
Ibe  King,  the  King  shall  not  have  a  aeir  writ  of  MHtn  imqmlrendum. 
After  oflce  found  against  the  King,  the  Court  shall  not  in  sound  dis- 
cretion award  a  Melius  inquirendum,  iinlrss  on  Some  tnattrr  of  record^ 
or  some  other  pregnaat  matter  to  shew  the  former  to  be  nmtakcn. 


I 
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Paris  Stovobter  was  seised  of  the  manor  of  0?er-Stoiighter  Ley  34*  * 

in  the  county  of  Gloucester,  to  him  and  the  heirs  males  of  his 
body-  and  had  ismie  Chambers  Stoughter,  and  died  t  by  writ 
of  3/(indumuSj  anno  2  Jac.  it  was  found,  that  the  said  Paris 
was  seitted  of  the  said  manor,  as  is  aibresaid,  and  died  seised 
tbe  92d  of  Feb.  anno  40  Eliz.  and  that  Cbanibers  was  hb  son 
and  heir ;  and  that  the  said  manor  was  held  at  the  time  of  the 
death  of  the  said  Paris  of  Queen  Eliz.  as  of  her  manor  of 
Ncthcr-hall  in  the  said  county,  by  fealtv  and  rent,  in  free  and 
CO  nun  on  socage,  &c.  Trin.  7  Jacobi  a  Melius  inquirendum  was 
awarded  (a),  reciting  the  former  office  to  enauire  only  of  this 
point,  wt^ber  the  said  nwnor  of  GNrer>Stoiigliter  at  the  time 
of  the  death  of  tbe  said  Paris  was  held  of  our  sovereign  lord 
tbe  King  in  capite  by  knight^s  service,  or  otherwise  by  knight*8 
service.  •■By  virtue  of  which  writ  it  vras  found,  that  the  said 
manor  was  held,  at  the  time  of  the  death  of  the  said  Paris,  of 
the  late  Queen  Elizabeth  by  knight^s  service,  as  of  her  manor 
of  Netber-Stou^hter,  and  that  at  tbe  lime  of  tbe  taking  of 
the  same  inquisition,  tbe  said  manor  of  Over-Stonghter  waa 
held  of  the  Kin^  which  now  is,  by  knight's  service,  as  of  his  said 
manor  of  Netlier-hnH.    And  it  was  clearly  resolved  by  the 
two  Chief  Justices  and  the  Chiet  Baron,  that  tbe  said  writ  of 
Melius  inquirendum  was  repugnant  in  itself,  and  gave  not 
^authority  to  find  such  office  as  was  found.  For  the  said  Paris  £  *168  b.  j 
died  40  £lis«  and  the  writ  of  Meliut  hupurtM^^  was  to  ; 
enquire  whether  at  tbe  time  of  the  death  of  the  said  Paris  the 
said  manor  of  O.  was  held  of  our  lord  the  Kini^  which  now  is, 
which  was  impossible  and  repugnant,  that  in  anno  40  EI.  the 
said  manor  of  O.  should  be  held  of  our  lord  the  King,  who 
Chen  was  King  only  of  Scotland,  and  not  of  England.  And 
although  tbe  finding  was  well,  yet  forasmuch  as  it  was  witbont 
the  Warrant  of  the  writ,  all  was  insufficient  and  void,  and  a 
new  writ  of  Melius  inquirendum  ought  to  be  awarded.    Vide  F. 
N.  B.        D.  that  a  Melius  inquirendum  pliall  be  awarded  on  a  nfeUm  infpn^ 
a  surmise  in  Court  that  the  lands  are  ot  greater  (a)  yearly  rmdum  ahAii be 
value  than  is  declared  in  the  ofiice,  and  by  the  like  reason  on  a  ^^j^-^* 
surosise  that  they  are  held  by  other  services;  or  that  he  is  comt  that  the 
aeised  of  another  estate  than  is  recited  in  the  office.    But  it  l^^nds  arc  of 
was  resolved,  that  if  on  the  writ  of  Melius  inquirendum  in  JX^uimi? 
these  cases  it  be  agairj  found  n^jninst  the  King,  the  King  shall  declared  in  the 
ijot  have  a  new  writ  of  Melius  imjuirenJuni,  and  that  for  three  of^ce  -  so  on» 
reasons  ;  1.  Because  then  there  would  be  no  end  thereof;  but  are'hefd 
aueh  writs  would  issue  infinitely,  4-  +  infimtim  in  jure  repro*  hj  other  *er- 


hatur,  2»  As  if  a  writ  of  Diem  dausU  extremumf  ot  Mimda»  ^      or  th.u 


tbe^Mm  is 


tdsed  of  Mother  estate  than  U  found  in  the  oiice.  But  if  in  these  esisa  on  the  writ  of  ^ 

rendttm  it  be  (i^ain  found  Rija'mst  the  King,  the  King  shall  not  hare  a  new  \rrit. 

(a)  Dyer  155.  pi.  22.  F.  N.  iJ.  255  b.  d.  iJ  Co.  y2.  f  6  Co.  45  a.  7  Co.  44  b.  12  Co.  24. 
3  loot  340.  2  Bnlst  99.  Hob.  1S9. 


(a)  "A  Meltut  inquirendum  is  graalable  //u4  in^utrenifMin  is  fur  the  Crown,  who  can- 

««  only  on  the  part  of  the  Crown  :  bot*  when  not  traverse  M  the  subject  can,"  per  Lord 

thert-  is  anv  miiibchaviour  in  the  execution  Bardwicke,  rr  parte  Hobertt,  3  Alk.  6.  In 

uf  ainuqiiisition«  it  must  be  examined  into  t  what  casis  a  JJriiui  inquirendum  is  giant- 

-•^sndif  the  Court  Me  cause,  they  may  quash  able,  and  in  what  roaimav  Tid*  Tin.  Alk 

H,  and  dtrscta  rcw  consMoii*  Bute JC(r*  iMelies  laqnir.  A.B.C. 


Diyiiizeo  by  Google 


MU^  Sre.  k  ftnmd  agaiMfe^iak^-  lw  te^diiiiliiot  be  aotw 

writ  of  DiemttlausHtatrenittmi  or  mandomm  awarded;  so  if 
upon  the  AfeNtts  it  he  foiTnd  a^tnst  the  Kinflf,  no  Melius  shall 
«)Co.Lit.77b.  be  farther  awanicd.     Vide      Eliz.  Dyer  («)  29^^,  the  Meliun 
292.pL71.  29  in^  the  nature  ot  the  iir^l  writ  of  IHem  clausU  exlrcmitm, 
a.  If  oAee-be'ftNMid  for tbe  King^.  He  party  griticd  ntajr  tn^ 
verse  it  ;  and  if  tiM  trairerae  be  foand  against  hidii^  it  nriwii  aa 
end  oi!  tkeibvsinesa*    So  if  it  be  found  for  him  who  tenders 
After  nffice  traverse,  it  f^hall  bind  the  Kinsr  a^  to  this  matter.    And  so 

found  aipuMt  whert  the  first  office  is  found  acaiiist  ihe  Kin^,  and  (he  Afrliut 
Cmi!?sfalfnot  •«9''**'^'td!«w  also,  lh«  Kiag  Uiereby  is  bound  frojn  iuiviRg 
in  sound  dis-  wwlligg  MUk»  mqtiirmtAm  for  tbci  mmm  »itf  r ;  fortheeoH* 
cretioa  award  a  |MMitt«B  dturw  w  sboM  Hi*  jMiilmi  and  tlitt.aiiparkiitive  afaora 
^JISJIi^cii  tfai>eoaB|mi«tire,  and  a0tMi|Miiatf?e  «^  compniiv«i  no 

on  some  matter  more  th*n  supcrliitive  upon  Piiperlalive.    But  if  npon  the 
of  record,  OT     Melius  inquirendam  it  be  found  for  the  Kii^,  yet  the  party 
Irlliwumat-  g"«*ed  ©ay  traverse  it :  and  it  stands  Wilk  reason,  that  when 
ter  to  shew  the  officft  ia  found  for  the  King,  tint  foraismeh  as  the  party 
former  to  be    rrieved'b  iiol«o«ct«dcd  by  it,  but  may  traverse  it ;  ao-  wfaan 
^"'^'^'^       It  ia  found  sgmnst  the  Ring,  fowaiB«ch  as  th»  King  canni 
(ravprfje  it,  that  hn  should  have  a  writ  of  Melim  inquirendum^ 
and  yet  the  Register  hds  not  any  writ  in  such  case.  Note^ 
(I)  Le^26.     reader,  it  appears  by  the  statute  of  {b)  Lincoln,  made  29  £.  1. 
3liHl.liii^4B9.  that  At  the  coromen.  knr  the  escbeatoca  naed  toaeise  the  lands 
[ •  lG9a.  j  of  tbetKii^g^a  laMfilibtlbM  office;  aad  tbereforo  it  ia  %iia«lad 
S8  H.6. 9  b.     by      statute^-  tlmt' when  inquisitions  Are  found  by  writ  before 
StandJ!rMr.81,  pRohrators,  quod  nihil  tenelnr  de  ipso  dom''  lie^e^  etc.  quod 
slal  'un  ab&^ue  dilaLione  rnandettIT  per  brczc  dom*  -^^^^  Can* 
celi'  prcBCtpiend*  quod  Escheatores  de  lerris  4*  tenementis  sic  in 
manus  donC  Regis  per  ipsos  capV  manus  tuas  amovcant  ommuOf 
4g»  s^ha  ttmperdm^  Regi  quod  si  paUm  Mteiealeref  «M9 
manus  omoveriM  (per  breve  iptius  domkd  lUgiif  uiprmtf  wti^ 
aliquid  contigerit  inveniri  in  Cancellaria  rel  art  Scaccariumj  vel 
alibi  in  cnr^  ipnins  dom''  Jlegis  per  quod  custodia  ierrarum  out 
tenementorurn  eorundnn^   de  quibus  Escheatorfft  manrof  mas 
amocerirU  in  Jbrma  prced'  dom*  Regi  perlineatf  uuod  slaiim 

prmmmtiatwr  Hie  per  hme  de  Qmemanm,  Sfc,  And  tbia  act 
doth  not  make  againal  the  said  resolutiontt  fortwofeaaoM 
1.  It  is  a  rule  in  law,  and  affirmed  by  this  act,  that  where  the 
King^B  hands  are  once  removed  by  matter  of  record,  there  for 
'  any  title  ancienter  than  the  amover,  the  Kin^  f-haii  not  rehf  j-e 

upon  any  new  office  found  without  a  iScire  Jacias ;  and  that 
(c)  Br.  Sebe  eppeani  ia  (c)  88  H.  6. 9  b.  (d)  9  Ed.  4w  fil  b*  Vidr^  ik 
B^  K^    ri  Bat  in  the  case  at  bar  liiafB  WW  navor  any  seisure  iiilia 

(lO  BrTsSw*  tlie  King*a  bands,  and  by  consequence  there  could  be  bo 
fnpia<«  135.  Amoteoi  nutmes^  and  therefore  this  case  is  clearly  out  of  that 
?J r2^1S  sSfi*  -^^  Escheator  (e)  before  office  found, 

}^  *  '  cannot  seise  any  lands  into  the  King'u  hands ;  but  the  seisure 
VkmA.4$& a«  oagkt  to*  bo «fikar  offioe-foaiid  ;  and  tliat  appears  by  tha  atatote 
Br.cMkf^lM.  1.  cap.  S4i  Ftd^  5  Bd.6i  Br.  oifie*  5&  and  mt 

•    '  other  books^  and'So  is  the  common  experience  at  this  day ;  and 

therefore  the  case  at  bar  Is  out  of  the  said  etattite.  And  true 
iiitf  Ibat  aClcr  a  .£iicni  cimuU^  extreammf  or  Mandamut,  Ss^ 
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■warded  and  found  againvt  the  Kinff,  no  new  writ  of  Diem 
eUntiit  eipiremum^  or  Mandamm^  fthail  iwue,  an  it  ie  held  in 

(fl)  4Hcti.  7.  15  b.  &  16  a.  14  Ed.  4,  5  a.  15  Ed.  4.  11.  8  El.  fa)Br.o§le«, 
Dyer  {(j)  248  &  249.    Rat  in  such  case  a  ^vrit  of  Melius  iuqui-  &c.  33, 
rendum  shall  issue,  as  is  aforfvnid,  and  as  the  common  cotirsr  Dvt-r'""!  249! 
in  the  Court  of  Wards  is,  and  always  lias  been:  and  wiih  this  pL81,8£ 
difference  all  the  books  are  well  reconciled,  and  agreed  ;  sic 
interpretare  Sr  coneordare  Itga  iegibus  ett  cptimus  inierpiretandU 
modus.    But  in  good  discretion  no  Melius  inquirendum  shall 
be  awar4ed  after  office  found  agains-t  (he  King,  w  ithout  sight 
of  Home  record,  or  other  pref^nRnt  matter  for  (he  King^,  for 
avoiding;  of  ve.valion  of  the  sul>jc('t  (h).     Vi(fe  1^  Eliz.  Dyer 
(c)  ^iji.    1l  is  found  by  olBce,  on  a  Diem  clausit  exlremum,  (c)  Hob. SO. 
that  th«  land  wai  held  ie  domina  Re^inay  sed  per  qute  sermHa  DyerSskpL 
juratores  ignorant^  whereupon  a  Melius  inquirendum  was      j^.^  ^ 
awarded,  by  which  the  tenure  was  found  of  a  subject,  and  all     '  * 
other  points  certainly  found,  by  that  the  first  office  is  void  in 
all  per  sensum  statuti  de  2  Edw.  6.  {(f)  cap.  8i    And  all  (hcse  i^)  2  lost. 688, 
resolutions  were  affirmed  for  t^ood  law.    Mich.  8  Jac-  *by  the  p^^*  ,/.q  ,  ^ 
•aid'Cbi^r  Jasffees  aad  Clit«f  Baratiin  ^Stephen  {e)  Oarner't  L  1^.37  2^ 
case  fn  C»rfa  Wardomm^  Ibr  landa  In  F«ri«eby  and  Steeping^  ' 
In  the  county  of  Lincoln,  as  to  (he  ^aid  Writs  ef  Melius  inqiii- 
rendt/ffK  where  it  was  found  by  the  fir«5t  office,  that  the  lands 
were  held  of  Eustace  Hart,  E^q.  and  his  wlfl^,  as  in  the  t'mhi 
of  his  wife  of  their  manor  of  Steeping :  and  upon  the  Melius 
it  wag  fifond  tMtthe  said  hinda  wem  held  of  S»r  Elw.  Ckrra^ 
Kni^bt,  as  of  his  manor  of  Monkthorps  and  notwithManding 
thta  variance  of  the  office?,  yet  it  was  resolved  ut  supn&,  that 
no  new  writ  of  Metius  fboold  inue^  for  the  reatons  and  eauies 
before  alleged*  ^ 


'   (b)  In  Knit^ht  ex  |»rte  Dupletsis,  9  Yea.  er  aoBM  other  pregnant  matter,  to  shew 

SBb,  Lord  ChanrpMor  Harrlwirkj*  oh««i"rT(*5  the  formrr  commission  to  be  mistaken;" 

**  the  ritlfl  is,  tbal  in  souud  ^iSCfcUou  and  tiiat  htuughter's  case  was  determined  by 

the  Court  •boiild  aot  avaid  hJidtm  iuqid-  great  men,  ana  that  upoa  grooadl  of  eiuitj 

fieudmmt  mkm  oa  tone  natier  of  record,  as  well  at  law. 
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[  170a.]  TOURSON'S  CASE, 

Paacb.  8  Jacobi  1. 

Au  inquisitioti  Guding  a  person  an  idiot  d.  nalivilale,  entities  Uie  K.incr  tor 
the  profits  of  the  idiors  land,  from  the  time  of  fiodiog  the  office; 
but  shall  have  relation  back  to  the  time  of  hu  birth,  for  aToiding  all 
mene  Mit  done  by  him* 


WiiiLf Av  TouBfoiTy  an  ideot,  A  naUvUate^  by  fbree  of  a 
remainder  after  the  deatk  of  bis  father,  was  joiotJy  seised  with 
his  elder  brother  for  term  of  their  lives ;  the  lessor  parchased 
the  estate  of  the  eider  brother,  and  took  the  boay  of  the 
ideot,  and  all  the  profits  of  the  land,  and  afterwards  William 
Tourson  was  found  an  idiot  d  nativilaU  by  ini^^uisition :  the 
qoeition  waf,  whether  the  King  shoald  have  the  mesiie  prelitf 
of  the  moiety  from  the  time  of  the  fint  seisin  of  the  idiot,  or 
from  the  time  of  the  office ;  and  it  was  resolved,  that  the  King 
should  not  have  the  profits^,  but  afler  the  office;  and  yet  to 
some  intent  the  office  shall  have  relation  from  the  time  ot  the 
birth,  scil,  to  avoid  ail  mesne  acts  done  by  the  idiot ;  and 
M  4 Co  126b  therewith  agree  F.  N.  B.  SOS  e.  and  (a)  18  fi.  3.  Sdrejaciat 
ci.  Lit  247  a/  10.  32  E.  3.  Scirejacias  106.  50  Afls.jpl.  f ,  &c.    Vide  Bever* 
SiaB.Pner^h.  ]ey*8  caae»  ip  the  Fourth  Part  of  my  Reports  124,  1S5.  But 
8iMt.'t4.        ^^'^       mesne  profits,  it  shall  not  hnve  relation  but  from  the 
fVln. Ahi Lmu  time  of  the  olbce  found  ;+  for  thereby  it  appears  of  record, 
B2.  that  the  Kin|^  has  right  to  seise  the  lands;  as  if  the  King's 

Biic.  Ab.  Idiot  tenant  commits  felony,  anno  1  Jac,  and  afterwards  anno  3  he 
co.u^'^h  h,  ^  attainted  for  the  same  felony,  and  afterwards  mmo  4  all  ia 
391.  found  by  office :  now  this  office-diall  have  relation  to  the  time 

PostMl71b.    of  the  felony,  to  avoid  all  mesne  alienations  nnd  incum- 
brances; but  tor  the  ine>nc  profits,  it  shall  have  relation  to  the 
time  of  the  attainder,  lor  then  the  King^s  title  appeared  of 
record ;  and  therewith  agree  Plow.  Com.  488.  and  38  Ed.  3. 
31,  SS.  by  Kirton.    Ftufe  S9  H.B.  Br.  Chart*  do  Pardon  M. 
and  there  ia  a  diffisrence  when  the  King  shall  have  the  eoatody, 
by  reason  of  a  seigniory,  as  in  case  of  wardship,  there  the 
King  after  office  Ibund,  shall  have  the  nir«ne  profits  from  the 
time  of  the  death  of  the  ancestor,  for  there  the  Kin»^  has 
[*  170  b.  ]  the  custody,  *by  reason  of  his  seigniory,  and  he  loses  his  rent 
and  serviceB  in  the  mean  time.   But  the  King  has  the  custody 
lAfld.S3.      ofmn  idiot,  not  in  respeet  of  any  seigniory,  nut  jure  proieC' 
Moor4.Dy.25,  tiotds  suf^  because  his  subject  is  not  able  to  govern 

a6.fi.  164.       himself,  nor  the  lands  or  tenements  which  he  has;  and  this 
protection  begins  by  the  ollice  ibuod.    And  the  statute  lie 

a 
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pricrogativa  Pfirh,  cop.  9.  pailli,  qitod  Rex  hahehit  cuslodiam 

lerrarum  fntuoruw^  ctipirnifn  i.rftNs\  S^c,  ft  inveriiel  eh  veces-  StAnf.Pr»,Mb. 

Sana  may  SfC.  by  which  il  appears,  ttiat  the  King  shall  take -^4,  &c. 

the  profits  froiD  the  time  that  he  is  cliarired  with  the  findinff  of 

the  idiot  aod  bis  famiiv  necefuaries,  and  that  is  after  the  office 

found ;  so  tbat  when  the  King  peises  jure  proteciUmis  regicey  as 

in  !he  case  ai  ^y^v.  or  twmine  disfricfionh,  as  in  cnsc  of  aliena-  iLcnn.4.pl^t 

tion  of  land  in  rapile  without  licciicp,  or  of  inarrias^e  of  his 

widow  without  licence,  there,  alter  office  found,  the  King  shall  P****' 

not  have  anjr  mesne  profits  before  the  office,  as  it  is  field  in 

8  E.  4.  4.  40  Ass.  pi.  S6.   But  when  the  King  seises  ratume 

prioris  recti  $eu  tituli,  by  reason  of  a  former  right  or  title, 

there  the  Klnj^  shnll  have  the  mesne  profits  from  thr  time  of 

his  rii^ht  or  tifle  (irsi  ;Kcnied,  as  18  Ass.  p\.  18.  from  the  time  ^ 

of  the  condition  broke,  41  Ed.  3.  21.  fiom  the  time  of  the 

alienation  of  bis  tenant  in  mortmain ;  and  if  the  lands  are 

held  of  others,  from  the  time'  of  the  title  devolved  to  him, 

46  £.3.  Forfeiture  18.  upon  the  statute,  of  Westminster  2.*  Moot 993. 

cap.  4^).  u'liich  gives  the  contra  formnm  col/afinnhy  from  the 

time  of  the  alienation ;  for  by  tho^e  acts  the  King'M  title  and 

right  accrues :  vide  35  E.  3.  Vill.  2^.  40  Ass.  pi.  36.  9  E.  4. 5. 

And  in  tbe  principal  case  no  precedent  can  be  found,  tbat  the 

King  was  answered  the  mesne  profits  before  the  office  found, 

but  only  after  the  office,  and  so  the  Qutereiu  Stnmftird^S  Pr4t^ 

rogativa  Megii^  34  b.  is  well  resolred. 


SIR  GERRARD  FLEETWOODS  CASE,   [  ITI  ».] 

'  Pascli.  B  Jac.  1. 

A  sale  hj  a  debtor  to  the  King,  of  a  lease  for  years  is  good ;  such  lease  tball 

not  be  cxtcndrii  in  the  hamfs  of  ib»-  ymrcba'icr  for  the  King*s  debt. 
A  sale  of  chattels  bon&  ^de  is  good  alter  juUgmeot,  but  not  after  exe- 
cution awarded. 

•A  felon  or  traitor  ma j  afler  the  feloay  or  Cressoo,  aad  before  eoavie- 
tion,  sell  »M«JUr  for  hiasaileoance,  ftc.  bb  chattels  real  or  penoaal.* 


Sm  William  Fleetwood,  anno  35  Elis.  was  possessed  of  • 

bouse  and  certain  lands  in  Pinner  in  the  parish  of  Harrow^ 
in  Harrow  in  tbe  county  of  Middlesex,  for  certain  years  yet 
during,  and  anno  36  Eliz.  he  became  Receiver  General  of 
the  revenue  of  tbe  Court  of  Wards,  &c.  and  entered  into 
twenty  bonds,  eacb  of  them  200/.  with  condition  to  make  a 
yearly  perfeet  account  before  the  80th  of  Jnne^  &e.  aod  nfler- 

TOli.  IT.  9l 
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w.|urdji  upon  i|«rm]  nccounts  in  the  yeafs  96!»<S7,  S8,  wl  Jf^ 
Eliz.  he  became  indebted  to  the  Queen  in  great  sums  of 
money;  and  he  beinj;  so  indebted,  by  his  indenture,  10  Feb. 
Unotbotta/de,  40  Eliz.  Ill  con,Hider«»tiou  of  J 100/.  bprg:aine<i  and  sold  Che  said 
lU'^Kuir^ls'^  lease  to  ^aptas  Fenl^ertpn,  >y  force  .whierepf  be  enlMoed  aad' 
Go.  2, 3.*       was  l^reof  posM^q^;  whkk  mesne  commwcm^  mni  inooA- 
lidaratioo  of  1300/.  was  sold  to  Sir  Gerjraid  Fleetwood.  Tb»* 
question  was,  Wi>cther  the  said  messuage  and  lands  are  now 
extendible,  ofr  liable  to  the  King's  debt  ?  And  althou<;h  it  is  at 
the  election  of  the  SheritF,  ei,ther  to  extend  or  to  sell  a  lease, 
8^  loog  as  it  remains  in  tj^e  debtor's  handSf  as  aopeais  ia  Am 
MBi.exvciit.  boolsof  (0)51  38Aai.p.4.  7H.6. 

tiR  ^'  f"^'-^  ^!  relieved,  that  the  aaid  sale  of  the  term  siioald 

guishraent'eh  ^^^^^i  because  the  term  was  but  a  chattel,  and  there 

(6)  Br.AiMM   was  no  covin  in  the  case,  and  a  Bale  (c)  bona  fide  of  chattels 
_  good  ailer  judgment,  but  not  (d)  after  execution  awarded  (aV 

as  anpe«r6in  2H,  4.  14.  ,,erc«r'  p  R  11  H.  4.  7.  and 

Cro.  a.  174,  9f  tjkje  ireabold  or  inkortlmice,  wjkid^  h»  baa  at  1km  (loie  of  tko^ 
i^v'n^iU  (')  jv^O^Mt,  in  case  of  a  conunoB  person,  and  from  the  tii|i9 
Cro^  149.  becomes  the  Kins'*  debtor,  5  Eliz.  l>yer  2^^4,  Sir 
ILcoD.  i4&,  William  (/)  CavendisTrs  case.  And  the  case  in  (^)  60  Aps* 
R7  ^*        urged  to  the  contrary,  where  the  King's  debtor  took 

29  Ctf.2.'c.3.  ^  lipase  to  biin  and  bis  wife  lor  years,  and  before  executioiy  lha 
Moor  352, 873.  faiislNind  died,  executiMi  fPBi  sued  agaijial  tb»  aiifey  fof  it  was 
r  *  171  b.  ]  the  act  of  the  husband,  and  he  bad  power  of  tl^e  ystm  ^at-tbe 
time  of  his  death,  and  the  wife  came  to  it  without  valuable 
452.  7  H.^ 6. 2.'  consideration,  and  quodammodo  continued  in  of  the  interest  of 
Cr.  Car.  149."  her  husband.  And  Coke,  Chief  Justice,  said,  that  a  receiver, 
Kdw.87o.  or  other  accomptant  who  is  indebted,  shall  not  be  in  a  worse 
(/)  3  co.i2b!  ^  traitor,  who  may,  after  the  iUooj  or 

11  Co.  93  a.  *  traasoD,  and  before  conviction,  sell  bona  fdt  for  hia  auale- 
Gc^'tf  bgi^iraV  ^^^^      ^  ehattela,  be  ibey  real  or  perwHial  (b). 

2  Roll.  Rep.  300, 302.  Hard.  2.'i, 26.  Dyer  224,  225.  pl.32,  33.  {jg)  1  Roll.  ?.\(,.  2  Roll.  156, 157. 
no«d.261a.  50  Am.  1^.3.  Fit*.  Execuk  113.  fir.  SiecvtNm  149.  po.Lii.l^6f,  ^jf^Ut. 
891a.  Pknrd.68a.  Aatoa27l>a. 


(a)  Yid.  note  (a)  LiUingslon'$  case,  ante,  consideratioa  had  been  good,  because  tlw 
p.  ISO.  And  B»  to  whether  Qadertteword  party  had  a  property  in  the  goods  tUI  cea- 

goods  in  the  stat.  90  Car.  8.  c.  3.  leaseholds  viction,  and  ought  to  be  rca!ioa»bly  unr 

are  comprised,  vid.  Burdon  v.  AeMnc^y,  S  taioed  out  of  tbem. yet  tt^l     b  p  ^ftf^wy 

Atk.  7S9.   Sugden  on  Vendors,  656  et  teq.  ance  as  this  cannot  be  intended  to  «ny  other 

6th  edit.  purpo9e  than  to  prcNcnt  a  forfeiturt;  and 

(b)  a  person  bein;^  in  Xew^ate  for  rob-  defraud  the  King;  and  ibis  be  aaid  was  a 
bery  and  burglary,  and  his  goods  being  fraud  at  the  cqminpn  J9n«»  ji*kin1, 
seised  by  the  defendant,  who  was  sheriflf  of  Skin.  357.  If  ^acli  m  conveyaaca  ii  iu>t  a 
London,  made  a  lilll  of  sale  of  all  liis  goods  fraud  at  common  law,  jet  it  seem*;  cicarlv 
to  his  son  I  on  trover  brought  bv  the  son  to  be  a  fraud  within  sUtt  13  Kliz.  c.  a. 
against  the  defendant,  it  was  h^d  by  Holt,  PauncffooCt  cited  in  7\m*«'4  m 
C.  J.  that  the  hill  was  framliilnit,  and  that  Vol.  II.  p.  222.  4  Black.  CotDBW  aU. 
though  a  sale  bona  ^dc  and  for  a  valuable  Vin.  Ab.  Forfeiture  P. 
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HALfi^S  CASE, 

Pasch.  8  Jacob!  1. 

^tka  heir  in  uard  to  the  Queen  at  his  full  Age  tendered  bis  livery,  and  was 
mdmitted  lo  itt  and  then  bar^aei  ami  told  hit  land  to  WMlber  in  fee* 
and  died  within  the  oaual  time  given  for  the  proseentioa  of  the  ltvery« 
Beld«  the  King't  interest  is  detenninod  hy  the  teoto«  apd  the  bar- 
gainee shall  not  answer  for  the  mesne  profits. 


Bv  dffice  arter  the  death  of  Sir  James  Hale,  it  is  found  that  i  Lean.  157. 
he  died  seised  of  divers  lands  in  the  county  of  Kent  in  fee  Lit.Rep.340« 
Mttiple,  whf»reof  part  was  held  of  Qtioen  Eliz.  by  kni2;ht'8 
9Brrice  in  cnpiie  (a),  and  that  Cheyny  Hale  was  his  son  and 
Mir,  and  within  the  age  of  twenty-one  years,  and  in  ward  to 
the'Queen!;  and  afl^rwaiidg  Cheyny  Hale  aeeomplisfaed  his  fnU 
a|^,  n»  spared  by  tlie  computation  of  the  first  office,  and  so 
he  was  in  truth,  ;iiul  he  tendered  liis-  livory,  hp(!  was  admitted 
to  it,  and  nithin  the  usual  time  given  him  tor  tlie  prosecution 
ot'  the  livery,  by  deed  indented  and  inroUed,  he  bargained 
aild  sold  part  of  his  said  lands  to  another  in  fee,  and  died  also 
within- tba  said  time.  And  two  ffuestions  were  moved ;  I.  If 
the  livery  of  the  said  Cheyny  Hale  be  lost  by  his  death  ?  2. 
WhetluM*  the  isi^uos  and  profits  of  the  landf)  so  aliened,  after 
the  tender  of  the  livery  and  death,  are  to  ho  answered  to  the 
King  fur  want  of  livery,  and  far  what  time:    And  it  was 
agreed,  that  at  the  common  law,  the  King  shall  have  primer 
seisin  when  the  ancestor  dies,  hts  heir  within  age,  and  was  in 
ward,  and  that  the  statute  of  Preerogativa  Jiegis,  cap.  3.  is 
but  an  affirmance  of  the  common  !aw,  scil.  Rex  hubebil  prbmim  lu.  Rep.  3-10. 
sets  i  nam  f  post  mortem  com  in  qui  dr  m  tenrnf  in  capite  de  omni'  Staraf.  Pr«f. 
bus  ierris  de  quibus^  8(C.  cujitsmnque  a  talis  hcurtdcs  fuerhitj  **h.ia,  4e. 
cop.  exitus,  Sfc,  doncc^  SfC,  ceperit  homagium  htgutmodi  hasredis. 
For  when  he  has  been  in  ward,  he  u^n  his  lit ery  shall  paj 
btit  half  a  year*s  profit;  and  when  he  is  of  foil  age,  a  whole  Ov.Ut.77a. 
year's  profit ;  and  t!iat  was  the  common  law,  for  no  such  dis- 
tinction is  made  hy  the  said  act.    And  it  app*  ars  by  the  said 
act,  that  primer  seisin  is,  that  the  King  shall  take  the  profits 
of  the  land,  donee  ceperit  homagium^  which  is  as  much  as  *to  [  *'  17S  b.  ] 
say,  until  he  has  sued  livery^  for  upon  his  livery  ha  doth 
homage;  so  that  the  King's  interest  is  subject  to  thisitpiieei 


(a>  Teniures  by  knight's  tervice,  fte.  aboliihed,  19  Car.  t.  t,  t4. 
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which  is  a  limitation  ia  law  ;  then  when  the  heir,  at  his  full 

a«^e,  tenders  hifl  livery,  which  includes  tendering-  of  his  ho- 
mage, it  is  all  that  the  heir  can  do  ;  and  therefore  if  no  laches 
be  afterwards  in  the  heir  in  the  proBecution  of  his  livery,  he 
shall  have  ai  much  advantage  by  his  tender,  as  if  he  had  done 
boniagei  and  htd  had  bis  livery  when  he  made  hb  tender,  ead 
tlie  cunvenient  time  which  the  law  gim  the  heir  to  prosecute 
(«)6MolgLit.  his  livery  out  of  the  King's  hands  after  tender,  is  three  (a) 
R^.340.         months,  because  many  things  are  requisite  and  necesj^ary,  with 
great  care  and  diiigence,  to  be  well  and  duly  pursued  lo  the 
prosecution  thereof,  (ban  when  the  heir  dies  wifbin  the  nid 
time:  bo  that  the  doin^  of  hie  homage,  and  suing  out  his  livery 
without  fault  in  him,  is  become  impossible  by  the  act  of  God, 
(6)  4  Co.  lis.    {b)  impolentin  in  hoc  casu  excitant  legryrr,  and  in  judgment  of 
5  Co.  22  a.       la^y^  (c)  the  hmir's  interest  by  the  f-aid  iimitahnn  is  defer- 
1  Co.  98  a.       mined,  as  if  the  King  liad  taken  the  homage  oi  the  heir  when 
9  Co.  131,      he  made  the  tender.   And  with  this  resolution  agree  all  Iks 
b.  precedente  of  the  conrt ;  and  therefore  when  (he  heir  tenders 

fc?.'!»fc  livery,  the  Court  of  Wards,  for  fear  of  death,  have  used 

Co.  Liu  29  «.    to  take  collateral  assurance  for  thnt  ivhich  is  dtir  tn  the  Kin^. 
(e)  9  Co.  132a.  JJut  if  the  heir,  after  he  come-;  of  full  riije,  or  if  he  be  of  full 
Co.Lit.77a.     age  at  (he  time  of  the  death  of  hin  ancestor,  diet*  without  any 
9Co. laSa.     tender;  tlie  livery  is  gone,  as  is  aforesaid.    But  the  King 
shall  have  all  the  mesne  profits  until  the  death,  for  defrnltor 
tender;  but  the  tender,  if  it  l>e  pursued,  or  if  within  the  time 
it  becomes  impo'^sible,  by  tlie  act  of  fJod,  sri^.  the  dcnlh  of th? 
heir,  there  the  King  by  bnv  is  barred  from  having  the  me^ne 
profits,  as  is  aforesaid,    i^lde  Ulamford  Prcerog,  12,  13, 
And  it  was  resolved,  that  in  this  case  the  King's  interest,  by 
the  said  limitation  and  act  in  law,  was  determined  bj  the 
death  of  the  heir,  so  that  the  bargainee  might  enter  and  oeeivy 
the  land  without  any  JMomtrum  de  droUf  or  Amoven  nuammiic* 
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SIR  HENRY  CONSTABLE'S  CASE,  [I75i.] 

Pascb.  8  Jacobi  1. 


The  hoa  uf  oue  vrho  held  land  of  liieKio^l^koigbL  i)  service  in  capite  was 
koighted,  the  &lher  died,  the  mmi  inthiB  afe  tendered  his  lit  cr j,  and 
eoBtinued  it  Held,  the  mesne  profits  aod  rates  of  hb  noosfe  are 
saved. 


Sib  Henrv  Constable,  Knight,  15  Decembris^  anno  5  Jac, 
died  seiseo  of  an  estate  in  fee-airaple  of  lands  held  of  the  Kinm 

by  knight*8  service  ineapite (a)^  Henry  Constable  his  son  and 

heir  being  within  ag^e,  and  made  a  knight  in  the  life  of  his 

father,  1  Julii,  anno  7  Jac  Henry  the  son  accomplished  his  60^,75  4e, 

age  of  twenty-one  years.    Henry  the  son  tendered  his  livery 

alter  the  death  of  his  father  before  his  age  of  twenty-cue  years, 

and  continued  it :  and  the  <|ue8ti<»n8  were,  I.  Whether  the 

profits  of  the  land  should  be  saved  to  him  by  the  said  tender 

and  continuance  ?    *2.  Whether  tlie  Klng^  should  have  the 

rates  within  the  jii^^c  ot  twenty-one  years?  And  both  questions 

were  clearly  resuived  ap^aiu&t  the  King,  and  that  the  King 

should  have  primer  seisin,  as  if  he  had  been  of  twenty* one 

veara  at  the  time  of  the  death  of  his  fatlier,  because  the  King,  (")  Lit.  sect. 

being  the  sovereign  of  knighthood,  has  adjudged  him  of  full  74^  75^^^* 

age  to  (n)  do  knight's  scr\  ice  in  tlio  life  of  his  father,  for  the  78b.'cr.  Jac. 

reasons  reported  at  large  m  Hir  Drue  Druric's  case^  in  the  1S6,389.  3Ca, 

Sixth  Part  of  my  ReportP,  fol.  7:^.    All  which  were  affirmed      6  5*74^11* 

for  good  law  by  the  Chief  J ustices,  and  C|iief  JBaron.  piowd.  268  «. 

(a)  Teatircs  by  knighrs  service,  &&  aholisbed.  It  Car.  f  .  c  U. 
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L 173  b.  ]  VIEGIL  PAEiiEa'S  CASK, 

Trin.  8  Jac  1. 

< 

The  Kiog*s  tenant  tOBWjt  half  his  land  for  the  jointure  of  his  wife,  the 
other  half  for  the  payroent  of  his  doMk  HflM^.tb*  Ki^^l-  tUl4  alMtt' 
be  tftkM  oquallx  out  of  the  whole. 


(«)10Co.84  Virgil  Parker,  (ff)  seiscH  of  (hf  mnnor  of  Fushil' irti  fee, 
••^  held  of  the  Kin^  by  knis^lil^^  service  (  a  )  as  of  his  duchy  of 

liancaster,  anno  27  £liz.  made  a  leoilmeiit  of  one  hah  of  the 
s»id*]]Miiorlf»  J^fi  Gtfxwell^,  and  olfiert,  befbre  marrfaffe,  to 
the  iise'of  hiniMlf  for  lifb,  and  afliM'Wardftlo  the  use  of  iVIary 
Coiidy,  nrkoni'  he  then  intended  to  nmrry,  fbr  life,  for  her 
jointure,  and  afterwards  to  the  use  of  himself  in  tnil,  with 
divers  reroainderB  over,  and  afterwards  he  married  the  said 
Bfarf';  after  which  marriage,  cc.  39  Eliz.  the  said  Virgil  leaselT 
Hm  otiierlialf  of  the  mMHiamM'td'tbe  said  John  GoxWell,  and' 
BdKnmt  iiong,  fordif  art  years,  for  payment  of  his  debts  and 
lo^aciesj  and  afterwards  matte  his  will,  and  thereby  deViaed 
1060/.  in  portions  to  his  younger  children,  and  died,  his  son 
and' behr  within  B^e.  AYid  the  question  was,  if  the  Kingshould 
hafe  the  third  part  out  of  the  half  of  the  manor  in  lease  only^ 
flr  ottt'  of  tbe'  mUB^*  half  and  tMia  fM  also  ?  Abd  It*  waa 
niM>Wed,  that  foffMmudi  at' Ihb  advancement  of  bis  Is  at 
WC^tk,7i  mtAl  within  the  statute,  as  (b)  paynient  of  his  dftbls,  and  pre- 
ftment  of  hiar  children,  and  forasmuth  as  the  operation  of  the 
Stetute  principally  takes  its  effect  by  the  dv^xU  of  the  Kinr^s 
tenant ;  for  this  reason,  although  the  estate  of  the  wife  has  the 
precedency,  if  wns'Tesohied,  tnalMhe  Kiiiig*8  third  part  should 
(c)  laCwt-  Be  tohan  (e)  eyiaHy  out  of  both  liahreS|  and  not  out  of  the 
a.  b.  9  Co.  133  hal  f  so  leased  only.  And  so  ifnsit.m^l«ed  in  Mich.  41  &  42 
jiif*"'**'  ^^^'^^^  Remington  and  Savage,  and  23  Eliz.  in  ThynneN 

case ;  and  therewith  agrees  the  common  experience  of  the 
Court  of  Wards. 


(a)  The  power  of  a  dhposltioa  by  will  of  not  ronfined  since  the  statute  ^VT  Uie  l^olt* 
freehold  ImuIs  of  ioheriiauce  is  general,  and  tioo  of  the  feudal  tenures. 
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